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THE 


E following Papers, among mam 
bother ek material ones, were at il, 
only de _ for private Uſe. _ 
But as the Author, has for ſeveral Tears laſt 
paſt, been ſettled in a remote Part of the King- 
dom; he thought, he could not employ ſome 
few leaſure Hours more ſerviceably to his Coun- 
try, than in correcting and tranſcribing the beſl 
Part of his Notes, for the publick Benefit. 


As to the Value and Uſefulneſs of the Work; 
the Reports being now before the World, they 
muſt be left to ſpeak for themſelves. 

The Reader will, no Doubt, obſerve, That they 
conſiſt of a great Variety of remarkable Caſes ; 
very few of which are yet to be found extant in 
other Reports. 
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The Author could have made this Work much 
larger, by having-- inſerted ſeveral valuable 
Caſes, given him in Manuſcript by his Friends: 
But as they were not communicated to him for 
that Purpoſe, (tho with no Limitation or Reſtric- 
ton whatſoever) he has forhorn publiſhing'any 
of them ; and contented himſelf with preſenting 
nothing to the World, but what he took with 
His own Hand. * 2 
\ For which Reaſon, he can with greater Aſſu—- 
rance acquaint the Reader, That in every Thing 
Here publiſhed, he has faithfully endeavour'd to 
give him the Senſe, tho not the Words, of both 
r 


5 T H E 


» 
* a - 
L P . ® : * b. 
* ” 4 . * & * 
1 
. * 1 
- x 
. 
s 
7 
* 5 * 
* 5 9 * . © . 
- 1 - 
6; l 
* * 
* 
4 * 
. * 4 2 
* 
„ * £ 
” ” 
* wy 
Lo . O 
* 1 
| ; * 
, 24 p : . 
* 4 ; 
” * 
S k 
* 978 = 
7 * - . DW » - 
7 G . 
* 
- - 
0 
, ; 
* . ” 
* 
. 
* 


Of all the 


* 
1 * . 4 
4 0 , — 
* 
* J * 7 ; 
k . 

* 

* > 
9 LY . 


Reported, or Cited at large, Alphabetically diſ- 
 poled, in ſuch a double Order, as that the 
Caſes may be found by the Names either of 

the Plaintiffs or Defendants. | 

N. B. Where verſys follows the firſt Name, it is that of the Plain- 

tiff; where and, it is the Name of the Defendant. | 


The Caſes cited are either named without the Addition of the Court, 
where they were heard and determined; or elſe are mar d with *. 


1 e HAldborough (Borough of) and the 

1 | Queen, B. x. Page1oo 

* A BINGDON Corporation, |* Alexander verſus Symonds, B. R. 285 

5 their Caſe, B. R. Page 56 Allen and Darcy, | 106 

= Abrahat verſus Brandon, | Altham and Johnſon, B. R. 192, 210 

3330 200 Ambaſſador of Mrſcovy's Caſe, B. R. 4 

Acmooty and Clare, 455 Anonymus, Baſtard Children, B. R. 84 

African Company v. Maſon, B. R. 227 . — Cuſtom of London, B. R. 6 
Aglionby and Hurtſon, B. RE. 326|-— Writ de Excom. cap. B. R. 71 
Aires and the Queen, B. R. 258, 354 | ——— Habeas Corpus Act, B. R. 429 

Albert and Gibſon, in Canc. 19 | 1 | 
EY = Anonymus 


— of all the Cale - 


— 


Anonymus, Perera Injunction, in 


Canc. Page 1 | Barrow and Jeffry, B. N. 
——— - Motion to take 2 Bill pro con- Bath (Earl of ) verſus Sherwin, on 
feſſo, in Canc. 31] Anonymus) in Canc. 
Order of Juſtices B. R. 84 Baux and D'aeth, B. R. Fg 
ci. fa. upon a Recognizance, | * Beaumond's Caſe, B.R. 4 
B. 443 Beneath and Stafford, B. R. 69 
or Goodwin verſus Godwin, Benſon and Turton, in Cone. * 445 
B. R. 16 Berwick and Atkin, = 423 
—— — . Hereford County, B. R. 334 Betts v. Mitchel, B. = 315 
————-|. Ormſton, B. R. 286 Bewdley Corporation, 151 
—— ——o. Powell, in Canc. 398 Biſhop v. Eagle, B. R. 22 
v. Sands, Admiralty, 79 Blaidwell 2nd Peyton, in Canc. 448 
aud Aſhton, in Canc. 401 Blagden and the Queen, 211, 296 
ma Dummer, B. R. 67 Blundell v. Barker, in Canc. 451 
a Horton Pariſh, B. R. 392 Blunt and Burgh, B. R. 7 39 
— 1 Slingſby, in Canc. 397 Bous (Dr.) v. Jurat. B. R. 440 
—and Stationer Company. B. R. Bradley and the Queen, B. R. 155 
105 Brandon and Abrahat, B. 200 
Arne v. Johnſoh, B. N. 1111 Bret v. Rigden, 370 
% ernte Ve Yhilpot, in Canc. 9 I e Ve Henley (Pariſhes) 
« 5 28 
Afzil's Hunt, B. R. 439 Briſtow and dir B. p; 5 
* Aſhton and Smith, in Cone: 467, | Britton and Rench, B. K. 327 
471, 477, 478|* Brode and Joliffe, B. R. 7925 135 
Aſſevedo Ve Cambridge, B. RK. 77 Broderick and Rider, B. R. 285 


Atcherly v. Vernon & al' in Cænc. 
518 
331 
432 
457 


* Athorpe v. Jones, B. R. 
Atkin v. Berwick, B. R. 
* Atkins v. Waterſon, in Canc. 


Atwood and Vincent, B. K. 256 
Aubry v. Forteſcue, B. Kk. 205 
Aylwood v. Woolley, B. R. 285 


B. 
Backhoufe v. Wells, 


B. R. 181 
Bainard and Huet, B. R. 390 
Baldwin v. Church, B. R. 323 
Ball v. Rumball, B. R. 38 
Banbury Corporation, B. K. 346 
Bandy and Pla yer, B. R. 26 
Baniſter v. Hopton, B. R. 12 
Banneaux v. Plaſtead, B. R. 340 
Barker and Blundell, in Canc. 451 
8 8 v. Foulyer, B. R. 


2 


Barns and Thornicraft, B. R. Pars 149 : 


Brohan and Rs NM 7 prius, B. R. 
109 
Brown v. Litton, in 1 
Brown and Stennil, Ni. 7 prius, B. R. 
— 108 

Buckingham Corporation and the 
Queen, B. R. | > - © 


Buckingham Corporation and the 
Queen, B.R. "98 
Buckley v. Pirk, B. R. 12 


$i oy Buckley and Littlebury, in Canc. 


99, 400 
4 Bunning and Goldſmith, in Canc. 
8 
Burcleer Pariſh and the King, BR. 


0 
Burgh + v. Blunt, B. R. _ 
* Burlington (Earl) and Lady Clif- 
ford, in Canc. 479 
Burnham 158 e Pariſhes, B. R. 
261 


Bury- 


= 


- * Chauncy's Caſe, in Canc. 


. 2 


— 
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"Feparied or a at large. 


Bur Fomroi "Inhabitants and the 

Kin ng, B. R. . Page 279 
Butler verſus Duncomb, in Canc. 433, 
Buviere and Forte, B. R. 13 


P | 


Cambridge Univerſity, their Caſe, 
B. R. 125 


Cambridge Univerſity v. Archbiſhop | 


of York, B. R. 
Cambridge and Aſſievedo, A R. 
Carew (Lad F 
ventry an 
Coventry, in Canc. 
Carlton and Leeds, B. R. 
Carpenter and Halſey, B. R. 329 
Carrington v. Warren, B. R. 334 
Cartwright Ve Cartwright, in Cant. 


312 

Caſe and Templeman, B. R. 1+ BY 
Champney v. Champney, in Canc. 314 
Chaplain v. Southgate, B. x. 383 
Chaplin and Doucett, B. K. 318 
Charleton and Widdrington, B. R. 86 
398 

330 

323 

I 90 

455 

110 
332 

** 


207 


Counteſs Dowager of 
463 
319 


Child v. Pierce, B. R. 
Church «nd Baldwin, B. R. 
Cibber and Seſtern, B. R. 
Clare v. Acmooty, N 
Clayton and Monk, 
Clerk v. Elwick, E. R. 
Clerk v. Lee, B. R. 7 
* Clerk v. Ward, in Car. 
* Clifford ( Lady) v. Earl of 5 
lington, in Canc. 479 
Cock v. Goodfellow, in Canc. 489 
Cockum and Hicks, BR: 938 
Cole v. Hawkins, B. R. 251 
* Coleman and Kemp, in Canc. 447 
Cook v. - Dutcheſs of Hamilton, B. R. 


367 
Cook Us Parſons, B. R. 15 
Cook & ux and the Queen 63 
Cottingham v. Lofts, B. R. 272 


Coventry (Counteſs Dowager) v. Earl 


77 
Anne) the Earl of C- 


Doucett v. Chaplin, B. R. 


of Coventry and Lad y Anne Carew, 


in Canc. Page 463 
* Crane and Dean, B. R. 313 


Crawford and Parks, B. R. 394 
Crofts aud Vavaſor, B. R. 207 
Crook and Parker, BR 255 


Crow and Nutton (Aſſumpſit) B. R. 


170 

Crow and Nutton (Writ of Error 
quaſhed) B. R. 283 

D. 

D'aeth - oh Baux, B. R. 63 
Daniel v. Upton, B. R. 33 
Daniel and Sr, B. R. 21 
Darcey v. Allen, 106 
* Davis and F uller, B. R. 285 
* Dean v. Crane, B. R. 313 
Delme and the Queen, B. R. 1 98 


Dighton and Thomlinſon, B. N 31, 


71 
Dixon & ux' and the King, B. R. 335 
Dorrel and the King, B. R 321 
318 
Doughton and the Queen, B. R. 81 
Dublin (Archbiſhop) and Dr. Har- 


riſon, B. R. 68 
Dummer v. — B. R. 67 
Duncomb and Butler, in Canc. 443 


Dunn and the Queen, B. R. 229 
Durham Corporation and the Queen, 


B. R. 146 
Eagle aud Biſhop, B. R. 22 
Earle v. Peale, B. K. 66 


Eaſtman and Le- Croy, in Canc. 498 


Ebizſon and Holroi, B. K. 274 
Eden and Mills, in Canc. 487 
Edwin and Fowk, 456 
* Ellis v. Warner, B. R. 449 


Elwick and Clerk, B. R. 332 
* Evans and Ward, B. K. 107, 108 


wy Ey les and Hanger, in Canc. 303 
F. Fag 
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Fag and Kitſon, B. R. Page 288 
N Falkland (Lady) and Sir Litton 

Strode, in Canc. — 
os * Farrington” s Caſe, B. R. 
Farrington verſus Knightly, in Canc. 


| 


102 


442 
e (Chamberlain of London) | 


. Wiltfhire, B. R. 338 
Fielding and Wilſon, in Canc. 426 
Filkins & ux and Hill, in Canc. 481 
* Finch and Moore, C. B. 327 
Fleetwood and Thornby, B. 113 
Fleetwood and Thornby ( Error ) | 


B.R. 356, 406 | 

| Boer and Stafford, B. R. 311 
orte v. Buviere, B. an 113 
Forteſcue and Aubry, B 205 


* Foſter v. Mount, in Can. 400, 443 

Foulyer and Barnardiſton, B. R. 204 | 

Fowk v. Edwin, 256 

Fowler and Sloan, in Canc. 448 

Frencham v. Pepperharrow (Pariſhes) 
B. R. 


293 
* Fuller v. Davis, B. R. 285 
6. 


Gale and Alice, B. K. 112 
* Gale and Stationers Company, in 

Canc. 107 
Gardiner and Johnſon, BIR. 254 
Gardiner and Timber, B. RK. 224 


Gibbon and Prideaux, in Canc. 529 


Gibſon v. Albert, in Canc. 19 
jer v. Oſſiter, 34 
Glover and Hacket, B. R. 142 
Glover and Weltale, B. R. 166 
Godwin and Goodwin, . 16 


* Goldſmith v. Bunning, in Canc. 448 
* Good and the Queen, ER. 187 
Goodfellow and Cock, in Canc. 489 
Goodwin v. Godwin, B. R. 16 

Goodwin and Turner, B. R. 1 52, 189, 
| 222 | 
2 


Ore vevfus Gore, 10 Cane; "RY 501 

Grant and Target, in Cant. 402 
Green and the Queen, B. R. 212 
* Greenhill and Woodier, in Canc. 528 
Groſvenor v. Stephens, B. R. 
Gruelthorp Inhabitants and the Queen, 


B. R. 157 
Gully and the King, B. R. 207 
Gwynn and Jones, B. R. 148, 214 

H. 
Hacket v. Glover, B. R. 777 


Hadley v. Styles, H. R. 
Hallifax Ve Overton (Pariſhes) B. K. 


221 
* Hall v. Carpenter, B. R. 329 
Halſe oy Uphill, in Canc. 441 


Hamilton Dutceheſs) her Caſe (alias 

Thornby v. Fleetwood) C. B. 113 
The e on Error, B. R. 356, 406 
Hamilton urchefs) and Cook, B. R. 

36 

: Hamilton (Duke) v. Lord * 
in Clinc. J04 
Hammond v. Webb, B. K. 281 
Hammond and the King, B. R. 382 
Hancock v. Hancock Bond fraudu- 
lently obtain'd) in Canc. 438 


5 Hancock v. Hancock (Cuſtom of 


London) in Canc. 454 
* Hanger v. Eyles, in Canc. 503 
Harriſon (Dr.) v. Archbiſhop of 
Dublin, B. R. 68 
Harrifon v. Thornborough, B. R. 196 
Harvey of Comb's Caſe, B. R. 334 
Harvey v. Wright, B. ; HW 40 
* Harvey and Thompſon, B. R. 
Hawkins and Cole, B. R. 251, 348 
* Hayman & ux* and Lamlee, in 
Canc. 448 | 
Hayſon & al v | Telling 8, B. R. 280 
Heathcote's (Sir Gilbert) Caſe, B.R. 
8 
Helſton Corporation and the Quin, 
B. K. 202 


Henley 


166 


7 rported, or Gred at — 


i Larwood, B. K. | 
Biſhop of Meath & al, B. K. 308 


| 2 verſus 


Readings B. R. 


Henley and et — B. K. | | Miles, BR  Pagez71 
. K. 287 The King) Theed, B. K. 350 
Hereford county and 1334 verſus Tomb, B. K. 278 
Heylin verſus Haſkins, B. K. 314 Weſton, B. K. 279 
* Hicks v. Cockum, B. K. 3310 * Kingſman verſus Kinſman, in Canc. 404 
* Hicks v. Phillips, in Canc. 504 | Kirby and Savil & ux, B. R. 384 
Hill v. Filkins & ux, in Canc. 481, 536 Kitchingham and Sail, B. K. 158 
Hill and Silk, B. R. 82 Kitſon v. Fag, B. K. | 288 
Hobſon & ux, v. Trevor, in Canc. 507 | Knightly and Farrington, in Canc. 442 
Holroi v. Ebizſon, B. R. 2367: | 
7 2 v. St. Mary Axe (Pariſhes) L. 
9 
Hopton and Baniſter, B. R. 12 | Lacier and id Joſſely n, B. K. 294 
Hornſey Inhabitants and the Queen, Lamerton and South-Sidenham Pariſhes, 
B. K. 150 B. &. 388 
Horton Pariſh v. — B. K. 392 Lamlee v. Hayman & ux, in Canc. 
Huet v. Bainard, B. K. 390 448 
Hulm v. Saunders, 69 [Langley and Parker, B. K. 145, 209 
Hunt and Aſgill, B. R. 439 Landſdown's (Lord) "Caſe, B. RK. 96 
Hurtſon v. Aglionby, f 326|* Larwood and the King, B. K. 101 
Huſkins and Heylin, B. K. 314 Laubray and Louviere, B. K. 36 
| Laveright and Jackſon, B. K. 184 
| J. Laughton and Walter, B. K. 253 
St. Lawrence and St. Mary Pariſhes, in 
Jackſon V. Lew B. R. 184 | Reading, B. K. 13 
Jeffreys and Hayſon & al, B. K. 280 Lechmere (Lord) and Lewis, in Canc. 
Jefiry v. Barrow, B. K. | 18 503 
Inch N 2. Robinſon, 5 525 Le- Croy v. Eaſtman, in Canc. 498 
Jocar's Manucaptors and Weddal, B. K Lee and Clerk, B. R. 261 
267 Leeds v. Carlton, B. R. 319 
Johnſon v. Altham, B. R. 192, 210 Lewis v. Lord Lechmere, 7 in Canc. 503 
12 v. Gardiner, B. K. 254 Lilly and Parker, B. R. 102 
Johnſon v. Louth, B. K. 346 Lingen v. Souroy (or Shorer v. Shorer) 
Johnſon and Arne, B. R. 111 in Canc. 39, 528 
* Toliffe v. Brode, B. K. 132, 135 * Littlebury v. Buckley, in Canc. 99, 400 
Jones v. Gwynn, B. K. 148, 214 Litton and Brown, in Canc. 0:5 lp 
* Tones and Athorpe, B.R _ 331 Lofts and Cothingham, B. KR. 272 
Joſſelyn v. Lacier, B. K. 294, 316 | Louth and Johnſon, B. K. 346 
Joſſelyn and Merril, B. K. 147 Louviere v. Laubray, B. K. 36 
Jurat and Dr. Bows, B. R. 440 , * Lower and Weale, in Canc. 476, 478 
Lucas and Willis, in Canc. 416 
K. | Lure v. Reſt, B. K. en 
Lycaſlel and the Queen, 187 
* Tas V. Colima 3 in Cauc. 447 | EL 
* Kettle v. Townſend, in Canc. 471 M. 
CBurcleer Pariſh, B. R. 430 


Bury-Pomroi Inhabitants, B. R. 279 Maidſtone and Shepherd. K 1 
Dixon & ux', B. K. 

Dorrel, B. K. 321 B. X. 220 
Gully 7 EE 307 Manners v. Pern, B. R. 156 5. 
ont B. K. 382 Marks v. Marks, in Canc. 419 
101 St. Mary v. St. Lawrence (Pariſhes in 


OY 
St. 


335 Mancheſter Inhabitants ,and the Queen, 


CORE ICS" 


a 


Names of all the Caſes 


St. Mary-Axe and Honiton Pariſhes, 
. | Frage 9 
Maſon and African Company, B. K. 227 
Mathews and the Queen, B. K. 26 
Matthews and Taylor, B. K. 325 
Meath (Biſhop of) & al, and the King 

B. R 3308 


Merryl v. Joſſelyn, B. N. 147 
Miles v. Williams, B. R. 160, 243 
Miles and the King, B. R. 271 
Mills v. Eden, in Canc. 487 


Mitchell v. Reynolds, B. K. 27, 85, 130 
Mitchell and Betts, B. K. 235 
* Mohun (Lord) and Duke Hamilton, 
in Canc. | ; 4: 47} 
* Mohun (Lord) and Sir Charles Orby, 
in Canc. 473,478 | 


* Molineaux v. Molineaux, B. K. 99 
Monk v. Clayton, 110 
* Moore v. Finch, C. 8B. 327 
Morgan aud the Queen, B. R. 70 
* Mount and Foſter, in Canc. 400, 443 
Muſcot and the Queen, B. K. 192 

228, 300 


Muſton v. Yateman, B. K. 
; N. 


Nab v. Nab, in Canc. a 404 
Newark v. Workſworth (Pariſhes) B. K. 

272 
Newton and Skinner, B. R. WT. 
Nickſon v. Brohan, Niſi pris, B. R. tog 
* Northampton Pariſhes, B. R 
Nun and the Queen, B. K. 186 
Nutton v. Crow (Aſſumpſit) B. K. 170 
1 v. Crow (Writ of Error quaſhed) 


O. 


283 | 


* Orby (Sir Charles) v. Lord Mohun, 
in Canc. 473, 478 
Ormſton and B. R. 286 

| 5 68 v. Stroud, in Canc. 533 
Oſſiter and Gier, 34 
Oſway v. Briſtow, B. R. 37 


Overton v. Steepleton (Pariſhes) 392 
Overton and Hallifax Pariſhes, B. R. 221 


P. 


Parker v. Crook, B. R. 


Parker v. Langly, B. K. 145, 209 


255 


Parker verſus Lilly, B. K. Fuge 102 
* Parker v. Parker, in Cauc. 467 
Parks v. Crawford, B. R. 

Parks v. Wilſon, in Canc. 515, 
Parks and Smith, B. K. 383 
Parſons and Cook, B. R. 5 
Patterſon and Shuttleworth, B. K. 270 
Pawlet v. Burnham (Pariſhes) B. K. 261 
* Peach v. Winchelſea, in Cane. 468 
Peale and Earle, B. R. 66 
Peed and Ongly, B. K. 103 


* Penrice and Piggot, in Canc. 473, 478 
„ 5 ap and Frencham Pariſhes, 


-— Bo 29 
Pern and Manners, B. R. 1 4 
Petworth Pariſh, B. K. 25 
* Peyton v. Blaidwell, zn Canc. 448 
* Phillips and Hicks, in Cunc. 504 


* Philpot and Arundel, in Canc. 476, 478 
A (College of) v. Dr. Weſt, 


„X. 35 
Pierce and Child, B. R. n 


3 330 
* Piggot v. Penrice, in Canc. 473, 478 
Pinkney and Potter, B. R. 265 
Pirk and Buckley, B. R. 12 
Plaſtead and Banneaux, B. R. 340 
Player v. Bandy, B. Rk. 26 


* Corporation and the Queen, 


: 107 
Portſmouth Mayor (Whitehorn) and the 
Queen, B. R. oh 
Potter v. Pinkney, B. K. — 263 
9 Powell and — in Canc. 398 
* Prideaux v. Gibbon, in Canc. 329 
2 | 

Aires, B. K. 268, 3% 


Aldborough (Borough of) B. R. 100 
Blagden, B. K. 211, 296 
Bradley, B. R. 3155 


Buckingham Corporation, B. R. 173, 
D | 178 
© | Cook & ux, 70 
8 , Delme, B. K. 198 
3 Doughton, B. R. 81 
0 Dann, XN So 221 
& Durham Corporation, B. K. 146 
8 * Good, B. N. „ 187 
Green, B. K. 212 
Gruelthorp Inhabitants, B. R, 157 
| Hornſey Inhabitants, B. K. 50 
(Lycaſſel, 18 
n 


394 


. *** 8 


A or nd at = 


5 + Mancheſter Inhabitants, B. R. Page 


| 220 
Matthews, B. K. 26 
Morgan, © 70 
9 3 Muſoot, BK: 192 
E Pomfret Corporation, B. R. 107 
> [| Ridpath, B. K. 152 
| 245 Sim pſon, B. K. 248, 341 
= * Soley {or Good) B. K. 187 
2 Stafford, B. K. | = 
.& | Sutton, B. K. 

S] Whitehorn, (Mayor of Portſmouth) 
1B. R. 64 
williams B.R. 63 
, Wooton, B. K. 68 
* Wrightſon, B. K. 186 

| - 
Radcliffe verſus Roper, in Canc. 89 


Radcliffe and Roper, Houſe of Lords, 230 
Rawlinſon v. Rawlinſon, 435 

Reeves v. Symonds, Niſi pris, B. K. 291 
Rench v. Britton, B. K. 327 


Reſt and Lure, B. R. 30 
Reynolds and Mitchell, B. K 27, 85, 
5, 130 
Rader v. Broderick, B. R. 28 5 
Ridpath and the Queen, B. R. 1 2 
Rigden and Bret, 370 
Robinſon and Inchl *. 525 
Rogers v. Wood, B. K. 3 
Roper and Radcliffe, in Cane. 809 
Roper v. Radcliffe, 7 71 of Lords, 230 
Rumball and Ball, B 38 
Ruſh v. Seymour, B. K. 88 


8. 
Sadler v. Daniel, B. K. 21 
Sail v. Kitchingham, B. K. 138 
Sanders and Hulm, | 69 
* Sands and Admiralty, 79 
Savil & ux' v. Kirby, B. K. 384 
Sawkill v. Warman, B. K. 104 
Say and Seal's (Lord) Caſe, B. R. 40 
* * v. Cibber, B. K. 90 
Seymour's (Sir Edward) Caſe, B. R. 
Seymour and Ruſn, B. K. 88 


Sheppherd v. Maidſtone, B. K. 145 

Ship y v. Shiply, B. RK. 
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Anonymus. 


HE Caſe before the Court was, a vexatious Per- 
ſon having tried his Right in an Ejectment at 

Law five ſeveral Times, the Court of Chancery 
was moved for a perpetual Injunction to ſtop all further 


Proceedings at Law. 


Lord Cowper of Opinion it could not be granted. | 


The Juriſdiftion of the Court of Chancery, is gene- = 


rally divided into three Parts, Fraud, Truſt, and Ac- 


cident. 
It is plain the Court 5 not a Power to do what is 


defi red in Virtue of the two firſt Branches of its Juriſ- 


diction; nor can it, I think, under the laſt; for by 4c- 
cident is meant when a Caſe is diſtinguiſhed from others 


of the like Nature by unuſual Circumſtances. For the 


Court of Chancery cannot controul the Maxims of Com- Chancery- 
mon Law, becauſe of general Inconveniencies ; but on 


when the Obſervation of a Rule is attended with ſome 


unuſual and particular Circumſtances that create à per- 


Jonal and particular Inconvenience. 


B This 


—— www 


cannot over- 
Y rule Maxims 
of Common 


Sr eee 
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Maxim of 


Common 
Law, that a 
Man may try 
his Right by 
Ejectment as 
often as he 
Pleaſes. 


Objection 1. 


„ 


This now is the Caſe before the Court; for it is a 
known Maxim of the Common Law, that a Man maß 
try his Title as often as he pleaſes in an Ejectment. 
Now for this Court to determine, that one, two, three 


or more unſucceſsful Trials by Ejectment, ſhould be 


peremptory, quid aliud than to aſſume a legitlatwe Power, 
and alter the Maxims of Common Law. 


But it may be objected, this is ſometimes done; for 
is not the Penalty of a Bond due by Law, in caſe of 
Non-payment of the Money upon the Day? And yet 
this Court decrees not only upon extraordinary Caſes, 
where the Payment of the Money at the Time appoint- 


ed, by reaſon of forme Accident or Misfortune, was be- 


Anſwer. 


come difficult, or impoſſible, but even in all Caſes, 
where the Obligor might have complied with the Condi- 
tion, that the Penalty is not forfeited. 


But to this it may be anſwered, that the Court in 
this Conduct is ſure of doing Juſtice with an unerring 
Hand, and in all Events; for the Court never ſaves the 
Obligor from the Penalty of the Bond, before he has 
made a full Satisfaction to the Obligee, both in reſpect 
to Principal, Intereſt and Coſts. 5 

But now ſhould the Court decree, that two, three, 
or more unſucceſsful Trials by Eje&ment ſhould be pe- 
remptory, the Court would be very far from doing Ju- 
ſtice in all Events. For Proceedings at Common Law, 
are tied up to very ſtrict Rules, and a Man that has a 
very good Title may be caſt through ſome Slip in the 
Proceedings, or a Man may have better Evidence at one 
Time than another. Beſides, as often as the Plaintiff 
loſes in an Ejectment, the Court gives Coſts, which is 
by Law intended as a Recompence, and tho where Fees 
are liberally given, it does not near come up to it, yet 
if Things were managed more frugally, it would come 
much nearer. : 


 _ „ Objection | 
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Objection 2. Where the Court of Chancery directs Obieckion : 
two Trials by Ejectment, and the Plaintiff is caſt in 
both, this is peremptory; and what Difference is there 
between Trials at Common Law by Ejectment directed 
out of Chancery, and thoſe not directed? 


Anſwer. Where Trials are directed by Court, the hren 
Court has a previous Knowledge of the Evidence, and 
ſo the Court can the better judge. Certainly it does 
not follow, that becauſe in Trials relating to Cauſes ori- 
ginally belonging to the Juriſdiction of this Court, and 
which are directed to be tried at Law by this Court, 
that becauſe in theſe Caſes, the Court determines how 
many Trials fhall be peremptory, that therefore this 
Court may grant a perpetual Injunction to Proceedings 
at Law, in Matters triable at Law and not in Equity, 
and that only for doing what the Law allows. 

Bur after all, the very Ground of this QbjeCtion fails ; 
for even in Caſes of Ejectments directed by this Court, 
two unſucceſsful Trials are not ſo peremptory, but that 
upon good Cauſes another may be granted, which 
ſtrengthens the Reaſon of the Common Law. 


Objection 3. Boni eſt judicis ampliare legem. edlen . 


Anſwer. This Maxim not to be underſtood as that a 4e, 
Judge in Equity ſhould alter the Maxims of the Com- 
mon Law, for this would be to aſſume a Power para- 
mount to the Law. The utmoſt that can be meant by 
this Maxim, if it has any Meaning in it, is, that this 
Court, provided it has the Law to juſtify it, ſhould 
ſometimes uſurp upon the Juriſdiction of the Courts 
at Law. -If this Court ſhould extend its Juriſdiction 
in this Point, it might by Parity of Reaſon extend 
it in other Points, viz. determine how often Diſtreſſes 
ſhould be taken.------A collateral Warranty was certainly 
one of the harſheſt and moſt cruel Points of the Com- 

| mon 
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mon Law, becaufe there was not ſo much as an ads 
ed Recompence, yet 1 do not find this Court ever gave 
Relief in it. Should I have been inclined to enlarge 
the Juriſdiftion of the Court, I think it extremely — 
cult to fix any ſtanding Rule in this Caſe. 


Caſe of Andrew Ae Mattueof, 
Ambaſſador of Muſcovy. B. R. 


2 2 585 HE Queſtion was, whether an | Ambaſſador could 
by Law be arreſted for Debt. 


Sir Fames Mountagu, Attorney General, 
— Whether be He cannot. If the Privileges of an Ambaſſador may 
| ed for Debr. be broken in upon and invaded for the Preſervation of 
the Property of a private Subject, and this is declared 
to be Law, Princes will be cautious of ſending Ambaſ- 
ſadors to us; ours muſt expect the like Treatment, 
and few will be prevailed with to take that Charater 
Iron them. 

Should an Ambaſſador be liable to che Reſtraints of 
the Law of the Land to which he goes, how eaſy 
wou'd it be upon an Emergency, to take off his Atten 
dance upon his Maſter's Buſineſs? 

Does the Law of England privilege the Body of a 
Member of Parliament, and of a Soldier, and ſhall it | 
not that of an Ambaſſador ? | 
The Perſon of an Ambaſſador has ever nas held ſa- 
cred and inviolable, by the Law of Nations. 

Grotins, The Goods of an Ambaſlador not liable to Diſtreſs 
a | fortiori, not his Perſon. An Ambaſſador muſt be in- 
treated, and upon refuſal ſent back to his Maſter. If 
an Ambaſſador commits a Crime of a tranſcendent Na- 
ture, the King à quo, non ad quem mult puniſh him. 

My Lord Cook lays, legatos violari contra jus gentium ; 
nor does he add (as certainly he would, had he thought 
ſo,) that tho this bs ſo 1 in che Civil Law, it is not ſo 
in ours. 2 en 
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An Ambaſſador does by Fiction of Law repreſent hs 
Perſon of his Maſter : Thus Coke, upon Stat. 2 5 Ed. 3. 


affirms it High Treaſon at the Common Law to kill an gs Traps 


Ambaſſador. Now certainly no Body will ſay the (ar 
| himſelf might have been arreſted. The ſame Fiction 

of Law that makes him repreſent the Perſon: of his 
Maſter, makes him extra-parochial, & quaſi in the Domi- 
nions of his Maſter. The ill Treatment of Ambaſladors 
is a Thing of a dangerous Conſequence, for it may in- 
volye the Nation in a War, and it would be very in- 
convenient that this ſhould be in the Power of any pri- 
vate Perſon en | 


Contra, it was ſaid. If this be ſo, a Sub ect may be 
left without Remedy for the Recovery c his Debt, 
which wou'd be a Defect in Law. 
| Juſtice ought always to be reci iprocal, but an Ambaſla- 
dor may arreſt. Ergo, Tc. 


to kill _— 


It is a Maxim in Law, that the Royal Prerogative Ain of 


does no Wrong, and ſhall the Prerogative of an Ambaſ- 
ſador ſurmount that of the Crown ? 

Such a Law as this would be a Nullity, becauſe con- 
trary to Magna Charta, cap. 29. nulli vendemus, nulli ne- 
gabimus aut differemus juſtitiam vel Rectum. | 
An Ambaſſador by his Contract renounces his Privi- 
 leges as far, as to ſubject himſelf to the Laws in Force 

in that Country where the Contract was made. | 

This Suit occaſion'd an Act of Parliament, 7 Anne, 
cap. 12. whereby all Proceedings againſt this Ambaſſador. 
in this Cauſe were declared null and void, and the Pri- 
vileges we” Ambaſſadors fully ſettled as to this Matter. 


Cuſtom of 
London. 
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Anonymus. 


Y a Return to an Habeas Corpus, it appeared, that 
in the City of Lowdow, there was ſuch a Cuſtom, 


chat if a Feme Covert exerciſes any Trade, in which 


her Huſband does not at all concern himſelf (intromit- 
zeret) ſhe may be ſued as a Feme Sole, for Debts con- 
tracted in the carrying on of that Trade; and if ſhe 


has not Goods that are not her Huſband's, ſhe muſt be 


impriſoned until ſhe pay them ; and as ſhe may be ſued, 


ſo ſhe may ſue as a Feme Sole for Debts owing her, in 


her Way of Trade, and within the City. She has a 
ſpecial and ſeparate Intereſt in the Profit of her Trade, 
or elſe it were an unreaſonable Cuſtom. 
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Hadley and Styles. 
IN a Writ of Error upon a judgment in the Court 
of Common Pleas, the Error inſiſted upon was this, 
an Action of Debt was brought, and the Jury found Pes. 


for the Plaintiff as to Part, and for the Defendant as to Net # intire 


_— . but Jury may 
the reſt. Now it was objected this Verdict was naught, fever in their 


. . - . 9 e 
becauſe a Debt is an intire Thing; and upon a nil debet, find Part for 


the Jury cannot ſever ; and ſhould a Man bring an Ac- — — 
tion of Debt for 80 Pounds, and declare for leſs, this Defendant. 
would be a Variance between the Writ and the Count, 
unleſs he ſhew how the reſt was ſatisfied. Ss 

This the Court agreed to, but yet were of Opinion, 

that if the Party brought an Action for the whole Debt, 


and a Part of it was paid, the Jury might, upon a ni! 


debet ſever, as in Caſe of Rent. Adjournatur. Vide this 
Caſe, Salk, Rep. pag. 664. | 
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Fr Edward Seymour's Caf. 


TN a Trial of Ejectment between dir Edward Seymour 


and his Mother-in-Law, the Court did allow the 


Contents of a Deed to be given in Evidence, by Wit- 
neſſes; nay Witneſſes who put the Contents of the 
Deed in Writing upon Memory, four or fre Days after 


reading the Deed. 


The Court ſeem'd of Opinion; that in Caſe a Deed | 
was loſt by ſome inevitable Accident, that there it might 


be proved by a Copy. But in Caſe there was no Copy, 


the Contents of it could not be proved from the Me- 


mory of thoſe that knew the Deed ; and though it 


were hard for a Man that had no Copy, to loſe the Be- 
nefit of his Deed, yet the Inconveniencies of admitting 


that Sort of Evidence would be greater. 


But here the Opinion of the Court was founded upon 


a particular Reaſon, for the Deed by which the Plaintiff 
was to prove his Title, was not loſt, but proved to be in 


the Hands of the Defendant ; ſo that in this Caſe the 


Danger of allowing this Sort of Evidence was none at all; 

for if the Defendant was wronged by the parol Evidence, 
it was in his Power to ſet all right by producing the 
Deed. 2 DE 
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Anonymus, or Pariſhes of Honiton and 
St. Mary Axe. 


Is ſent from the Pariſh of H. to the Pariſh of C. 
* with a Certificate, ſubſcribed by the Church- 


wardens of H. and two Juſtices of the Peace; whereby 


at the Time of his Removal he is acknowledged a ſettled 


Inhabitant of the Pariſh of H. 4. grows chargeable to 


the Pariſh of C. who by Virtue of that Certificate ſend 


him back to H. | 
The Queſtion was, whether this Certificate of the & — 
riiicate 1s 


* 


Pariſh of H. ſhall not be a Concluſion or an Eſtoppel to an Eftoppet 


upon the Pa- 


the Pariſh of H. from ſaying that his laſt Settlement rin granting 


was at ſome other Pariſh; not only with Reſpect to C. from finding 
(for of that there was no Doubt) but with Reſpect to ny otherSer- 


tlement a- 


any other Pariſh whatſoever. gainſt the 
f whole World. 


Reaſons urged why this Certificate ſhould be an E- 
ſtoppel only with Reſpect to the Pariſh of C. were, 

1ſt, And eſpecially a Caſe of two Pariſhes in the {7 2 . 
Town of Northampton, 2 Anne, where, upon an Order 


removed by Certiorari into B. R. this very Queſtion was 


{o determined, 
D 24ly, 


F 
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2dly, Upon Suppoſition that this Certificate was to be 
eſteemed an Eftoppel, from finding out any Settlement 
whatſoever, it will make Church-wardens very cautious 
of putting their Hands to ſuch Certificates, which will 
in 4 great Meaſure prevent the Benefit of the Act. 
z y, Not reaſonable the Indenmification ſhould ex- 
tend farther than the Damnification; if therefore the 
Pariſh of C. that is the only Pariſh damnified, be in- 
demnified, this is enough 
4thly, No Injury is done to any one by this Inter- 
pretation of the Act, for if the third Pariſh to whom 
he is ſent, can ſhew that he had not his laſt Settlement 
there, then all Things are in ſtatu quo; but if the Truth 
is, that he was really ſettled there, then that Pariſh 
ought to provide for him. But taking the Law to be 
the other Way, vis. that according to the Meaning of 
the Act, the Certificate is a Concluſion from finding any 
Settlement in any Pariſh whatever, the Pariſh granting 
it may be obliged to maintain him in their own Wrong. 
5thly, Not fit it ſhould be in the Power of Church- 
wardens to prejudice the Pariſh in Matter of Property. 
6thly, The Statute mentions the two Pariſhes only. 


Arguments for the other Side of the Queſtion ; 

1ſt, Expedient, or not expedient, no good Argument 
againſt the expreſs Letter of a Law. os 

The Parliament never ſuppoſed, that the Church- 
wardens and Juſtices of the Peace would certify a Falſ- 


hood; and therefore the Act fays, that the Certificate 


ſhall obhge the Pariſh that gives it, to receive and pro- 


vide for, Tc. when he becomes chargeable ; but accord- 


ing to this Conſtruction the Pariſh is not obliged, Gc. 
As to what was ſaid, that this would make People 


_ cautious of granting Certificates, it may be anſwered, 


that the eaſing the Pariſh for a Time, and ic may be 
for ever, will be Motive enougg. 
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Thee Statute of the 34 of King William ſays, that the | 


paying of Taxes ſhall make a Settlement; if therefore 
he pay Taxes at C. and by Virtue of this Certificate is 
ſent back to H. the third Pariſh to which by this Con- 
ſtruction he muſt be ſent, will loſe an Advantage that 
the Law gives it. Beſides, what ſhall hinder the third 
Pariſh from ſending him back to C. and ſo by Conſe- 
quence the End of the Act, which was moſt certainly 
the Indemnification of C. will be fruſtrated. 

There is no Doubt but it is in the Power of Church- 
wardens to damage the Pariſh, and that in Matter of 
Property too, as by taxing an indigent Perſon, and ſo 
conſequently making a Settlement. According to this 
Conſtruction the Inconvenience is little or none, for it 


is but to take Care to certify the Truth. But according 
to the other Conſtruction all will be ſet a- float again, 


and poor Perſons harraſs d and oppreſs'd by being ſent 
for ever from Pariſh to Pariſh. 
And the Court were clearly of this Opinion, but took 
Time to conſider of the Northampton Preſident ; but af- 
terwards (ut audivi) held the Certificate an Eſtoppel 
upon H. againſt the whole World. Vide this Caſe 
2 Salk. 53 5. $ 
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Debt for kent T F an Executor takes Poſſeſſion of the Term of the 


pleading. 


Spiritual 
Court 


Juriſdict ion. 


2 Salk, 548. 
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Buckley and Piri. 


Teftator, and an Action is brought againſt him in 


the Debet and Detinet for Rent or Non-repairs, it is ab- 

ſurd for him to plead no Aſſets ultra what will ſatisfy 

ſuch and ſuch Judgments; becauſe in ſuch a Caſe, the 
Surplus of the Profits, Rent and Repairs deducted, is all 


that is Aſſets, and liable to the Judgments; and there- 
fore the reſt of the Profits are ſo appropriated to the 
Payment of Rent and Repairs, as not to be exhauſted 
by Debts. Vide 1 Salk. 3 16. 


Baniſter and Hopton. 


N a Motion for a Prohibition in this Caſe, it was 

agreed, that tho' a Preſcription, as whether a whole 
Pariſh or a ſelect Veſtry ſhould chuſe Church-wardens, 
be a Matter triable at Common Law by a Jury, yet Sen- 
tence is to be given in the Spiritual Court according to 
their Verdict; and therefore tho' this be a Matter tria- 
ble at Common Law, yet if the Party ſubmit to a Trial 
in the Spiritual Court, by not demanding a Prohibition, 


it will be too late after Sentence to move for one. 
2 | ; Forte 
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Forte and Buviere. 
"THE major Part of the Pariſh, aſſembled in Veſtry, Cel. 


tax'd the Pariſh for building of a Gallery, each chr wy 
Pariſhioner ten Times the Value of an ancient Rate. One Galery a 
Pariſhioner refus'd Payment, and was ſued in the Spiri- 
tual Court, whereupon he pray'd a Prohibition. 
1ſt, Becauſe a Pariſh could not be tax d for building 
a Gallery, which was neither uſeful nor ornamental to 
a Church; but this not much regarded by the Court. 
2dly. The oldneſs of the Rate. But the Caſes pro- 
duced to maintain the Prohibition on this Head, did not 
come up to it; they being granted in Caſes, where the 
Rate was to continue always the ſame : But here there 
was 4 new Rate model'd by the old; and if ten Times 
the Value of the old Rate had been put into one intire 
Sum, it would have been plain; beſides, no need for the 
| Pariſh to depart from an old Rate, until it grows unequal 


Pariſh of St. Mary of Reading, verſus 
St. Lawrence of Reading, about Settle- 
ment of Joſeph Marlow. 


NE Joſeph Marlow was firſt an Inhabitant of St; 
Mary in Reading, afterwards he came into the 
Pariſh of St. Lawrence of Reading, and during his Stay 
there, was choſen Church-warden for the Borough, and 
exerciſed that Office as well in that Pariſh, as in ſome 
others; after which he removed to St. Mary's, and there 
became chargeable. - | 


The Queſtion was, whether his reſiding in the Pariſh Selene, 
of St. Lawrence, and exerciſing the Office of Warden, mcg 
in that Pariſh, (tho' he did it in others too,) was a Set- Warden, in 

| | | 5 1 the Pariſh 
tlement, by the 3d and 4th of King William, or no? where a Man 
| ives, is a Set- 
tlement within 3 & 4 V. & M. tho' he be not qhoſen by the Pariſh, and exerciſes his Office through 
the whole Borough. | 


1 Ic 
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Settlement. 
Payment of 


Scavenger's 
Rate, becauſe 
a Ward Rate 
no Settlement 


within that 
Act. 


It was inſiſted by the Counſel for St. Lawrence's, 
that to make a Settlement purſuant to that Act, two 


Things were requiſite; 1ſt, The Office muſt be a pub- 


lick and annual Office for the Pariſh ; but this was not 


an Office for the Pariſh but Borough, neither was he 
| chofen by the Pari En” | 3 


_ 2aly, It muſt be executed in the Pariſh but this Of- 
fice tho it was executed in the Pariſh of St. Lawrence, 
was ſo in other Pariſhes too; and upon this Ground it 
was very lately adjudged, that the Payment of a Sca- 


venter's Rate, being a Ward Rate, was no Settlement 
within the Act. , 


Judge Powell of Opinion, that this was a Settlement 
within the Act, and that a Man exerciſing an Office in 
a Pariſh; tho' in another too, and tho not choſen by 
the Pariſh only, might yet be efteem'd properly enough 


: 


a Parochial Officer. 


Parker Chief juſtice. The Words of the Act are as 
gerleral with reſpect to the Payment of Taxes, as to the 
Exerciſe of Offices; and therefore fince the Payment of a 
Scavenger's Rate did not, in the Opinion of the Court, 
becauſe a Ward Rite, amount to a Settlement, by a Pa- 


rity of Reaſon; neither will the Exerciſe of ſuch an 


Office. 


Powis of Opinion, That he was à Parochial Officer 
and more, therefore a Settlerient. 


Eyre, Stat. 1 Fac. 2. cap. 17. made Notice in Writing 
left with the' Overſeer of the Pariſh neceſſary to a Settle- 
ment. Payment of Taxes and exerciſing of Offices upon 
the Equity of that Act, judged equivalent to a Notice 
in Writing, and this Act of the 3d and 4th of King 
William ſeemd to him made for the corroborating the 
equitable Conſtructions upon that Statute. He was of 
Opinion it was a Settlement, and that there was a vaſt 

[= | 8 Diffe- 
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Difference, in Point of the Notoriety, between Pay- 
ment of a Scavenger's Rate, and exerciling the Office of 
a Scavenger; for the one might eſcape the Notice of 


the Pariſh, the other nct. 


Parker Chief Juſtice. If the Reaſon of the Act be 
founded upon the Notoriety of the Fact, Eyre in the 
Right; but he was of Opinion, that the Act went upon 
this Reaſon, viz. that a Perſon choſen to a Parochial 
Office, or aſſeſs'd a Parochial Rate, was not a Perſon 
likely to become chargeable ; and this was the Reaſon, 
why hiring for a Lear, and Service accordingly, makes 


a Settlement. 


Next Term, : by Conſent of all it was adjud ged 2 a 
Settlement. 


Cook ad Parſons. 


T a Trial at Nif Prius at B. R. in London, the 

Caſe was this, it was ſaid at the Concluſion of a 

Will, ſigned, ſeal'd and deliver d by ſuch a one, Teſta- 

tor, * then ſubſcribed by three Witneſſes. It ap- 

pear'd by Depoſitions in a Chancery Cauſe, whereof 

1 _ Bill and Anſwer were loſt, that they ſubſcribed the 

= Will in the Preſence of the Teſtator, but at three ſeveral 

3 Times: The Verdict was for the Plaintiff ; but a Caſe 

of two Points was agreed upon for further Arguments: : 
1/}, Whether the Bill and Anſwer being loſt, the Des Evidence. 

poſitions cou'd be admitted as Evidence? 24ly, Whether 

| the Signing of three Witneſſes, but at three ſeveral 

AY Times, was a good Execution of the Will within the 

Statute of Frauds and Perjuries ? 

As to the firſt Point, Parker Chief Juſtice, ak try 4 
the Cauſe, was of Opinion that the Depoſitions ſigned by 
the Witneſſes, tho' the Bill and Anſwer were loſt, might 
be allowed as Evidence to ſupply any Point where the 
Will was ſilent, but not to contradict the Will. 
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Anonymus. Or Goodwin and Godwin. 


Deb. E Point in Queſtion was, Whether an Action of 
Whether Debt founded upon a Judgment in B. R. might 
t WIII U 


won a Judg- be brought, pending Error in the Exchequer Chamber. 
ment in B. A. | _ | | 


pending Error in Exchequer Chamber. 


It was argued in Favour of the Affirmative, that the 
Judgment was not ſuſpended by the Writ of Error; be- 
cauſe if it was, a Releaſe of all Demands would not 
be a Releaſe of a Judgment pending a Writ of Error, 

which undoubtedly it is. . 1 | 4 
It was ſaid likewiſe, that the Record was not removed 4 
by Writ of Error, but that only a Tranſcript was ſent. | 

It was alſo ſaid to be a received Rule in the Common 
Pleas, that an Action of Debt would lie upon a Judg- 
ment in the Common Pleas, pending a Writ of Error 
in the King's Bench; and that by Parity of Reaſon it 
ought to do ſo upon a Judgment in B. R. pending Error 
in the Exchequer Chamber: And all this was fortified by 


ſeveral Caſes in Point. 3 


2 | The ; 


N. 


7 Hill Ann B N 


e 


— . — 


The Point in Queſtion was given up upon Account 
of the Number of Caſes in Point, that Debt would lie 
pending Error. But it was ſtrongly inſiſted upon, and 
the Statute of 25 Elix. cap. 28. rely d upon for that Pur- 


poſe; that the very Record itſelf was, in Point of Law, 


removed by the Writ of Error; and that therefore the 


Declaration was naught, being of a Record in B. R. 
whereas it ſhould have been upon a Record in the Ex- 


chequer Chamber. 


Court. Theſe Adlon, of Debt ding Writs of Er- 


ror never favour'd by Hales nor Holt. 


To be conftder'd, whether, tho in Fact, a Tranſcript 


was only ſent, yet whether in Point of Law, the Re- 
cord itſelf was not removed; becauſe without it the 


Judgment itſelf, could not pe affirmed or reverſed: 
And alfo whether they edulſt ſuppoſe the Record in two. 


Places at once, in the one Place to ſupport Debt, in 


the other Error. 
The Aurhorities only tept the Coutt from rejecting 
theſe Actions, and therefore tho they held the Writ of 


Error to be no Plea in Bar, yet they doubted whether 


they might not admit it as a Plea in Abatement. 


In theſe Kind of - Actions, to diſcourage them, Bail 3 ik. 55: 


never allowed. Aajournarur. 
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\HIS was an Action of Debt upon Bond, Kinda 
againſt the Heir, and upon Riens per Deſcent 
pleaded, the Plaintiff Replies that he had Lands, &c. ſuf. 


. to diſcharge, c. the Jury find for the Plaintiff, 
wiz. that ſufficient Lands to Aüchamge c. did deſcend. 


Moved in Arreſt of judgment, that this Piending dis 


ing grounded upon 3 & 4 N. & M. that Act ought to 


have been exactly purſued; and then the Iſſue ſhould have 
been only, whether any Lands deſcended, and not the 
Value of the Lands; and if the Jury found for the 
Plaintiff, then the Jury were to inquire of the Value. 


Parker Chief Juſtice, ſeem'd to dine to the Defen- 
dant meerly upon this Point, that it did not appear by 
this Verdict, whether, when the Jury found the Deſcent 
of ſufficient Lands, they meant r in reſpect to 
the Debt in Equity, or at Common Law, viz. the Pe- 


nalty; probably the Jury intended, the equitable Debt 


only; whereas Judgment muſt be given upon the Pe- 


nalty. 
8 = Plaintiff 


Te erm. 5 Paſeh. 10 > Ann. in 1 Canc. : 


Plaintiff put himſelf to great Hazard, in this Way of 
Pleading, for tho' it had been found chat Lands were 
deſcended, yet if theſe Lands were found inſufficient, 
Judgment muſt have been given for the Defendant. 


Powell ub, wheres this not t being an immaterial 


Iſſue, but a material one and more, it was not helped 
by 32 H. 8. | 


He doubted likewiſe, whether if it were not, yet : 


this being an Iſſue appointed by this Act and more, it 


might not be * * another ne te another 


PR: 
- Powis and Eyre of tk Opinion as to this Point, 


for the Stat. ſays the Fury, viz, the Jury that try'd the 


Caule. 


As to the principal Ma tter, Powis concurred with 


. Parker, Chief Juſtice. 
Eyre of Opinion, that this Wen was e oe to 


an Inquiſition. 


The End of the aft of W was * the Court 
thought to be, helping the Creditor in Caſe of Aliena- 
tion, and alſo the Heir, that he might not run ſuch a 
Riſque in pleading riens per Deſcent, as to ſubject him- 
ſelf to the Payment of the whole, if ſo be char out a 
Penny was found to be deſcended, BL] 


Gilſon and Albert. 1 7 Cans 


}Biter, If a Man unneceſſarily makes any one a De- Evidence. 
fendant, he thereby cuts himſelf off from the Be- Chancery. 


naß of his Evidence, for it is his own Fault. 

But where ſeveral are made Defendants, it will not 
| hinder any one of the Defendants, from the Benefit of 
the Evidence of any others that are made ſo. 1 


: Indeed 


20 Form: Paſch. 10 Ann. In pra 


a? 


— 


Indeed in Caſe of Truſtees, it is neceſſary that they 
be made Defendants, and therefore there the Plaintiff 
may. have the Benefit of the in 


Brown and Litton. In Cant. 


3 4 8 las TER of a Ship went a Trading Voyage be · 
; 8 yond Sea; the ſucceeding Maſter opens the Ef- 


Ship goes a 

Trading ts fects of the deceas d, in the Preſence of the Crew; and 
Kucceſlor then ferids a Letter with a Bond incloſed, to the Wi- 
lickly the Ef. dow of the deceaſed, whereby he. binds himſelf to an- 
fs ed and Wer to her, the Sum of zool. if the Ship arrives ſafe; 
then ſends the Sum the deceaſed left being 200 l. which was the 


clo#d with a Rate of reſpondentia Bonds there. The. Matter aner 
Bond to the 
Widow, to and makes 300 , per Cent of the Money. 


be anſwerable 


for Intereſt at the Rate of ve/pondentia Bonds. Decreed er Harcourt Lord Keeper, that the Succeſſor 
was a Truſtee, and Gould Laaber for what he Ani; made of 1 Money. | | 85 


The Queſtion was, whether he ſhould be bound to 
any more than this Bond, or an{wer to the Widow the 
Profits of the Money made in the Way of Trade. 


9 The Counſel for the Maſter would have reſembled 
it to the Cafe of an Executor or Truſtee, who ſhall be 

| accountable for the Intereſt only, and formerly for the 

it Money only. 

F It was ſaid alſo, that if this Money bad been loſt in 

it the Way of Trade, the Maſter would have been ac- 

countable. 


1 The Counſel on the ather Side, and Lord Keeper 
too, thought it differ'd from the Caſe of an Executor; 

3 becauſe the Ship was to ge a Trading Voyage, and the 

\ Money was deſigned to be laid out in Trade, and the 

I fucceeding Maſter is in Effect but a Truſtee for the Re- 

| preſentative of the former. 

1 And they held, that if he traded with the Money 

# as with his own, with Care and Prudence, and then 

1 through any Accident the Money was loſt, he would 

[| | not be accountable. - 2 It 


21 


erm. Paſch. 10 Ann. B. R. 


It was therefore decreed that he ſhould account to 
the Widow for the Profit made by the Trade, deduct- 
ing reaſonable Allowance for Labour and Skill, 

The Lord Keeper thought this Reſolution neceſſary 
for the Encouragement of Trade; it being a Comfort 
to a Man to know, that if he ſhou'd die, the Improve- 
ment of his Effects in the Way of Trade by the ſucceed- 
ing Maſter, thou'd be for the Advantage of his Family. 

If a Truſtee impower'd to put Money to Intereſt, 
let the Money lie by him, he ſhall be accountable for 
_ Intereſt, 
lord Keeper ſeem'd of Opinion, that if a Truſtee 
ſhould trade with the Money, he ſhould be accountable, 
not for Intereſt only, but the Profit of the Trade; and 
that at his own Peril, becauſe he acted of his own 
Head, without applying to the Court of Chancery for 
Direclion i in diſpoſing of the ee 


Sadler and Daniel B. R. 


HE Queſtion was, whether a Man might be ſued Pole. 


in the Spiritual Court, for taking away the 
Goods of an Inteſtate from the Admin or whe- 
ther a Prohibition ſhould not go? 


| Reſolved there ſhould be a Prohibition: For when 
an Adminiſtrator is made, the Power of the Ordinary 


is determined; and there being a compleat Remedy, at 


the Common Law for the Adminiſtrator, in an Action 
of Trover, the Party would by this Means be doubly 
harraſsd; for an Excommunication could never be 
pleaded in Bar of an Action of Trover. 

It is difficult to ſay when this Power was firſt veſted 
in the Ordinary, but probably Superſtition was the 
Cauſe. However, now by the Statute Law, the Ordi- 
nary muſt grant Adminiftration, and then his Power is 
determined; and the Adminiſtrator, when put in by 


G | the 


22 "Tm N ©" 10 "ow B R. 
the Ordinary; derives his Power not from the Ordinary, 
but the Law, 
Biſhop and Eagle. B. K. 
Account HIS was an Action of Account brought by the 
Church. preſent Church-wardens againſt the former qnes. 
wardens, 


They plead that the Plaintiffs are no Church-wardens. 
Iſſue joined, Verdict for the Plaintifts, and Judgment, 


| quod computent. 


Before the Auditors they plead, that they received 
ſuch a Sum of Money as Church-wardens through a 
Miſtake, when none was due to the Pariſh ; that per- 
ceiving the Miſtake, they repaid the Money 3 z fo this 
Plea the Plaintiffs demur. 

Pro Quer. It was ſaid, that no | Plea that had been 
a good Bar of the Afton, could be pleaded before Au- 
ditors. It is true they could not have pleaded ne unques 
Receiver; for they did receive, and for the Uſe of the 
Pariſh ; but they might have pleaded it ſpecially, and 
ſo ſhewn that they were not accountable at the Time 
of the bringing the Action. 

It was allowed by the Defendants Counſel, that no 


| Plea, which wou'd have been a good one to the Action, 


could be pleaded before Auditors. But here as ne un- 
ques Receiver could be no Plea, ſince they did receive 
and for the Uſe of the Pariſh ; ſo that had they been 
robbed, or not repaid the Money, they mult have re- 
mained accountable ; certainly a fair Detence, and ad- 
mitted for true by the Demurrer. 


Judge Powell of Opinion pro quer, - for they might 
have pleaded this Matter ſpecially, tho' they could not 
plead ne unques Receiver . 


Parker Chief juſtice, of Opinion with the "> I AIRY 
Admitting this to be a good Plea before Auditors, it will 
be neceſſary for the Church-wardens to plead ſuch a 

2 | Plea, 


/ 


Term. Paſch. 10 Ann. B. N. 23 
Plea, as {hews them 10 be honeſt Men, I. not only 
that it was paid them by Miſtake, but repaid. Where- 
as taking it the other Way, and to be a good Plea in 
Bar, Receipt by Miſtake will be no Receipt at all, and 
it will not be neceſſary to ſhew Repayment, but only 
that the Money did not belong to the Pariſh ; this 
therefore inclined him to ſupport the Plea as far as poſ- 
fible. Beſides, had they paid this Money to the Pariſh, 
before the Knowledge of this Miſtake, the Pariſh would 
have been charged with this Money; Repayment was 
therefore an Act done in diſcharge of the Pariſh, and 
therefore a proper Plea before Auditors, 


Whether or not, the Church-wardens, after Payment 
of the Money to the Pariſh, vi. the Uſe for which they 
received it, and this before Knowledge of the Miſtake, 
could have been charged in an Indebitatus Aſſumpfit for 
the Money? Powell and Parker differ d; the former 
thought they might, the latter that they could not. 


There was another Point ain this Caſe, viz. whether 
the Church-wardens ſhould be allow'd their Expences, 
and Surpluſage, in Caſe their Expences out-ballanced, c. 


Court clear that they ſhou'd ; for Church-wardens are Church-war- 


dens more 


more than bare Receivers; they are in all Reſpects than Recei- 


Bailiffs. l + ups 
The Rule generally taken, that a Bailiff ſhall be al- ili. 

lowed Expences and Surpluſage, in an Action of Ac- 
count, but not a Receiver, holds true only of a bare 
Receiver; and as to him the Reaſon is evident. But 

where the Nature of the Thing ſhews, that the Receiver 

mult be put to Trouble and Expence, the Rule is falſe. 
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17 hetherborn and V. ae, 


7 HERE a Debt is ten Pounds or upwards, by 
Courſe of the Court, Special Bail is required; 
1 otherwiſe not. Not common, where an Action of Debt 
El is brought upon a Bond of 2004. Conditioned for the 
= Payment of nine Pounds, to hold to Bail; for tho' the 
4 Penalty which is the legal Debt, exceeds ten Pounds, | 
4 yet the real and equitable Debt is leſs. But upon ſome = 
ik particular Caſes, as where it is to be feard a Perſon will 

il run away, c. The Court will hold to Bail, for the legal 
Debt excceds ten Pounds. 


1 Templeman and Caſe. B. R. 


CTION upon the Caſe for entering the Houſe 
and taking the Goods of the Plaintiff in the ſaid 
- Pleading. Houſe. Defendant pleads in Bar, that he entred in Aid 
| of a Bailiff who had a Writ of Execution, and took 
the Goods of another, and not of the Plaintiff. Plain- 1 
tiff demurs. ä 8 


Special Bail. 
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Action upon 
Caſe. 


Upon 


7x 
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Upon the Demurrer three Points aroſe, 1/7, That 
this Plea amounted to no more than the general Iſſue. 
24ly, That this Plea was naught for want of ſhewing 
how the Goods came there; whether wrongfully, or 
rightfully. 3dly, Naught, becauſe ſaid in Aſſiſtance, 
and not by Command of the Bailiff. 


Court. Bar good; notwithſtanding theſe Exceptions. 
For as to the 1/4, a poſſeſſory Right is ſufficient to main- 
tain an Action of Treſpaſs or Caſe, tho' not a Reple- 
vin; and upon Not Guilty pleaded, this given in Evi- 
dence, that they took another Man's Goods, and not 
the Goods of the Plaintiff, would not have maintained 
ſuch a general Plea ; becauſe tho' the Goods ſhould not 
in Reality be the Plaintiff's, yet being in his Houſe 
and Poſſeſſion, they are ſo far his, as to maintain this 
— 3 | 

As to the 24, impoſſible for the Defendant to ſhew 
how. | | 
As to the 34, Command or Deſire of the Bailiff not 
neceſſary ; for every one not only may, but is by Law 
a 3 to give their Aſſiſtance to Officers in Execution of 
Juſtice. 


Petworth Pariſh. B. R. 


OVED to quaſh an Order of Juſtices, three 
Exceptions taken, 

1/}, That there was a former Order from the Pariſh 2:&* out. 
of 4. to that of Petworth, and this Order being affirm- 22 
ed upon an Appeal to the Seſſions, it was final not only Scitions, final. 
between the Pariſhes that were Parties, but all others, 17 
except a ſubſequent Settlement could be found out; that 
therefore this Order, which was to remove one Milliam 

Pack and Katharine his Wife, together with their Chil- 


dren, from Petworth to Ringmore, ſhould be quaſhed. 


H 24. Ex- 


2 . 
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od. Caſes 
in Law and 


Equity 337. 


Statute for 
Amendment 


of the Law. 


Conviction 
upon Game 
Act. 


Objections. 


2d Exception, That the Ages of the Children not ap- 

pearing, they may have gain d a ſubſequent Settlement. 

4 Exception, No Adjudication to become chargeable, 
but likely to become chargeable. 


Court. 1ſt and 24 Exceptions good; the 1ſt. a Point 
lately ſettled. As to the laſt, Order is good notwith- 
ſtanding. | be” 


Player and Bandy. B. R. 


Eſolved that in an Action of Debt upon a Bond, 

tho the Money be tender d before Action brought, 
which is refuſed; that yet the Plaintiff muſt have Coſts. 
For the Statute for the Amendment of the Law gives 
the Court no juriſdiction, until after Action brought, 
and therefore they cannot take Notice of a Tender be- 
fore: Beſides, ſaid by Powell, and contradicted by none, 
that that Statute had enabled the Defendant to plead 
Payment, or to bring the Money into Court; but not 
to plead Tender, Refuſal, and uncore priſk, 


Queen and Mathews. B. R. 


HIS was a Conviction upon 4 and 5 of Queen 
Anne, for the Preſervation of the Game. 


Two Exceptions taken, 1ſt, That the Charge ſetting 
forth that the Defendant Matthews not being a Perſon 
ſo and ſo qualified, and enumerating diſtinctly the ſeve- 
ral Qualifications in the Act of Car. II. for the Preſer- 
vation of the Game, omitted a new Qualification al- 
lowed by this Act, viz, That he was not a Perſon au- 
thorized by a Lord or Lady of a Manor to kill Game 
for their Uſe. YE OY 
ah, That the Perſon was here charged with ſo many 
five Pounds as he killed Hares in the ſame Day ; where- 

2 as 


— 
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as the Offence in the Statute was the keeping of Doge, 
Engines, Nc. not killing Hares. 


— 


Court of Opinion, That had it been laid generally thus, 
that he not being a Perſon qualified according to Law, 
it had been enough; but the Qualifications being di- 
ſtinctly and ſeverally mentioned, Omiſſion of one fatal. 

As to the 24 Point, the Court was of Opinion, that 
the Offence for which the Statute gave the Forfeiture, 
was the keeping of Dogs and Engines, not killing the 
Hares. If a Man not qualified, go a hunting, and kill 
never ſo many Hares upon the ſame Day, he wou'd for- 
feit but one 5/. for it is but one Offence. But if a 
Man keeps Dogs, and goes a hunting ſeveral Days, and 
kills Hares; if it had been thus laid, that he ſuch a 
Day kept Dogs and kill'd, &c. and then again ſuch a 
Day; by laying it thus ſeverally, the Offence is fever'd, 
and he ſhall forfeit five Pounds for each Offence. Ad- 
journatur. | 


Michill and Reynolds. B.R. 
Vide poſt. Term. Paſch. and Term. Hill. 11 Ann. 
N Action of Debt was brought upon a Bond; 7% d con. 
the Condition whereof was, that whereas 4. had ditioned for 


reſtraining a 


taken the Shop of B. who was a Baker, for the Term Man from 


of ſo many Years, and had given B. ſo much Money of his Trade 
for it. The Condition of this Obligation was ſuch, that fer certain 


: : ; | Time, and in 
if during thoſe Years, B. ſhou'd not exerciſe the Trade 3 
| IF , ce, W 
of a Baker, within the Pariſh where the Shop was, that enter d into 
then the Bond ſhould be void, otherwiſe, Cc. 3 
| * Ars * : able Confide- 


ſtion. 


It was argued that the Bond was good. 
In 3 Levinx 241. there was, it muſt be confeſſed, a 
Difference taken between a Bond and a Promiſe; and 
it 


—_— 


28 [erm. Irin. 10 Ann. B. RK. 
it is ſaid that a Bond in this Caſe would be void, but a 
' Promiſe gocd; and in other Caſes quoted in that Cale, 
as in Cro. Fac. 597, this Difference is warranted. The 
Reaſons aſſigned for this Difference are two, 1/7, Be- 
cauſe in a Bond, the Jury cannot mitigate the Damages, 
but muſt give the whole Penalty, be the Damage to the 
other by ſetting up the Trade ever ſo ſmall. 24 Rca- 
ſon is, That the publick Intereſt is concerned, to pro- 
mote and encourage Trade; and therefore ſuch a 
Condition is againſt the publick Intereſt, againſt Magna 
Charta, and malum in ſe, and therefore the Bond void. 
As to the 1/2 of theſe Reaſons, it holds againſt all 
Bonds in general as well as this. Beſides the Difference 
is not true; for even in a Promiſe, if it be certain, it 
was ſaid, that the Jury have no diſcretionary Power in 
giving Damages. . 5 3 
As to the 24 it was anſwered, that how prejudicial 
ſoever, to the Publick, a general and abſolute Reſtraint 
of a Man from his Trade may be, certainly a particular 
Reſtraint, limited to one Place only, as the preſent Caſe 
1s, can be none at all; for how is the Publick concerned 
whether a Man exerciſes his Trade in Holborn or in the 
Strand? There is a great Difference between the Opinion 
of the Court upon Matters before them, and what is 
ſaid obiter, and collateral to the Caſe in Queſtion; and 
this Caſe has never been judicially determined: But if 
ſuch Opinions are of Weight, in the Caſe of Thompſon 
and Harvey, Sir Bar. Showers's Rep. fol. 2. there is a 
Difterence taken between a Bond, where the Condition 
is a general Reſtraint, and where a particular one. The 
Bond there is adjudged to be void, becauſe it is a gene- 
ral Reſtraint from the Exerciſe of a Man's Trade; but 
there it was admitted to be good, had it been, as here 
it is, only a Reſtraint in a particular Place. . 
As to the Reaſon of the Thing in general, there 
may certainly be a very good Reaſon for the making of 
ſuch Bonds. Suppoſe a Gentleman has a noiſy, ſtink» 
ig Trade near him, he may be willing to give him a 
2 5 e valuable 
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n Conſideration for removing further off. Suppoſe 
a Man gives his Apprentice ſuch a Sum of Money, pro- 


vided he will enter into a Bond of ſuch a Penalty, not 
to ſet up within ſuch a Diſtance. If this Bond be ad- 


judged void, what is the Conſequence, but a mere Cir- 
cuit of Action? viz. the forcing of him to bring an Ac- 
tion upon the Promiſe, and give this Bond in Evidence. 


To prove the Bond void, the Difference taken in the Argument 


Books between Bond and Promiſe, was ſtrongly inſiſted 
upon; and the Caſe in 3 Levinx, where the aforeſaid 
Difference is taken, was back'd by other Authorities, 
viz, Moore 115, 242. 3 Leonard 217. Marſh 191. One 
Reaſon more was offer d, not taken Notice of in the 
Books, that the allowing of ſuch Bonds might be a 
Means of introducing Monopolies. BE: + 
udge Powell, Where an Action is brought upon an 
Alben, tho the Promiſe be never ſo certain, the Jury 
may mitigate the Damages, and give what Sum they 
pleaſe. Many are the Authorities that maintain the Dif- 


ference between Bond and Promiſe ; no Bond ever yet 


adjudged good that reſtrained a Man from the Exerciſe 
of his Trade: Of Opinion Bond was void. 


Parker Chief Juſtice. I never yet knew ſuch a Bond 
adjudged void. The Caſe in Cro. Fac. 596. is the leading 
Caſe, as to the Difference between Bond and Promiſe, 
and the Difference itſelf ſuppoſes the Condition lawful, 
and moſt certainly there may be many good Reaſons 
for entering into ſuch a Bond. 1 | 


I know of no Cale, beſides that of an Infant, (and 


that ſtands upon another Conſideration,) where à Pro- 
miſe ſhall be good, and a Bond enter'd into for the Per- 
formance of that Promiſe void. Something extraordi- 
nary, that a Court of Juſtice ſhould endeavour to ren- 
der the Breach of a juſt and fair Promiſe as eaſy as 
poſlible; for that would be all the Conſequence of our 
8 1 Judgment, 


pro Defen- 


n 


3 | Tenn. Trin. 10 Ann. B. R. 
judgment, thould we adjudge the Bond void; for if 
$ the Plaintiff ſhould fail in this Action, he may yet have 


— 


'| RNecourſe to an Action upon the Promiſe, and give the 
J Bond in Evidence of it. And as for the Reaſon given 
| for the Difference between Bond and Promiſe, there 1s 


this to be ſaid againſt it, that as a Jury may give leſs 
than the Penalty, ſo they may give more. Now ſup- 
{ poſe it were my Intention to bind myſelf in ſuch a Pe- 
| nvlalty, not a very great one, not to uſe my Trade nigh 
ſuch a Perſon 3 with Deſign, that if I ſhould afterwards 
think that the Uſe of my Trade, would be of more 
Advantage to me than the Penalty, it ſhould be at my 
Election: Is it reaſonable, that a Jury, contrary to my 
1 declared Intention in Writing, ſhould have it in their 
HY Power to give twice the Penalty, if they think fit, or 
the other Party is ſo much damnified by my Breach of 
Promiſe ? | | 


Judge Eyre of ſame Opinion with Parker. 


Adjournatur. Vide poſt. Term. Paſch. 11 Ann. and 
again Term. Hill. 11 Ann. 


Lure and Reſt. B. R. 


Delay ofthe X FTER a Writ of Inquiry executed, and before 


Wa 9 2 DE Entry of the Judgment, which was delayed by 
N Ace sutor, Act of Court, the Plaintiff dies. Moved that this hap- 
pening by the Delay of the Court, Judgment might be 
| | entred as of two or three Terms ago. In Behalf of the 
vt Motion was cited the Caſe of 1 Ventris, Philip and Fack- 
* ſon, where ſaid, that if the Court delay Entry of the 
iſ Judgment, there Judgment may be enter'd as of two 

| or three Terms ago, without entring of Continuances. 


2 5 | Jhomlinſon 


oa 


The Cale was this. 


_ 
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Thomlinſon and Dighton. B. R. bg 
vide poſt. Term. Mich. 10 Ann. 


HIS was a Writ of Error upon a Judgment in 
the Court of Common Pleas in an Ejectment: 


A Tenant in Fee of the Lands in Queſtion deviſed Tenant inFee 
O ands In 


the Lands to his Wife for Life, then to diſpoſe of ac- Quefien, de 
cording to her Pleaſure, provided it were to ſome one Pind wf, 
of the Teſtator's Children. The Huſband the Deviſor for Life, ben 


to diſpoſe of 


dies, and leaves behind him a Son and a Daughter, the according to 


her Pleaſure, 


Wife marries again; then the Wife, by Leaſe, Releaſe — te 
and Fine levied Covenants to ſtand ſeiſed, to the Uſe of vas to ſome 


A one of the 
herſelf for Life, without Impeachment of Waſte, Re- Fei 
mainder to her Daughter by her firſt Huſband in Tail. Beviſor dies, 


leaves behind 
him a Son and Daughter, the Wife marries again; then the Wife by Leaſe and Releaſe, and Fine 


levied, Covenants to ſtand ſeiſed to the Uſe of herſelf for Life, without Impeachment of Waſte 3 


| Remainder to her Daughter by her firſt Huſband in Tail. Reſolved 1ſ f, that the Wife took by this 


Will an Eftate for Life; and 2dly, that the Power in this Caſe was well executed. 


The Queſtion was, Whether this Conveyance of the 
Lands were a good Execution of the Power, ſo that 
they ſhould go to the Daughter; or elſe, being bad, to 
the Heir at Law, viz. the Son. | 


The Court of Common Pleas gave Judgment for the 


Daughter. And now a Writ of Error being brought in- 
to B. R. it was argued by Mr. Lutwyche for the Plain- 


tiffs in Error, and by Peer Williams for the Defendant. 


Argument pro quer. in Error. 
The Points conſiderable in this Caſe are two, i ſt, 


What Eſtate the Wife takes by the Deviſe, whether an 
Eſtate for Life or in Fee. 2dly, Whether the Power 


be well executed. 
8 
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＋ Al As to the 1/t clear, that ſhe has but an Eſtate for 


24 Point. 


Life; for it is expreſly deviſed to her for Life. And 
tho' the Words following be to diſpoſe of according to 
her Will and Pleaſure, provided it be to any of her Chil- 
dren by the Teſtator, theſe Words give her but a naked 
Power and Authority and no Intereſt ; as was reſolved 
in the Caſe of Daniel and Uply, where the Deviſe was to 
the Wife to diſpoſe to which of the Children the pleas d. 
But the principal Caſe is here much ſtronger, for it is 
in expreſs Words deviſed to the Wife for Life, & quories 
in verbis nulla ambiguitas, Tc. 3 Leon. fol. 7 1. | 

As for the 24 Queſtion, Whether the Power was well 
executed ; it 1s true that there are Caſes, where the Con- 
veyance ſhall take Effect by Way of Covenant to ftand 
ſeiſed, when it can no other Way elſe whatever. So is 


| Croſſme and Scndamore's Caſe, and other Cafes there 


cited, as reported by Ventris; but there in 2 Ventris 3 18. 
1 Sid. 2 5. 1 Rolls 329. it is faid, that where there is a 


Tranſmutation of the Poſſeſſion, there the Eſtate ſhall 


never paſs by Way of Covenant to ſtand ſeiſed. 

This is a very improper Sort of Conveyance, for 
here the Eſtate is conveyed by Leaſe, Releaſe and Fine, 
Acts not proper for Tenant for Life. 

It is a Rule that a Power and Authority ought to be 
ſtrictly purſued, and in Co. Litt. there is this Difference 
taken, that if a Perſon authorized does leſs than his Au. 
thority warrants him, it is void; but if he exceeds it, it 
ſhall be good for as much as falls within the Power, and 
the reſt thall be but Surpluſage : Now here the Power is 
to give in Fee, but is executed only in Tail. By the Me- 
thod of the Conveyance, very plain that the Intention 
of the Wife was to paſs the Eſtate as Owner, and not 
by Virtue of the Power; and the rather becauſe the 
Wife is here poſſeſsd of an Eſtate, viz. an Eſtate for 
Life: Beſides, the Eſtate paſſes by the Fine, 

X 
Peer 
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Peer Williams argited for the Defendant, That by this 
Deviſe the Wife took an Eſtate in Fee. Had the De- 
viſe been only thus, to the Wife to diſpoſe of at Plea- 
ſure, it had been very plain that ſhe had had a Fee- 


Simple, according to 1 Inſt. 113.4. Dallington 58; then 


the Words after added, provided ſhe diſpoſe of it to 
ſome of the Teſtator's Children, make it a conditional 
F ec-Eimple, ſo reſolved in Daniel and Uply's Cale, 1 Jones 
137: but Being put in Mind that in this Caſe it was ex- 

| ty deviſed for Life, he gave up this Point. | 
But then admitting the Wife to have but an Eſtate 
for Life, he argued, 1/7, that the Woman's Marriage 


was no Suſpenſion of the Power; 2h, that the Power 


was ſufficiently tho' improperly executed. 


1/7, That the ſecond Marriage was no Sufpenion of 


the Power, he proved from the Caſe of Daniel and Upton, 
1 Roll. 3 29, where the Caſe is, A Man deviſes that his 


Wife {hall {ell his Land, Huſband dies, the Wife marries ; 


reſolved that the Wife might not only ſell the Land, but 
even ſell it to her ſecond Huſband, which is a much 
ſtronger Caſe than the preſent. 

2dly, That this was a good tho improper Execution 
of the Power. 

Judges are ſaid to be aſtuti to do Right; and there- 
fore this Power, inſtead of a ſtrict Interpretation, ought 
to have a large and extenſive one; ſo that any Writing 
whatever, that was but enough to ſignify the Intention 
of the Parties, where the Power is ſo general, and no 
particular Way of Execution is preſcribed, would have 
been enough; and if ſo, then certainly the Power is well 
executed. For a Deed of Leaſe and Releaſe was a ſuffi- 
cient Declaration of her Mind; and as for her Eſtate be- 
ing limited without Impeachment of Waſte, that ſhall be 
rejected as Surpluſage, which even in pleading non nocet. 

As for the Objection, That the Method of this Con- 
veyance ſeemed, as if the deſigned it as Owner of the 


Land; and the rather here, becauſe ſhe was ſeiſed of an 
K Eſtate 


Amor 
for Defen- 
dant. 


** 


— 
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Eſtate for life : He anſwered, that there is a Difference 


between a Perſon's having ſuch an Eſtate as will enable 


him to make ſuch a Conveyance, for there it ſhall ope- 
rate by Way of Gift as from an Owner; and where a 
Man has not ſuch an Eftate, as will enable him to make 


ſuch a Conveyance, for there the Deed ſhall operate by 


Way of Execution of the Power, and ſo is Sir Edward 
Cleer's Caſe ; and tho' there be no Recital of the Power, 
et if the Grant cannot work without the Power, it 
ſhall with it. But here the Deed of Leaſe and Releaſe 
recites the Power, which carries it in the higheſt Pre- 
{umption of the Intention of the Parties that it ſhould 
ſo operate, which makes it a much ſtronger Caſe. 
And then if it operates as an Appointment, the Eſtate 


ſhall not paſs from the Truſtee, but the Appointee ſhall 
be in from the Will. The grand Intention of the Par- 


ties is the paſſing of the Eſtate, and not the Hom or 
Manner in which this is done, whether by Virtue of the 
Power, or Deed of Leaſe and Releaſe, Wc. And the 
Court will be more ſolicitous to uphold the primary In- 
tention of the Parties, than that which is only a ſecon- 
dary one; without Doubt they will never adhere to the 


latter, to the Deſtruction of the former: And therefore, 


tho the Intention of the Parties were to paſs the Land 
by Leaſe, Releaſe and Fine, yet when it cannot paſs fo, 
it ſhall as an Execution of the Power; Quum quod ag, 
non valet ut ago, valeat quantum valere poteſt. 3 Leving 
372. 1 Jones 392. Stapleton's Caſe. 1 Ventris, King and 
Melling. Gier and Oſſiter, 1706. 5 

The laſt of theſe Caſes full in Point; and tho? it be 
but the Opinion of a ſingle Judge at an Aſſize, yet 
it being the Opinion of ſo great a Man as the late Lord 
Chief Juſtice Holt, it may be of ſome Weight. That 
Caſe was ſhortly thus, A Man by Will was made Te- 
nant for Life, with a Power to jointure or ſettle upon 


his Wife; and tho” the Conveyance was, there as here by 


Leaſe and Releaſe, yet that Judge was of Opinion, that 


it was a good Execution of the Power, Now in that 


2 | | 8 ſe, 
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Caſe, the ſame Objections might have been made as here, 
and with equal Force: For if it be ſaid here, that the 
Eſtate paſſes by Virtue of the Fine; it may be anſwer- 


ed, that if a Leafe and Releaſe ſhall operate, as an 


Execution of the Power, and {ignify no more than the 
Declaration of the Intention of the Parties, then wall 
the Appointee be in by Virtue of the Power in the Will, 
precedent to the Fine, and the Fine being ſubſequent 
will ſignify nothing. In 1 Ventris 368. Herring and Brown, 
it was reſolved, that where the Fine is precedent to the 
Deed, that there it is an Extinguiſhment of the Power ; 
but if it had been ſubſequent, as here it is, the Power 
would have been well executed, notwithſtanding the 
Fine; and in the Exchequer Chamber, reſolved to be 
good even tho' the Fine were precedent, 2 Leving 1 4. 
As for the Objection, That the Power is to diſpoſe in 
Fee, and executed only in Tail, nothing in itz more 
implies leſs. A Power to paſs an Eſtate in Fee, is moſt 
certainly ſufficient for paſſing an Eſtate Tail. © 


Judge Powell. The main Queſtion of the Caſe is, 
Whether the Power be well executed ? A Feoftment to 
a Man's own Son, ſhall operate as a Covenant to ſtand 
ſeiſed, rather than the Intention of the Parties ſhould 
be fruſtrated. Sir Edward Cleer's Caſe is expreſs, that 
where it can paſs no other Way than by Virtue of the 
Power, it ſhall paſs that Way, tho' the Intention of the 
Parties were, that it ſhould paſs another. And as for 
her own Eſtate being limited without Impeachment of 
Waſte, as to the Impeachment of Waſte it ſhall be void, 
becauſe it exceeds the Power: The Intention of the Par- 
ties plain. SEES 2 

Of Opinion pro Defendant. 


Parker Chief Juſtice, In Sir Edward Cleer's Caſe it was 
reſolved, That where, according to the Way the Parties 
intended, the Conveyance would have no Effect at all, 
that there it ſhould paſs another Way : But where, 


ſhould 
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dortice., 


d the Eſtate pals the Way the Parties intended, the 
Conveyance would have ſome Effect, tho' not all that 


was intended by the Parties, there it ſhould paſs no 


other Way than the Parties deſigned. But this Point 


ſince has been carried much farther, as that, where it 
would have ſome Effect, but not all intended by the 
Parties; that there, to the End the main Deſign of the 


Parties may be obſerved, the Eſtate ſhall paſs in another 


Way than the Parties intended. For Example, Suppoſe | 


a Woman ſeiſed of an Eſtate for Life, with a Power to 
make a Leaſe for three Lives, or 2 1 Years, ſhe marries, 


and then ſhe and her Huſband join in making the Leaſe, 
and Huſband and Wife both die before the Leaſe is ex- 


pired; here tho the Huſband in Right of his Wife, and 
ſhe in her own, are poſleſsd of an Eſtate for Lite, and 
therefore can as Owners make a Leaſe, and there ap- 

ears no Intention of the Parties (imagining perhaps 


that they ſhould have outlived the Leaſe) that this Leaſe 
ſhould be made by Virtue of the Power; yet becauſe 


the Leaſe, ſuppoſing it made by them as Owners, can- 
not have all the Effect the Parties intended, for {ome it 
would have (it would be a good Leaſe during the Lives 


of the Husband and Wife) yet becauſe it cannot have 


all, it ſhall be eſteem'd made by Virtue of the Power. 


But in the preſent Caſe the Conveyance, as intended by 
the Parties, would be wholly void. 5 1 


Of Opinion pro Defendant, and that the Judgment 


in C. B. muſt be affirmed. 


Louviere and Laubray. B. R. 


T Ni Prius in the Court of Queen's Bench, Lon- 
don, the Caſe happened to be this. Louviere uſed 

to furniſh Laubray with great Quantities of Stockings; 
Lowviere draws a Bill upon Laubray, payable to ſuch a 


one; Laubray accepts the Bill, but ſome Time after pro- 


teſts it. Upon this the Bill is indorſed to Louviere the 
Drawer, who brings an Action as Indorſee. 
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The Queſtion was, Whether the Drawer of « Bill 


could maintain an Action a8 Indorlce ? 


Parker Chicf juſtice of Ohe that upon Evidence 
given to the Court, that there were Effects of Lowviere 
in the Hands of Laubray, enough to anſwer the Bill ; 
and that conſequently the Acceptance of the Bill, was 
not upon the Honour of the Drawer, the Action was 


well brought. For when a Merchant draws a Bill upon 
bis Correſpondent, who accepts it, this is Payment; for 


it makes him Debtor to another Perſon, who may bring 
his Action. This therefore is ſuch a Payment as may be 
ſet off upon a former Account, and pleaded in Bar of 


ſuch an Action: But if there were no Effects, then the 
Action would not lie; for it would have been an Accep- 
tance upon Honour only, and the Money wou'd be re- 


covered only to be recovered again. 


Ofwvay and Briſtow. B. =. 


N. B. Intereſt ruled to be pang from, the Time of the 
Proteſt, 


* * . 


N Action of Treſpaſs for taking Cows in the Plain- Treſyats 


| tiffs Cloſe. Defendant pleads in Bar, That they 
were Damage Feaſant in Clauſu ſuo. Plaintiff demurs, be- 


cauſe he ſet forth no Title to the Cloſe. 


Reſolved that it was well without it; for a poſſeſſory 


Right is ſufficient to maintain an Adtion of Treſpaſs. 


And this Difference was taken, that where the Defendant 
juſtifies to a Place ſpecially laid down in the Declaration, 
there a Title muſt be ſhown ; but where no Place is fpe- 

cially laid down, as here chere is none, there he need 


not. 


Debt upon 


Note. 


. DF. 
Termino S. Mich. 


10 Ann, 


In Banco REOIS. 


Rumball and Ball. 


CTION of Debt upon a Note to this Effect; I. 
acknowledge myſelf indebted to ſuch a one ſo 
much, which I promiſe to pay upon Demand. Moved 
in Arreſt of Judgment, that tho' upon a Note acknow- 
ledging a Debt it was not neceſſary to alledge a De- 
mand; yet where it is Part of the Agreement, there a 
Demand is neceſſary. e 


But the Court were of another Opinion, for it is a 
Debt in preſenti ; and the Words promiſe to pay, import 
no more, than that I am ready to pay the Money at 
any Time, and ſhall not reftrain or qualify the other 
Words; this being no Debt ariſing upon the Performance 
of a certain Condition, but a Debt plainly precedent 
to the Demand. Beſides ſuppoſing the Demand neceſ- 
ſary, Action itſelf perhaps is a Demand. | 

2 | 


Shorer 


** 


ht n ” —_ * at. Mn et. 
ttt. th 


"Ter erm. Mich. 10 0 Ann. In Canc. 29 


2 * 1 POP IE IR » 8 — 


Shas de and SHorer. In Canc 


MAN marries a Wife worth 7001. and binds Zlartiage 4 
- himſelf by Marriage Articles, to inveſt 1400L in * 
Land to ſuch and ſuch Uſes, viz. to himſelf for Life, be laid out in 
? Land, this 
| Remainder to the Heirs of their Bodies begotten, the ro: done, 
Remainder to his right Heirs. The Huſband dies, the Nigther 
Marriage Articles unperformed, and by his Wall deviſes ſince ought 
a Houle value 251. per Annum to the Wife, and go J. cone,irthould | 
a Year to his Nephews, having no Children; then comes of —. 
the Clauſe in his Will, and all my other Lands in York, 3 ww 


or any other Part of Great Britain, 1 1 to my Ne- paſs by Will 
under the 


5 hews. RR Word Land. 
| | Held per Lord 
| Keeper Harcourt that it ſhould. 


The Queſtion was, Whether the 1400. tho? not ac- 
_ inveſted in Land, ſhould notwithſtanding in E- 
quity be deem'd Land, ſo as to paſs by the Word Land 
in the Will, ſaving to the Wife her Intereſt for Life; 
or, Whether it ſhould go with the Perſonal Eſtate? 

The Wife being 2 contended, that it ſhould 
be looked upon as Perſonal Eſtate, becauſe then ſhe 
ſhould come in for a Share in the Surplus, uncxhauſted 
by Debts or Legacies. 

The Court did nothing in the Affair, but 0 a 
| Reference to the Maſter to ſtate the Matters of Fact. 


But Lord Keeper Harcourt declared it to be his preſent 
Opinion, that where there is ſuch a Marriage-Agree- 
ment for ſo much Money to be laid out in Land, that 
the Money, in Caſe the Huſband died the Agreement 
unperformed, ſhould in Equity be efteem'd Land, and 
may be deviſed as ſuch, ſubject in the firſt Place, to the 
Uſes declared in the Marriage-Settlement. 
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1 1 HERE was this Queſtion raiſed concerning un- 
all derſtanding a Rule of Court: The Rule was, it 
W a Cauſe was not at all proſecuted in four Terms, nei- 
1 ther Party could revive Proceſs, without giving the 
it other a Term's Notice: Now whether Notice at any 
1 Time within the Term, as e. g. the laſt Day of the 
| Term would ſatisfy the Rule; or whether the Rule does 
"' not require a whole Term's Notice? | 
1 The Court, upon Time taken to conſult the reſt if 
the Judges, that all the Courts might be uniform in 
their Practice, deliver'd their Opinion, that by a Term's 
Notice was meant, that a whole Term ſhould intervene 
between Notice and Trial, that ſo either of the Parties 
may have Time and Opportunity to apply to this Court. 
In the Courts of C. B. and Exchequer, where they had 
the ſame Rule 3 in ſo many Words, it was {o underſtood. 


Lord Say and Seal's Cal. | 2 
PON a Trial at Bar in B. R. in an . I 

brought by the Heirs at Law, againft the Lord 4 
Say and Seal, who claim'd as Heir in Tail, The ſingle 1 


Queſtion was, Whether or no a common Recovery, that 
was ſuffer d in order to dock the Intail, was good or not ? 
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The ObjeQion to the Recovery was, that there \ was 
no Tenant to the Precipe. 
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To prove the Recovery good, a Deed bearing Date 
23 Of. 1701, directing the Uſes of the Recovery, and 
the Fine, viz, the Chirograph of the Fine, and Come 

mon Recovery were produced. | E 


Evidence, The Counſel for the Lord Say and Seal, deſired to x | 


call one Knight an Attorney at 28 to prove, that tho 
2 | the 
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the Deed was dated Oct. 23. it was not executed until 


five Months after, viz, in March. N. B. The Attorney 
was the Perſon intruſted in ſuftering the Common Re- 
covery. 1 

The Counſel for the Heirs at Law, oppos d the ſwear- 


ing the Attorney: Becauſe as an Attorney has a Privi- 
lege, not to be examined as to the Secrets of his Client's 


Cauſe, ſo the Attorney's Privilege was likewiſe, the 


Client's Privilege; for the Client intruſts an Attorney 


with the Secrets of his Cauſe, upon Confidence not only 
that he will not, but alſo that tho' he would, yet he 
ſhould not be admitted by the Law to betray his Client, 


and for this Holbeches Cale was relied upon. Beſides, it 


was ſaid that his Evidence would tend to accuſe Him- 


ſelf, either of Ignorance, Negligence, or ſomething 


worſe; and in Moore's Reports, antedating Deeds Felony. 


The Court were of Opinion, that Holbeche's Cale was 


good Law ; and that an Attorney's Privilege, was the 


Privilege of his Client; and that an Attorney, tho' he 


would, yet ſhould not be allowed to diſcover the Secrets 
of his Client. But notwithſtanding this, they thought 
Knight's Evidence was to be received; for that a Thing 


of {uch a Nature as the Time of executing a Deed, 


could not be call'd the Secret of his Client, that it was 
a Thing he might come to the Knowledge of without 


his Client's acquainting him, and was of that Nature 
that an Attorney concerned, or any Body elſe might in- 


form the Court of. 


Knight being call'd in, ſwore, that it being fear d the 


Common Recovery would be good for nothing, becauſe 
it was. doubted whether there was a good Tenant to the 
Precipe, at the Time of the Connnon Recovery fuffer d; 


it was agreed upon as the beſt Expedient, that there 


thould be a Fine as of Sancti Michaelis levied to make a 
Tenant to the Precipe, which was fire Months before 


M 1 the 
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Chirograph 


_ of a Fine. 


Evidence. 


the "BR was actual, y levied ; and that there ſhould be a 
I eed, which ſhould declare the Uſes of the Fine and 


Recovery, and recite the Fine to be of Sancti Michaelis; 


and that the Deed was executed when the Fine was 
taken, via. in March. 


Then the Ghirograph of the Fine was produced, 
cording to which the Fine was levied as of eds 
Term; and if ſo, without Controverſy, there was a Te- 
nant to the Pragipe, and fo all was well, 


The Counſel for Lord Say confeſod, that the Chiro- 
graph of a Fine was prima facie good Evidence; ; that it 
was an Evidence of ſo high a Nature, as that no Parcel 
Evidence ſhould be allowed to falſify it: But they ſaid 
it might by Matter of Record. To clear the Way, they 
mentioned the Clauſe in the Stat. of 5 Hen. IV. that or- 
ders the Enrolment of Fines, and he of 23 Elix. cap. 3. 
which directs, that the Date of the Concord, ſhould 
4 certified by the Judge, before whom the Fine was 
evied. 


Then they ſaid that the Concord of the Fine was cer- 


: tified by Lord Chief Juſtice Trevor, to be taken upon 


the 24 of March; and this Evidence being an Evidence 
of Record, * offer d to falſify the Chirograph. 


But to this it was objected, that the Chirograph of 

a Fine was a Record of 10 high a Nature, that unleſs 
it be void, and not only voidable, it cannot be va- 
cated by any Evidence whatſoever, but Writ of Error 
only. And that it was not a Nullity and void, they 
cited 2 Ventris 47. and Hobart 330; where A. and his 
Wite acknowledged the Note of a Fine the 25th of 
March, before Commiſſioners, by dedimus poteſtatem 3 
the Wife died the 27th of the ſame Month, the 28th 
Compoſition was made in the Alienation Office, upon a 
Writ of Covenant, returnable in Hillary Term before, 
and the King's Silver was entred as of the ſame Hillary 
2 ; Term. 


Term. "his Fine upon Debate reſolved to be 900d. Dyer 
202, Carrils Caſe. Dyer 89. b. Cro. Elix 275; where 
it appear d by the Record, that che Caption of che Co- 
nuzance of the Fine was the 27th of March, and the 
Writ of Covenant and dedimus poteſtatem, were dated 
the gth of April; and it was now, in a Writ of Error 
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taken without any Warrant, and that by 23 Elix the 
Caption was always to be certified But the Court over- 


may, at the Choice of the Parties, be a Fine of either the 


rence, as that in the one Caſe the Fine ſhould be good, 
in the other not only voidable but void and null, de- 
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to reverſe the Fine, objected, that the Conuzance was 


ruled this Exception, and would not hear it argued ; be- 
cauſe, it would ſhake ſeveral Fines, c. And it is a 
common Practice, that a Fine levied in the Vacation, 


Yrecedent or ſubſequent Terms, which differs from the 
Caſe at Bar only in this, that here there is an interven- 
ing Term; and whether this will occaſion ſuch a Diffe- 


pends upon the Practice of the Court of Common Pleas, 
where this Matter ſhould properly have been canvaſs'd. 
Tho” a Fine preſuppoſes a Writ of Covenant, yet the 
common Practice is now to levy them without. Clerk 
and Ward was a Caſe, and the only Caſe where a Fine was 
attempted to be deſtroy'd by Evidence, and this was in a 
Court of Equity, viz, the Chancery, and yet there it was 
not ſuffered ; and this Opinion was confirm'd upon Error 
in the Houſe of Lords. As for the Stat. of Eliz. it only 
extends to Fines taken by Dedimus, and only to regulate 
not annul Fines, - as the Clauſe of any Attornment, &c. 
Sect. 5. ſhews, for Exceptio probat regulam in rebus non Maxim of 


 exceptis. Statute de donis ſays, ſuch Fines ſhall be ipſo 


jure null; yet this has been interpreted voidable only: 
And a Diſcontinuance Outlawry is ſaid by an Act of 
Parliament to be iþſo facto void, and yet it has been held 


voidable only by Writ of Error; and if this Conſtruction 
prevails in an Outlawry penal in its Nature, a fortiori, 


it ought in Things ſo much favour'd as Fines. 


Counſel 


3 


— 


Statute of 
23 Elia. 


Term, Mich. 10 Ann. B. R. 


Counſel for the Lord Say contended the Fine to be 
void, by 23 Eliz. for if it be interpreted, to make 


| Fines voidable only, it will help none but thoſe that 


are intitled to a Writ of Error, and not Remainder Men, 
who are not ſo; ſo that according to this Conſtruction, 
the Act will relieve but half of thoſe it was deſigned 
to relieve. > | 


Peer Williams of Counſel for the Plaintiffs, the Heirs 
at Law, replied to this, that there might be found ſome 
Caſes in Law, where the Party grieved was without Re- 
medy ; and inftanced in the Gal: of Bail, who, tho' as 
much grieved by an erroneous Judgment as the Princi- 


| pal himfelf, can yet bring no Writ of Error to reverſe it. 


daurt. Very harſh Doctrine to be laid down in a 
Court of juſtice, that there may be a Wrong without 


a Remedy! Eſpecially when the preſent Caſe requires no 


ſuch Argument; for if the Lord Say ſhould be wronged 
by our Refuſal of this Evidence, he has yet a very proper 


and eafy Remedy, viz. to apply to the Court of Com- 
mon Pleas to vacate the Fine; if in Truth it be voidable. 


It is agreed, by both Sides, that it is common Practice 


for a Fine levied in Vacation Time, to be at the Elec- 


tion of the Parties, a Fine either of the precedent or fub- 
ſequent Terms, which yet according to this Doctrine 
muft be a meer Nullity. Whether the intervening of 


a Term can make fuch a Difference, as that in the one 


Caſe the Fine ſhall be good, in the other utterly void, 
cannot be diſcover'd from the Reaſon of the Thing, 
but muſt depend mtirely upon the Practice of the Court 
of Common Pleas ; a plain Argument that that is the 
proper Court to relieve, every Court being Judge of its 


own Rules. In the Cafe of Clerk and Ward, ſuch Kind of 


Evidence, was refus d even by a Court of Equity, wiz, 
the Chancery; and this Judgment was confirmed on a 
Writ of Error in the Houſe of Lords. TE 
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As for the Acts of Parliament mention d, it ſeems un- 
mee to put ſuch a Conſtruction upon them, as 
that more Exceptions ſhould make Fines null, fince thoſe 


| Statutes, which were deſigned to protect and ſupport 


them, than before. 
Beſides, theſe Statutes extend only to Fines taken by 


Dedimus ; and tho' now moſt Fines are in Fact taken 


ſo, yet they are recorded as taken in Court, and this to 
prevent Queſtions about Captions. _ 

This Caſe not to be diſtinguiſhed, in the Reaſon of the 
Thing, from the Cale of a Warrant of Attorney to con- 


feſs Judgment, and before Judgment confeſs d Party 


dies, and Judgment is confels'd after his Death; where 
the Judgment can be avoided by Error only. While a 


Fine remains a Record, intire Credit muſt be given 


8 
Beſides, this Evidence if allowed mill not be conclu- 


ſive; for it will not follow that if there be a Caption 
returned ſuch a Day, there was no other taken before; 


for there may be twenty Captions, there may perhaps 
be another Fine really had. | 


If a Caption and Covenant were of the Eſſence of a 
Fine, they ought to be given in Evidence to prove a 


Fine, but this is never done. 


Common Recoveries, tho' no Tenant to the Precipe, 


good by Way of Eſtoppel, againſt the Party that ſuffer'd 


it; tho' not againſt Remainder Men een Tc. 


After this there was a Deed of Bargain and Sale in- 
roll'd producd, which would have made a good Tenant 


to the Præcipe, had the Opinion of the Court been againſt 


the Plaintiffs, as it was for them. 


But to this Deed this Objection was made, that it 
was a tripartite Deed, and ran to this Effect; This In- 
denture made the Day o between of 


the one Part and of the ſecond Part, and 
of the third Part, witneſſeth, That for and in Confideration 
N 


of 


— 


Term. Mich. 10 Ann. B. K. 
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The Grantor 
omitted in a 
Deed. 


of the Sum of 5's. to him in Hand paid, hath given and 
granted, c. 1 00 
Now here they ſaid the Perſon granting is wanting, 
Hath granted, without ſaying who hath granted, and con- 
ſequently this Deed paſles nothing, and can therefore 
make no Tenant to the Precipe. 8 12 
By Way of inforcing this Objec 8 
that to make a good Deed proper Words are requiſite; 
there muſt be a Grantor and Grantee, and it is not for 
a Court of Law to ſpell out the Intention of the 


If the Failure had been of a Grantee as it 


Chon, it was ſaid, 


Parties. 
was of a Grantor, for Example thus, In Confederation 
of ys. paid by A. that therefore the Lord Say did grant, 


without ſaying to whom, nothing moſt certainly would 
where yet the Preſumption would have 
been full as ſtrong. Haſlewood's Cale 2 Ventris much 
relied upon. . 5 

If the Conſtruction of a Deed is always to be go- 


have pals'd, 


vern'd by the Intention of the Parties, a Grant of Land 
to a Man for ever, would convey a Fee; and a Grant 
to a Man an 
Will. 


d his Iſſue, an Eftate-tail, as well as in a 


To this it was replied by the Counſel for the plain; 
tifts, That it was not a Thing to be doubted, but there 


muſt be a Grantor and Grantee; but the Queſtion was, 


Whether tho' this Deed be not as exact in Form as it 


might have been, yet a Grantor may not with Certaint 

enough be collected from the whole Deed. As to the 
Cafe 2 Ventris 196. Ventris was againſt the Judgment; 
befides, that was a Cafe upon Pleading, where Forms are 
more ſtrictly required and adhered to than in Deeds; 
and in 2 Ventris 141. there is a Caſe clear contrary. In 
Beniger and Forgaſſa's Cale in Piomden's Commentaries, 
there is a Collection of Caſes where Names ſhall be ſup- 


Maxim of 
Law. 


plied. And it is a Maxim of Law that a Deed ſhall 
never be conſtrued void, if it can by any Means be made 


good ; and what the Intent of 


this Deed was, and that 


according 


* 


Doubt is to whom the hath refers. 


Term. Mich. 10 Ann. B. K. 
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according to that the Lord Say was Grantor, was proved 
beyond Diſpute from ſeveral Parts of the Deed. 3 Le- 
vinx 21. a Man was bound in an Obligation not ſaid to 
whom, yet this was ſupplied by the Intention. 1 Lutw. 
234. was a Caſe even in Pleading. 

The Law will, as much as it can, aſſiſt the Frailties 


and Infirmities of Men in their Employments, who in 


drawing long Deeds may eaſily make a Slip. The Caſe 
at Bar is the Caſe of a Bargain and Sale, where the 
Conſideration of Money carries ſo violent an Intend- 
ment, that a Grant to a Man upon a valuable Conſide- 
ration without ſaying, for his Heirs, ſhall yet give him 


a Fee, which is much ſtronger than the Caſe at Bar; be- 


cauſe there without ſuch a Conſtruction, there would 
have been a quid pro quo, an Eſtate for Life, and the 
Grant would not be altogether void, as here it wonld. 


Court of Opinion, The Deed was good. Had this been 


a tripartite Deed, without this Slip, there had been no 
Doubt at all in the Caſe: But the Deed is tripartite, 


and hath in the ſingular Number, and therefore all the 


Deeds are to be interpreted, as much as poſſibly, accor- 


ding to the Intention of the Parties. The Caſe in 2 Ven- 
tris 196. was a Caſe upon Pleading, where greater 


Strictneſs is required; and therefore does not come up 
to the Caſe in Point. The Caſe in 2 Ventris 141. does. 


Many are the Inſtances where the Penalties of Bonds are Salt. 462. 


4 | . Sal. 74. 
put into very ſtrange and even falſe Latin, and yet held 7 364 C/. 


good. The Caſe in Queſtion is the Caſe of a Bargain 
and Sale, and therefore to be interpreted more favoura- 
bly than a Deed. By the Common Law nothing pafs d 
by Deed of Bargain and Sale but the Uſe, and Remedy 
was only in Chancery; but now Statute Law has paſs'd 
the Eſtate to the Uſe. The Intention of the Deed is 


plain, if this Deed does not make Lord Say Grantor, as 
to him it wou'd have no Effect at all, who yet feal'd 
it, According to the common Rules of Indenture, the 


Words 


in Law and 


Equity 342. 


Words of the Deed are the Words of all the Parties, but 
Lord Say is a Party, therefore he has granted. 


I 
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The Truth of the Matter was, that it being fear'd 
this Slip in the Deed would be fatal to the Recovery, 
this other Contrivance of the Fine was judged to be 
the beſt Way of ſupporting it. Tho” the Opinion of the 
Court was clear and plain for the Plaintifts, in both 3 
Points; yet the Lord Say and Seal pray'd a Bill of Ex- 4 
ceptions. 
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Motion for Mandamus to Sir Gilbert 
| Heathcote, Lord Mayor of London. 
B. R. 355 


13 HE Court of Queen's Bench was moved for a Man- = 
O udd- 8 : ' ; 
amici. damus, to be directed to Sir Gilbert Heathcote, late 


Lord Mayor of the City of London, to return ſuch and 
ſuch Perſons, by Name, to the Court of Aldermen as 
the Perſons choſen by the Wardmote of Broad. ſtreet; ; 
or to ſhew Cauſe why he would not. Now Sir Gilbert 3 
had in Fact made a Return, but a Return of different 
Perſons, (as to three of them) than what (the Counſel 
moving ſaid) appear'd upon the Scrutiny to have been 
really choſen. Rs 
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Arguments for the Mandamus. 

It was ſaid that they were before a Court, that had a 
Juriſdiction over all Inferior Magiſtrates whatſoever, to 

compel them to do their Duty. That as it would with- 

out Doubt be proper to apply to this Court, ſhould a 

Lord Mayor refuſe to hold a Court of Aldermen, or 

refuſe to make any Return; ſo it was no leſs proper in 

the preſent Caſe, where he makes a falſe one. . 

If it he objected that the proper Remedy lies in the 

Court of Aldermen, the Anſwer is, that the Lord 

Maxin of Mayor preſides over that Court, & nemo debet eſſe 
2 judex 


2 
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jude x in propria cauſa; and tho it may here be ſaid, that Law. 
the Lord Mayor, who made the Return, is out of his 
Office, yet this in general muſt be precarious and uncer- 

tain; it might have been otherwiſe, and a legal Remedy 
ought to be certain in all Events. If the Court of Al- 
dermen are the final Electors, and have alſo a Power of 

allowing or diſallowing Returns, they will have an abſo- 

I lute Power of chooſing whom they pleaſe ; whereas ac- 

RJ cording to the ancient Cuſtom and Practice, they are 

4 only to chooſe one of the Perſons returned to them. It 
is true the Court of Aldermen have rejected Returns, 
upon the Account of the Inſufficiency of the Perſons re- 
turned; or where the Return has either fallen ſhort, or 

exceeded the juſt Number, as when five or three have 

4 been returned; but not becauſe of its being a falſe Re- 

4 turn. But ſuppoſing the Court of Aldermen have a Ju- 
riſdiction, why may not this Court have a concurrent 
one? It was confeſs'd, that this was an unprecedented 
Mandamus, that was deſired: But then (it was ſaid) 
the Reaſon was, becauſe no Lord Mayor before, had 
ever made ſo bold an Attempt upon the Liberties and 
Privileges of the City; and as there was no Precedent 
for the Mandamus defired, ſo there was no Inſtance to be 
found, in which ſuch a Mandamus had been denied. 

Then ſeveral Caſes were quoted, where the Court (tho 
doubtful whether a Mandamns lay) had yet granted a 
Mandamus, in order to conſider further upon the Re- 
turn. 1 Levinx 121. Duke of Ormond's Caſe. Dr. Blithe's 

Caſe. And if the Court will act ſo in Caſes, compara- 
tively ſpeaking, of a private Nature; much more will 

FI they do ſo in Offices of a publick Nature, as that of an 

7 Alderman of the City of London. 
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Arguments againſt the Mandamus. | 
Firſt, It was ſaid, that the Cuſtom, generally, was for the 
Perſon injured to pray for a Mandamus, and the Words 


[3 of the Writ are ad damnum of thoſe that are choſen , 


50 
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Cuſtom of 
London, 


Court of Al- 


whereas i in this Caſe, the Counſel moving for the Man- 


damus, are Counſel for the City. 

Ten, it was inſiſted upon, that there was no Der 
ſion for this Mandamus ; ; for that the Lord Mayor was 
only a Miniſterial Officer, and the Court of Aldermen 


were not concluded by this his Return. 


By the Cuſtom of the City, founded upon the By-Law | 


of Hen. IV. they are to chooſe one of the Perſons choſen, 
not one of thoſe returned. 


To prove the Authority and Power of the Court of 


Pouer erer Aldermen over Returns, the following Inſtances were 


Power rer 
Returns. 


produced. 2 Nov. 1696, Sir John Moor was returned 
two ſeveral Times to the Court of Aldermen, and as 


often rejected; and the Court of Aldermen proceeded 
to a new Election themſelves, without any more Returns. 


13 July 1699, they ordered a new Return to be made 
for divers Reaſons only, not ſaying what. 30 Jan. 1694, 
a new Return was commanded for diſorderly Proceedings. 

In the Caſe of Queen- Hithe, the Record ſays ideo con- 
federatum eſt per Curiam, that this Return be rejected; 


and when five or three have been returned, the Court 


of Aldermen have rejected them. If now, ſuch an over- 
ruling Power has been exerciſed over Returns, by the 
Court of Aldermen; this Court will not, certainly, in- 
terpoſe, and deprive the Court of Aldermen of their 


Right in this Matter. 
The common Reaſon, why Mandamus's concerning 


Fellows of Colleges have been refuſed, wiz, becauſe their 


proper Remedy was, to apply to the Vilreor, wall hold in 
this Caſe, 


But ſuppoſing the Return did conclude the Court of 


Aldermen ; yet the Court will never grant a Mandamus 


in this Caſe, becauſe four are already returned. Should 


the Court direct a Mandamus for four more to be re- 
turned, ſuch a Command, wou'd make the Lord Mayor, 
fubject to Actions upon the Caſe, for falſe Returns ; for 
one Return muſt neceſſarily falfify the other, it being 


impoſſible that both can be fon ts 
2 Suppole 
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Suppoſe Sir G, H. in Obedience to ſuch a Mandamus, 
returns another four, the Conſequence is, the Court of 
| Aldermen will have two Returns before them; and either 
they have a Right to examine which was the true Re- 
turn, or they have not; if they have not, they can do 
nothing; if they have, then they may now examine into 
this preſent Return, and reject it if they ſee Cauſe. 


Acceptance neceſſary to a Return, and this Return be- 


ing already compleat by Acceptance of the Court of Al- 
men, another cannot now be made. 


Judge Eyre propos'd, an Objection, to this Mandamus, 
for the Conſideration of the Counſel. 

The Objection was, That no Inſtance could be pro- 
duced, where Obedience to a Mandamus, ſhall expoſe a 
Man to any Trouble or Inconvenience. Whereas in this 
Caſe, if Sir G. H. obeys the Mandamus, he will be liable 


to an Action for a falſe Return to the Court of Alder- 


men: But if he returns, That the Perſons already re- 
turn d, are thoſe that were truly choſen, he will be lia- 
ble to an Action, for a falſe Return to the Mandamus, 
and afterwards to an Action for a falſe Return to the 


Court of Aldermen ; for the one Action and Verdict 


cannot be given in Evidence in the other Aion. 


Reply by Counſel for the Mandamus. | 
As for that Objection againſt the Mandamus, that the 
Court of Aldermen had a Power over the Return, and 
that therefore this Court ought not to interpoſe, any 
more than they will in the Caſe of a Fellow of a Col- 
lege, where there is a Viſitor; They ſaid the Difference 
taken in the famous Caſe of Dr. Perry, Biſhop of Exeter, 
which paſs'd the Houſe of Lords, would anſwer that 
Objection; viz. that as to ſuch-Corporations, as were 
erected for private Ends only, the Court would leave 
theſe to Viſitors and not interpoſe, as in the Caſe of 
Colleges, Sc. contra as to Corporations founded upon 
publick Accounts, as for the Government of great Cities, 

Tc. 


rr 
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2 Te. "adi in the Cale at Bar, the Metropolis of the whole 
| Kingdom was concern'd. 


They ſaid it was very mm chat the Court of 
Aldermen, ſhould have an abſolute Power over Returns, 
and be final Electors too; for then, in Effect, they have 


the intire Election in themſelves, and the Libertzes of © 


City are precarious, depending upon the Pleaſure of the 


Court of Aldermen, 


As for the Inſtances produced, 3 the Power of 


the Court of Aldermen over Returns; five of them 


only were inſiſted upon, and in ſome of them, the 
Returns carry'd along with them evident Marks of Er- 


ror, as where three or five were returned. The reſt 


were Inſtances of ſuch Nature, as would make one ſorry, 
that ſuch a Power ſhould be placed in ſuch a Court, if 
ſo it is, as where they rejected a Return for divers 
Reaſons, and another for diſorderly Proceedings. 

To the Objection, That the Power of the Lord Mayor 


was alrcady „ and the Return made; it was an- 
ſwered, that the Force of this Objection only amounted 


to this, that an Officer becauſe he has done Wrong muſt 
not do Right: That the firſt Return if wrong was a 
Nullity, and no Return at all: That this would be an 
Objection againſt all Mandamus's; and that by this Rule 
an Archdeacon might return to a Mandamus, that he 
nn fuch-a one, that his Power was executed, 
and therefore he could not obey the Mandamus. 
 ?Fo the Objection, That this Mandamus would b 
Sir G. H. to Actions, whether he obey'd it or made a Re- 
turn to it, in which it differ'd from all other Mandamus's ; 
It was anſwered, that if he obey'd the Mandamus, as he 
ought if he has already done wrong, that it was his 
doing wrong and not his Obedience to the Mandamus 
that expos'd him to Actions: That, if he had done right, 
in Caſe of Diſobedience to the Mandamus, no Action 
could be ſucceſsfully brought againſt him ; for that, in 
theſe commandatory Writs, there 1 18 always an Alterna- 
2-4. 3 tive; 


2. 
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other, and this Writ now in Debate, vel cauſam nobis 


| fienifices; in all which Caſes, the firſt Part of the Writ, is 


only to be obey'd if true. Some ſpecial Caſes there are, 
wherein Officers may be liable to Actions, meerly for 
executing the Proceſs of the Law ; but in no Caſe, can 


an An be carried on ſucceſefully, in Caſe he has be- 


haved impartially. For Example, upon a Fieri facias di- 
refed to a Sheriff, put the Caſe there are Goods, in 
which (as it often happens) others claim a Property; in 


this Caſe whether he returns Fieri feci, or nulla bona, 
(and one he muſt) he will be liable to an Action. But 


if it ſhall appear that he has acted fairly and indiffe- 
rently, the Law ſhall ſecure him whatever Return he 
makes, and whether his Return be true or falſe. 

Bonds taken by a Sheriff to 5 him, in ſuch 


a Caſe, have been held good. 


As to that Part of 45 Objection, that this diſtin- 
guiſhes this Caſe from all other Mandamus's ; they ſup- 
pos'd the Law to be otherwiſe, and that ſhould an 


Archdeacon, in Obedience to a Mandamus, {wear in a 


wrong Perſon, he would be liable to an Action. 
1 Rolls 108 was cited, where it was ſaid, that an Ac- 


tion lay againſt an Archdeacon for not inducting a Clerk. 


Inftances were urged, wherein Court tho' doubtful 
granted Mandamus's ; and it was ſaid that they were bet- 
ter {poken to, and with more Certainty upon the Returg. 

Mandamus's founded upon Magna Charta, cap. 29. 


The laſt Day of the Term, the Court, viz, the three 


udges then preſent, delivered their Opinions ſeriatim to 


the following Effet. 


judge Eyre. 

The Queſtion is, Whether ah Court ought t to grant 
the Mandamus defired > The Def ign in aſking it, is {aid 
to be, not ſo much tor the Sake of deciding the preſent 

P Controverſy, 
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of a Ward have, to be repreſented by one of the four 
truly choſen by them, in the Court of Aldermen. It 
is agreed, that the Wardmote are to chooſe four and re- 
turn them to the Court of Aldermen; and that the 
Court af Aldermen are to be the final Electors, for they 

are to chooſe one of the four. It is agreed, the Court 


of Aldermen have quaſh'd Returns; ſometimes for the 


Number and Inſufficienęy of the Perſons return d, ſome- 


times for Irregulaxities in the Choice. It muſt kite 
be agreed, that this Court has a general Juriſdiction in 
this Matter, and is to take Care, that publick Offices be 
diſcharged by Perſons, that are duly elected; and that 
Mandawuss have been the Way, whereby this Power has 
been generally executed. I agree therefore, that unleſs 


ſome Mandamus, I lay ſome Mandamys will lie in this 


Caſe, there is no Remedy ; for as for Actions upon the 
Cafe for falſe Returns, they lie only in Damages, but 


can never reſtore the Perſons. wronged, to the Poſſeſſion 


of theix Right. 

It ought to be the Caneern of a Court of Juſtice to 
take Care, that whilſt they are granting a Remedy to 
one, they do not at the ſame Time expoſe others to 
great Inconveniencies; and likewiſe, that the Remedy 
be ſuch, as may prove effectual. = 

| Bag's Caſe in 11 Co. Rep. And the laſt Maudamus Act, 
do not concern the preſent Queſtion; for the former 


treats of Mandamus's in general, and the latter only 


ſpeeds the Proceedings upon Mandamus s, but does not 
give any new Mandamus. 

It is conſeſs d of all Hands, do the Mandat deſired 
is without a Precedent; all Mandamus's being either to re- 
ſtore Perſons turn d out, or to admit thoſe refuſed. I ſay 
not this, by Way of Objection, againſt the Mandamus ; 
but only to ſhew, that the Reaſon of other Caſes, muſt be 
our Guide, Cafes quoted have been of Mandamus's to 
Archdeacons to {wear in Chuxch-wardens, or to Corpo- 
rations to admit Burgeſles : But theſe Caſes cannot war- 
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rant this Mandamus; becauſe this is a Mandamus liable to 
greater Inconveniencies, and leſs effectual than either of 
thoſe; for an Archdeacon is perfectly ſafe in obeying a 
Mandamus directed to him: But here in the Caſe before 
us, Obedience to this Mandamus, (ſuppoſing him to have 
done right already) will be no Defence in an Action upon 
the Caſe, for a falſe Return; for it would be of very 
dangerous Conſequence that it ſhould ; for 1/4, The Per- 
ſons being named in the Mandamus, is no Evidence of 
their being choſen, but is barely the Suggeſtion of the 
Party; and 24h, The Conſequence would be, that the 
Perſon who ſhould be ſo diligent or fortunate, as to get 
the firſt Mandamus, whether choſen or not choſen, could 
not be removed. as | | 
Tho no Cafe has been quoted to ſhew (and the Reaſon 
I am ſure is becauſe there are none) that an Archdeacon 
{wearing in a wrong Perſon, in Obedience to a Mandamus, 
was liable to an Action for ſo doing; yet it has been at- 
tempted to be proved, that in the Reaſon of the Thing, 
an Action ought ta lie; and for this Purpoſe it has been 
faid, that an Action will he againſt an Archdeacon for 
not admitting, or refuſing to {wear in, Cc. But certainly 
it does nat from hence follow, that Obedience to. a Man- 
datory Writ of this Court, will ſubject him to an Ac- 
tion. Further yet, this Mandamus may poſſibly expoſe 
Sir G. H. to a dauble Vexation. Suppoſe he returns 
that the Perſons before returned were truly choſen, he 
will be liable to an Action for a falſe Return to the 
Mandamus, and likewiſe to an Action for a falſe Return 
to the Court of Aldermen; for the Evidence given in 
one Action will not be Evidence in the other. | 
This Objection receives an additional Strength from 
the late Mandamus Act, where there is a ſpecial Clauſe 
to ſecure Men from double Vexation. | 
But the greateſt Objection againſt this Mandamus, is, 
that it muſt prove vain and fruitleſs; whereas in all 
other Cafes, the Mandamus is an immediate and effectual 
Remedy. For the Court of Aldermen cannot be bound 
| by 
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by the Proceedings upon this Mandamus, being Strangers 


to it; and conſequently, according to the Verdict given 
upon the Trial in a ſecond Mandamus to the Court of 
Aldermen, and without any Regard to the Trial, Pro- 
ceedings and Verdict upon the firſt Mandamus, it tr, 
that the peremptory Mandamus muſt go; ſo that to me 
it ſeems to have no Effect at all. It is highly proper 
there ſhould be a Remedy; but for theſe Reaſons, I can- 


not think this a proper Remedy. 


The Abingdon Caſe, as appears to me, points out the 


Mandamus, that ought to go in this Caſe. 


By the Conſtitution of that Corporation, the Freemen 
were to chooſe two, and preſent them to the Mayor, 
Aldermen and Burgeſſes, who were to elect one of them: 
Now in this Caſe, there was a Mandamus granted to the 
Mayor, Aldermen and Burgeſſes; ſuggeſting that ſuch a 


one, and ſuch a one were the Perſons choſen, and com- 
manding them to choole one of them. That the Court of 


Aldermen are to elect one of the four, choſen by the 


Wardmote, and not one of them returned by the Lord 


Mayor, is very plain from the Power by them exerciſed 
over Returns. Now therefore, as appears to me, we 
ſhould grant a Mandamus to the Court of Aldermen ; ſug- 
geſting ſuch four to be choſen, and commanding them to 
chooſe one of them. 'This ſeems to me not liable to 
thoſe Objeetions and Inconveniencies, the other Way is 
attended with ; and alſo anſwers that Objection ratio- 
nally ſtarted, that they are in Truth the ſole Electors. 
Beſides, ſuppoſing the Court of Aldermen have, as is 
pretended, ſuch a Power over Returns, they are the pro- 
pereſt Perſons to return their own Privileges. As to the 
Objection, That the Lord Mayor preſides in the Court of 
Aldermen, and, having a Power to adjourn the Court at 
Pleaſure, may prevent any Return ungrateful to him; 
The Anſwer is, that in ſo doing, he would be guilty of 
a Contempt; and ſo would the Court of Aldermen, 
ſhould they refuſe to obey, or return to the Mandamus. 
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Judg e Powys. 
I am of Opinion this Mandamus ought to go. Bag's 


Caſe is {aid to have been the Beginning of Mandamus's ; 
but certainly they are of much greater Antiquity : In 
Dr. Widdrington's Caſe, 1 Levinx 23, tay are laid to 
have been as old as Edw. II. and Edw. III. | 

There have been poſitive Affidavits read of Miſbeha - 
viour, which is Ground enough for us to look into it. 

My Brother Eyre has own d, that there is no Way of 
coming at this Matter, but by a Mandamus. 
I cannot ſee, of what Uſe, a Mandamus directed to the 
Court of Aldermen would be; ; for they can do nothing 
upon ſuch a Mandamus; the Perſons not coming before 
them in a legal Way, viz. by the Return of the Lord 
Mayor. Beſides, to grant a Mandamus at firſt to the 
Court of Aldermen, would be to proceed per ſaltum, 
neglecting the proper Degrees to be obileryed in this 
Matter. ä 
But it is objected, That an Application to the Court 
of Aldermen is the proper Remedy: I anſwer no; for 
that would be to appeal from the Lord Mayor to the 
Lord Mayor, for he preſides in that Court, and can 
hold or adjourn it at Pleaſure, It is out of that Court 
the Lord Mayor is choſen, and as every Member there 
lives in Expectation of the Chair in his Turn, that Court 
will conſider the Privileges of the Lord Mayor, as their 
ewn. It ſeems very unreaſonable that the ſame Body 
of Men, ſhould be to chooſe out of the Return, and 
have an abſolute Power over the Return too. There 
have, indeed, been Inſtances produced of their Power over 
Returns, ſome of which did not come up to the Point ; 
and one was of ſo arbitrary a Nature, as was never be- 
fore practiſed, nor I hope ever will again. 

It 18 objected, That Sir Gilbert has already executed 
his Power, and would you have him do it over again ? A 
ſtrange Objection! Where an Officer's having done wrong, 


is uſed as an Argument againſt his being obliged to do 
Juſtice, 
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Juſtice. Suppoſe meer Strangers had been return'd : 


Muſt this have been look'd upon as an Exerciſe of his 


Power? No certainly; a falſe Return is no Return. 
Would it be a good Return for an Archdeacon to ſay, 


I have already ſworn in a wrong Church-warden, there- 


fore I cannot obeyt he Writ? No, it would not. Man- 
damus's are never peremptory.; but have always a Dis- 
junctive, vel cauſam nobis fignifices. If he has made a 
Return, and a true Return, he may return non elect - 
But if theſe Men are really choſen, it is abſolutely ne- 
ceſſary for them to be returned; ſince that is the only 
legal Way, by which they can be brought before the 
Court of Aldermen. It is objected, That this Mandamus 
will be ineffectual: I ſay no; for it will have its pro- 
per Effect, which is not, that theſe Men ſhould be Al- 


dermen; but put in a Capacity of being ſo, by being 


returned. 1 5 = 

As to Sir G.H.'s being expoſed to Actions, nay to 
double Vexation ; that is not to be put in the Scales with 
the Peace and Quiet of the City. In the next Place, 
no Action can be brought againſt him ſucceſsfully, in 
Caſe he has done right. And in Caſe of double Vexa- 
tion, the Damages a Jury would give upon ſuch a ſe- 
cond Trial, after the Merits had been fairly tried before, 
would be inconſiderable. But it is objected, That the 
Mandamus deſired, differs from all others; they being 
either to admit or reſtore, but this for a Poſſibility only: 


I fay not; for it is for a Nomination. 


Thus much of the Mandamuss lying de jure: But 
now ſuppoſing it doubtful; yet I think we ought to 
grant it. Many are the Inſtances, where this Court have 


granted Mandamus in doubtful Caſes, 1 Sid. 169, Trea- 
ſurer of the New River Water. 1 Leving 23, Fellow of 


a College; and 2 Levinx 14. All Caſes of Mandamuss 
granted hefitante Curia; and the Ground they went upon 
was this, That it would be better ſpoken to upon the 
Return. Now, if this Court has acted thus, in Matters 
of an inferior Nature; 4 fortiori, will it do ſo in a Caſe 
2 ed | of 


„ 


2 r 


Term. Mich. 10 Ann. B. R. 


39 


* 
— 


= ſome further Light in the Matter: If we ſhould err in 
9 granting this Mandamus, the Error retrieveable; it may 
de quaſh'd, zronice emanavit. But ſuppoſing there is an- 
other Remedy, that is no Objection; for the Law in 
many Caſes, gives a double Remedy; as ſuppoſe a Clauſe 
in a Will, that whatever Controverſy ſhall ariſe upon 
the Conſtruction of it, ſhall be decided by ſuch and 
ſuch Arbitrators; the Parties will have their Election to 
decide their Controverſies, either by Arbitrators, or by 


Chief Juſtice Parker. 
- This being a Caſe of Conſequence, I ſhall not only 
give my Opinion; but freely declare that, which ſeems to 
me the beſt and propereſt Remedy in this Affair. 
Among the Inſtances produced, to prove the Power of 

the Court of Aldermen over Returns, one was their re- 
4 jecting a Return, becauſe the Lord Mayor, Sir Samuel 
- Garrard had refus'd a Poll. 1 

4 This, I ſuppoſe, they did upon a Complaint brought 
before them; which ſeems to me in this Caſe, the moſt 
proper Remedy. The Effect of this Mandamus is, to have 
ſuch and ſuch returned; the Conſequence of which will 
be, the Court of Aldermen will have ſeven before them; 
and then they muſt conſider, who the four were, that 
were choſen by the Wardmote, that ſo they may chooſe 
one of them: For unleſs they do this, there muſt go 
another Mandamus to the Court of Aldermen ; the Con- 
ſequence of which is, that this Election may come to 
be tried twice; viz, upon the Return of Sir G. to his 
Mandamus, and of the Court of Aldermen to theirs 
ſo that this Way the Right may not, poſſibly, be ſettled 
without much Expence and Length of Time. 


for the Perſons grieved to complain to the Court of Al- 


Court will grant a Mandamus to the Court of Alder- 
. | men, 


dermen for Redreſs; and if they refuſe, then this 


of this Importance. : The Return of Sir G. H. may give 


When Perſons are falſly returned, the proper Way is, 


_ 8 _ —_——C lh 22 
* 4 - 
—̃ 


—_ nn. ee td... Ae ttt 


— "EMS * 1 r 


erm Mich. 10 Ann. B. R. 


—— 


— - . — 5 — — — 
—— — — — . — 
Sr 
. 1 2 


= ER — =. — . 


— — 
— ay ces 
— —— 


on — 

— = —— — 
TE Do Dm _ 

2 "> — — 


D - 
X — — 
— 


men, who are the propereſt Perſons to return their own 
AA K 1 e e ee eee 
As for the Mandamus deſired; two Things to be con- 
ſider d, 1ſt, Whether it lies? 2dly, Whether it ought 
to be granted, in Caſe it be doubtful whether it lies, 
As to what has been ſaid concerning the Juriſdiction 
of this Court; that is out of Diſpute. But tho a Court 
has Juriſdiction, yet it ought not to be exerted, but 
where it is neceſſary; and if the Court of Aldermen 
are to chooſe one of the four elected by the Wardmote, 
and not returned by the Lord Mayor, then ſure I am 
that this Mandamus cannot be neceſſary; for then it 
will be juſt the ſame Thing, whether the Perſons 
choſen come before the Court of Aldermen, by Way 
of Complaint, or by the Return of the Lord Mayor, 
in Obedience to this Mandamus. As this Mandamus 
is unneceſſary, ſo will it be uneffectual; for the End 
of it is only to bring the Perſons choſen before the 
Court of Aldermen, which may be done as well by 
Complaint of the Perſons hired. And after this Man- 
damus granted, the Aldermen muſt do juſt the fame 
Thing, they are bound to do now upon Complaint, 
viz, conſider which are the Perſons choſen by the Ward- 
mote. The Darkneſs complain'd of in the Scrutiny, 
only prevents that Examination, which upon a Com- 
plaint may be had. One Difterence there is between 
proceeding by Complaint and Mandamus, that the for- 
mer is more compendious and lets expenſive. 


Now, as to the Perſons that may be affected by this 
Way of proceeding : To begin with the Court of Al- 
dermen ; they will be under a Neceſſity of returning 
their own Privileges to a Mandamus, conſequent of this 
now aſked; or, no Means being left them to know 
which were truly choſen, of obeying the Writ blindly, 
without knowing whether they do wrong or right. 


3 As 
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As for Sir G. if he obeys the Writ, he is ſubject to 
an Action for a falſe Return to the Court of Aldermen; 
and no Inſtance yet has been produced, where Obedience 
to a Mandatory Writ of this Court expoſes a Man to an 
Action. If he returns non electi, he is liable to an Ac- 
tion upon both Returns. 

Actions have indeed been brought againſt an Arch- 
deacon for refuſing, but never (as my Brother Eyre has 
obſerved) for paying Obedience to a Mandatory Writ of 
this Court. TS, 

It has been objected, There are ſome Caſes, wherein 
Perſons by meer executing the Proceſs of the Law may 
become {ſubject to Actions: But, ſurely, ſuch a Conſe- 
quence, is a very good Reaſon, for not giving Way to an 
unprecedented Proceſs ; unleſs otherwiſe there would be 
a Failure of Juſtice. 7 


It has been objected, That it is highly unreaſonable 
for the ſame Perſons, to be Judges of the Goodneſs of 
the Return, and to chooſe one of them too: I anſwer 
it is unreaſonable, that they ſhould be at Liberty to take 
which four they pleaſe; but not at all, that they may 
conſider which of the Parties were really elected. It 
does by no Means follow, that becauſe they are not the 
final Electors, that therefore they are not the proper 
Judges to do Right, and judge which four were duly 


elected; and if they do Wrong, then is the proper Time 


for this Court to interpoſe by granting a Mandamus. 
Indeed it has been ſaid, that a Mandamus will not lie; 
in the firſt Place, to the Court of Aldermen ; that the 
Aldermen have no Authority but upon the Return of 
the Lord Mayor, and conſequently that a Mandamus to 
the Court of Aldermen: can be of no Uſe, unleſs it be 
ſubſequent to the Mandamus to Sir G. H. This Objec- 
tion ſuppoſes, the Court of Aldermen concluded by the 
Return. of the Lord Mayor; and if this be ſo, then there 
is no Way to let theſe Perſons into their Right, but by 
ſetting alide the Return already made; which cannot be 
pb ore — done 
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done by Mandamus, but by Action of Deceipt only. | 
Even in the Caſe of a Sheriff, where the Return is into 

our own Court, no Way of doing it, but by Deceipt ; 

much leſs can it be done in the Caſe of a Return to a 
foreign Court. If this be ſo, the Mandamus will ſignify 

nothing ; for the Court of Aldermen will be concluded 
by the firft Return. 

I was once conſidering, Whether a ſecond Return, 
made in Obedience to a Mandamus of this Court, might 
not vacate the former : But then, I ſaw, this Tnconve- 
nience would ſtill attend the Court of Aldermen's be- 

bound by the Return, tho this ſhould be ſo; wiz, 

That if a Return ſhould be made in the long Vacation, 
then ſuch a Return tho” a falſe one, and evidently ſo, 
mult yet conclude the Court of Aldermen ; it 8 

| then impoſſible to apply for a Mandamus. 

ll | But another Abſurdity enſues from this Opinion, viz, 
| two concluſive Returns: I ſay two; for if the laſt is 
9 not a concluſive Return and the former is, this Manda- 

| = mus is vain 3 and if the firſt be not concluſive, why 
| ſhould the laſt ? 185 

i But this Opinion is confuted by the By-Law of Hen. 4. 

q - which directs them to chooſe one of the four choſen not 
returned. Likewiſe all the Inſtances produced, of the 


| Power of the Court of Aldermen over Returns, confute 
* 7 this Fancy. In ſhort, the Way by Complaint is a com- 
| pendious one; that by Mandamus, long and intricate: 


For upon theſe two Mandamus's, viz. that deſired, and 
the ſubſequent one to the Court of Aldermen, there 
may be contrary Verdicts; which will leave it at laft 
doubtful, whether Right is done or not. 


As to the ſecond Point, Whether the Court may not 
grant this Mandamus, tho doubtful whether it lies, or 
not; there is no Doubt, but this Court have granted 
Mandamus s, when doubtful: But as they may grant, ſo, 
moſt certainly, they may refuſe; which I think we ought 


to do in the preſent Cale, where the granting of it will 
2 | probably 
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e long continue that Confuſion in the City, chat 
a little good Advice _ ſoon pur an End to. 


Queen and Williams. BILE» Born 


USBAND and Wife indicted for 6 a Huſband and 


Wife indicted 


Bawdy-Houſe. | for keeping 4 
Bawdy Houſe. 


Mored i in Arreſt of Judgment, chad Huſband and Wife 
could not be jointly indicted for N a Bawdy Houle. 
2 Rolle 8. Brook's Cale. 


But it was kw That the Indictment was not 
only for keeping a Bawdy Houſe ; but for procuring 
Lewdnels, c. That Crimes are In their Nature ſeve- 
ral: That Huſband and Wife may be found guilty of 
Nuſance, Battery, or the like : That the Reaſon, why 
in Burglary, Larceny, Tc. Wife is excus'd is, becauſe 
the could not tell what Property the Huſband may claim 
in them. 

Aillary Term, 2 Anne, James Cook and his Wife jointly | 
indicted for keeping a Bawdy Houſe ; Huſband fin'd, 
Wife ſet in the Pillory. 


Court. Indictment good. Keeping the Houſe did not 

nessy import Property; but may ſignify that Share 

of Government, which the Wife has in a Family, as well 
as the Huſband. | 


Dacth and Baux. B. R. 


HE Court was moved for a Prohibition, to the Prohibition. 
Spiritual Court, for ſuffering a Feme-Covert, to 

fue usb upon the Statute of Diſtributions: Becauſe it 

was for a Property, ſo veſted in the Huſband, chat it 

might be releas d by him. 


The 
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The Court ſaid no Prohibition lay, for this was a 
Choſe in Action, and ſo much the Wife's that ſhe ſhall 
have it by Survivorſhip; and if the Huſband had been 
joined in the Suit, it would have been only for Confor- 
mity. This Caſe differs not from the Caſe of a Legacy ; 
for which, it is the Courſe of the Spiritual Court to ad- 
mit Feme-Coverts to ſue alone: But, ſuppoſing it was 
not the Practice of the Spiritual Court to ſuffer a Feme- 
Covert to ſue without her Huſband, the Party's Remedy 
is by Appeal, not Prohibition. 


However a ſhort Day being given to ſhew Caule ; 


Upon the laſt Day of the Term, Dr. Pinfold argued 
againſt the-Prohibition : Becauſe it was a Caſe, where 
the Spiritual Court had confeſſedly a Juriſdiction, and 
therefore they ought to proceed according to their own 

In what Caſes Rules; that according to theſe, a Woman, tho a Feme- 
Covert my Covert, was admitted to ſue ſole in every one of the 
1 Senta following Caſes, viz. when Executrix, when Admini- 
Court. ſtratrix, when Legatee, when Legatary, when Defaming, 
when Defamed; that if this were not ſo, the Party 
ſhould have appeal'd, not moved for a Prohibition. 


The moſt material Thing replied to this, was, That 

tho' the Eccleſiaſtical Courts had Juriſdiction in this 

Matter, yet deriving this Juriſdiction from the Tempo- 

ral Law, viz. the Statute of Diſtributions, they ought to 
conform their Proceedings to the Rules of Common 

Court. Law. The Court ſaid, ſo they ought in Matters of Sub- 
ſtance, but not Form, as this molt certainly was. 


 Whitehorn, Mayor of Portſmouth. B. R. 


1. Nane ert . was an Information in Nature of a Quo 

2. Que War- Warranto againſt Whitehorn, for exerciſing the Of- 

. fice of Mayor, in the Town of Portſmouth; and againſt 
others for exerciſing the Office of Aldermen.” _ 

4 2 5 Mhitehorn 


r 
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Whizeborn leads the Charter of King Charles I. 
corporating the Town of Portſmouth, &c. and ſets forth 
a particular Clauſe in the Charter, whereby it is de- 
clared,. That if the Mayor ſhould die, or for juſt 
| Reaſons be removed, it ſhould be lawtul for the AV 
dermen to chooſe another Mayor' for the remaining Part 
of the Year, until the Time to elect, came about again; 
then he ſets forth that the Mayor died: and that he was 
choſen, by the Majority of the Aldermen, Secundum for- 
mam Charte prædict. The Attorney General replies non 


Electus modo & forma, Ve. 


The Aldermen plead their being chal under the 
Mayoralty of Mhitehorn. Iſſue joined upon non Elec 
modo & forma, fund formam Charta. 


Upon Trial at the Aſſizes, it was inſiſted, That the 
Defendants, to prove the Iſſue, mult firſt prove them- 
ſelves qualified, by receiving the Sacrament according to 
the Act of King Charles II. which Point, inſtead of being 
Cauſe ſpecially, was ſav d * the Judge who tried the 
Canute, /. 


| Subſtance of an Argument for the Defendants 
It was ſaid, That this Act of Parliament could not be 
underſtood to make Elections void, but voidable : That the 
Act was made for regulating, not diſturbing Corpora- 
tions; as it would do, if it made all Elections of Per- 
{ons not qualified, according to it, Nullities. 
That there were other Statutes with Words altogether 


as ſtrong as thoſe uſed by this Act, which have yet 


received ſuch an Interpretation. 


The Stat. 5 Ed. 6. cap. 4. lays, That the Offender stat.; £4.6. 


ſhall be ipſo facto excommunicated; yet a precedent * 


Conviction has been held nevellary. 
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De facto 
Othcers. 


It was ſaid, That Acts done by Officers de fatto, tho 
not de jure, in Execution of their Office, are good, 
Cro. Eliz. 669, Harris verſus Jays. Cro. Fames 552. if 


therefore Mhitehorn was a de facto Mayor, that was 


enough to {ſupport the Election of the Aldermen. 
Suppoſing upon a General Iſſue, of Electi vel non 
electi, it wou'd have been incumbent upon the Defendants 
to prove themſelves qualified, by taking the Sacrament ; 
that yet upon this Special Iſſue of Ele&i vel non elefli 


ſecundum formam Charts, this cou'd not be neceſlary, 


the Charter _ altogether filent as to theſe . 
cations. 
When Iſſue is joined upon a Plea, no a 


ſhall be taken of any Matter collateral, 2 Anderſon 8 2. 


In Hobart 72, upon an Iſſue feoffavit vel non, the Jury 
found a Feoffment, but a covinous one; and the 
Court was there of Opinion, that upon this Iſſue, a co- 
vinous Feoffment was a Feoffment; and that if the 
Party wou'd have taken Advantage of the Covin, he 
ought to have done it by ſpecial Pleading. It is there 
likewiſe laid, that a non eſt factum cannot be pleaded 
upon the Statute of Uſury, or Sheriff's Bonds; nor can 
a Letter of Attorney by an Infant be avoided without 


Special Pleading ; the Reaſon of all which Caſes ſeems 


Vide this Caſe 
Salk. 386, 


387. 
Infant, how 


far his Con- 
tract for Ne- 
ceſſaries 
good. 


to be this, J bat theſe Things have the Appearances of 
Feoftments, Bonds, Oc. tho they want the Validity. 

As it would have been no Evidence, upon this Iſſue, to 
have ſhewn a Title by a ſubſequent Charter; not rea- 
ſonable the other Side ſhould take Advantage of a ſub- 
ſequent Act of Parliament. 


moet and Peale. 


HIS was an Action 1 upon a Note, for 
Money lent an Infant, for his e and Main- 
tenance. 


a 1 After 
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After a Verdict and Judgment for the Plaintiff, upon 
Error brought in B. R. it was argued that this Action 


did not lie. | 


1 Toft. 172, It is indeed ſaid, that an Infant may bind 
himſelf to pay for his neceſſary Meat and Drink : But 


this was never carried farther ; 2 Co. 497. it is held, 


that the Contract of an Infant for Wares, for the ne- 
ceſſary carrying on of his Trade, whereby he ſubſiſte, 
{ſhall not bind him. 


It was agreed by the other Side, that in Caſe the 


Money thus lent upon this Note, was not aQually laid 
out by the Infant for Neceſſaries, the Plaintift could not 


recover upon it: But, it was ſaid, the Plaintiff could 


never have obtained this Verdict, without firſt proving, 


that the Money was actually ſo laid out. 


Court. There is a great Difference between lending an 
Infant Money to buy Neceſlaries, and actually ſeeing 


the Money ſo laid our. In this Caſe the lending for ſuch 
2 Purpoſe only put in Iſſue, which might be maintained 


without ſhewing how the Money was actually laid out; 


that if the Fact was ſo, the Plaintiff ſhould have de- 


clared as for Money ſo laid out, and not ſo lent. The 
Law knows of no Contracts, but what are good or bad 
at the Time of the Contract made; and not to be one, 


3 Salk. I 96; 


or other, according to a ſubſequent Contingency. Ac S. 275. 


cordingly next Term the Judgment was reverſed Nif.. 


Dummer ver. B. R. 


HE Court was moved to amend an Elegit, that Amendment 


ſets forth, that Judgment was given upon the gt 


h of Writs. 


of January, when in Fact it was given upon the 2 3d Ztgi. 


of October, and ſigned the gth of January. 
Caſes 


1 


ee cited in Behalf of the Motion; Cro. Fac. 372. 
Cro. Eliz. 677, where Writs of Inquiry, which are judicial 


Writs, are held amendable. Vavaſors Caſe, Hill. 6 Ann. 


Herſy and Whitlock, about the ſame Time in C. B. 44 Ed. 3. 
Brook, Elegit ; where an Elegit held amendable. 


g 5 


Court of Opinion not amendable ; Becauſe it might occa- 


ſion an Alteration in a Verdict upon a Writ of Inquiry; 


for between the 23d of October and the gth of Fanuary, 
he might have Lands that he had not the gth of January. 
Adjournatur. | | | . 


Queen and Wooton. B. R. 


Peace. 


Their Juriſ- ) of Wages except in Caſe of Huſbandmen: But yet 
diction out the Court, in Favour of Servants, will always, unleſs 


Servant's 


Wages. Sak. the contrary appears upon the Face of the Order, pre- 


I, 442. : , 
en ſume Servants to be Servants in Huſbandry, and will ad- 
mit of no collateral Proof to the contrary. 


Dr. - Harriſon and Archbiſhop f 
nn BN. N 


Biſhop, HIS was a Writ of Error out of Ireland, and 


notwith- 


Randing Ap- . the Queſtion was, Whether or no the Appropria- 
ma) vifit and tion of a Rectory to a Priory, or a Dean and Chapter, 
eg did exempt this Rectory from the Viſitation of the Bi- 

ſhop, in whole Dioceſe it lay; and if it did not, Whe- 


ther he might not upon Viſitation, proceed to the Suſ- 


penſion of the Incumbent ab Officio & Beneficio? Deprive | 


him, it was clear he could not. 
The Court ſeem'd of Opinion, That the Biſhop not- 
withſtanding the Appropriation of the Benefice, might 
33 , Feet 


Fuſtices of J USTICES of Peace have no Jurifdiction to judge 


0 0 
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yet viſit to ſee how the Church was ſerved, Sacraments 
adminiſtred, c. and might proceed to o Suſpenſion. 


Adjournatur. 


Stafford and He B. R. 


N Action of Debt for 1 51, the Plaintiff declares 

upon two Demiſes, and that upon the one De- 
miſe there was 10 J. Rent behind, and upon the other 
12 J. To this the Defendant demurs. Afterwards the 
Plaintiff enters a Remittitur, for all that appears due 
from the Declaration, over and above the 15 l. de- 
manded in the Writ. 


Debt. 
In Actions 
upon Special- 
ties or Con- 
tracts, where 
the Sum is 
certain, the 
Plaintiff can- 
not abridge 
his own De- 
mand, with- 
Out ſhewing 


how the reſt i is ſatisfied. Contra in Actions that lie in Damages. 


It was . for the Defendant, That ſuppoſing the 
Declaration naught, the Remittitur would not help it. 
x Saunders 285, Duppa and Mayo, where it is expreſly 
reſolved, that a Remittitur in ſuch a Caſe would ſignify 
nothing at all; and the Reaſon given for it was, be- 
cauſe a Man that had a good Cauſe of Demurrer, at 
the Time of his demurring, might by this Means be 
tricked out of it. To prove the Declaration bad, this 
Ground was laid down, That in an Action of Debt for 
Rent, the Plaintiff cannot abridge his own Demand, 
without ſhewing how the reſt was ſatisfied. 2 Cro. 499, 
Pemberton and Shelton, this Difference is taken, That 
where an Action is grounded upon a Specialty, or upon 
a Contract where the Sum 1s certain, or upon a Statute 


which gives a certain Sum for the Penalty, no Demand 


can be of a leſſer Sum, without ſhewing how the reſt 


was ſatisfied : But where a Perſon, if he recovers, is to 
recover not a Sum certain, but according to what a Jury 
will give; not according to his Demand in the Declara- 
tion, but according to the Verdict; there it is other- 
wiſe. 1 Cro. 447. Thornton ver. Kemp, the abating of 
100. not ſhewing how, adjudged naught. 2 Leving 4. 
Hulm ver. Sanders, Action of Debt for Rent, Demand 
| T was 
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was for 100 J. and by the Declaration it appear d that 
1110, was due; the Court were of Opinion, tho after 
a Verdict, that eee ought to be feverſed. 
2 Leving 57. Judge Hales took the Difference between 
Covenant and Debt before mentioned in 2 Cro. 499. and 
held, that even in Covenant, upon ſpecial Demurrer, 
fuch Demand was naught, 3 


Curt of Opinion for the Defendant, And thought the Dif- 
ference taken between Aﬀtions brought for a Sum certain, 
and Actions that lay in Damages to be good Law. They 
faid, that upon this Declaration, they could give Judg- 
ment for no leſs than 22 J. which is more than was de- 
manded in the Writ ML = 

As for the Remittitur, if that could have alter'd the 
judgment, the Court might have done it without. 

Judge Epre defit'd the Counſel before they ſpoke to 
it again, to confider of two Caſes, that he took to be 
Caſes iti Point for the Defendant, vis. Co. Eliz, 308. 
Cro. Elix. 434. Adjonrnatur. nr We CET. 


Queen and Morgan. B. R. 
g . D BSOLVED obiter by the Court upon the 5th 


expounded. N of Els about Trades, that ſetving five Years to 
bal. z. 2 Trade out of England, and two in England, was 
enough, and fatisfied the Statute. But there muſt be a 
Service of a full Time either in England, or out of Eng- 
land. Therefore ſerving five Years in a Country, where 
by the Law of the Country more is not required, will 
not qualify a Man to uſe the Trade in England. 
A Wife living with her Huſband feven Years, may 2 
after his Death continue the Trade, for the Act does 7 
Sek, 613, not tequire a Man or Woman to be an actual Appren- 
tice; but the Words are fanquam an Apprentice. 


* 


3 


* 
e 
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1 a Man lives with another hg ules a Trade, 
which other is not qualified for uſing it, ſeven Years, 
he thay ſet up the Trade, as well as if he had lud 


with one never ſo well qualified, 


— Anonymus. B. R. 


ro VED to quaſh a Writ de Excommunicat ca. n * 
Pienuo. | . Capiendo. * 
1 1 7 Exception was, That the Writ fays only cane dex 
1 Ja; but does not ſay what Defamation ; now 
1 there are ſome Defamations that are not of Spiritual 
Conuzance : This. Objection over- ruled by the Court, Oj-tions 
who ſaid, they e not preſume, that any Court — 
would exceed its Own Juriſdiction, undies it apprar'd 
plainly it had done fo. 
24 Exception was, That the Sending 40 Days excom- 
municated, did not appear in the Writ; Sed non diloca- 
tur per Car. for the 40 Days never inſerted in the Writ, 
but the fgnificauit only: Beſides, this Objection. not pro» 
per here, but in Chancery; the 40 Days Excommunica- 
tion, being the very Foundation _ w the Court 


grants the Writ. 
3«à4 Exception; There muſt: be a proper Addition; ; 
now the Word was Chiothecario, n. - Chirothecarios 


Sed nos allocarurn.. 
Thontinſs on ad Dighton. B. R. 
Vid ame 31. | 
L RD Chief fuſtice Parker gave the Refolution of 


— 


che Court, to the following Effect. 


Queſtions Two, 0 
1/}, Whether the Wife by this Deviſe took an ble 


in Fee; or for | Life? 
2dly, Whether her power was well executed? 


As 


EAT", 
. 
EN 


\ 
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2 for As to the 1/2, all of Opinion, That ſhe took but an 


Eſtate for her Life. Firſt, Becauſe the Will expreſly 
gives her an Eſtate for Life. Secondly, The Power of diſ- 
ſal does not at all alter her Eſtate, becauſe it is a 


diſtinct Clauſe. Caſes relied upon by the Court, for 


Power well 
executed. 


their Opinion in this 1/7 Point. 3 Leonard 71, upon 
which great Streſs was laid. 1 Jones 137, Daniel and 
Uply. 2 Leving 104, Deviſe to a Wife for Life, with a 
Power to diſpoſe of it, to which of her Children ſhe 
pleas'd. | 5 


24ly, We are all of Opinion, That the Power is well 
executed. 5 1 

For as to the 1/7 Objection, That the Power was ex- 
tinguiſhed by the Fine; it may be anſwered, That if 
the Power was well executed, it was executed by the 
Deed, which was antecedent to the Fine; and there- 
fore it is impoſſible for the Power to be extinguiſhed by 
the Fine. 1 


As to the 24d Objection, That the Power ought to 
have been executed by Will, and not by. Deed ; which is 
built upon the Word then, importing, as they ſay, that 
very Inſtant of Time, when her Eſtate determines ; 
then, and not till then, her Power enables her to diſpoſe, 
and which muſt neceſſarily be done by Will. 

To this Objection we anſwer, 1/7, That the Words 
of the Power do not expreſly mention any particular 
Way of Conveyance, by which this Power {hould be 
executed, but leave it indifferent. Hobart 3 12, Dicitur, 
That all Forms and Circumſtances of Powers are to be 
obſerved; but then it is added, that this is to be un- 
derſtood of ſuch Forms and Circumſtances as are ex- 
preſs d, not imagin'd : Now here no particular Sort of 
Conveyance is expreſs d. That Caſe laſt mentioned in 
Hobart, was indeed the reverſe of this; for there the 
Queſtion was concerning the Revocation of a Power, but 
2 e here 
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here of the Execution. However it fits the preſent Caſe; 
for there the Queſtion was, Whether a Revocation could 
be executed by Will; for from the Words of the Proviſo, 
then and thenceforth, it was argued, that no Revocation 
could be good, that was done by Will. For 4 Will (as 
was ſaid) is revocable, and is of no Force at all until 
the Death of the Teſtator; whereas (it was urged) the 
Proviſo ſays then, and from thenceforth, viz. from the 
Time of Sealing, Tc: the Power - ſhall be revoked, which 
a Will cannot do. But the Court held the Power might 
be revoked by Will, and that the Words then and thence- 
forth ſhould be rejected as Surpluſage. 
Za, The Word then refers to the remaining of the 
Lands, and not to the Time of the diſpoſing them; vix 
that then her Diſpoſal, when ſo made, ſhall take Effect. 
zaly, Then is equivalent to after her Death, which 
ſhews it cannot be done by Will, 3 Leonard 7 1. 


34 Objection That it was executed by a Conveyance 
to the Parties, and not Truſtees. Reſp. Theſe Powers 
are executed by all Sorts of Conveyances; 1 Rolls.329, 
Dike and Rich, 1 Ventris 228, King and Melling. 


| 4th Objeftion: This Conveyance left in her an Eſtate 
for Life, without Impeachment of Waſte, which was 
not in her Power to do. e 
Auaſwer The Children will be in, not by Virtue of 
her Conveyance, but the Will, and ſo will over- reach 
her Eſtate without Impeachment of Waſte; and conſe- 
quently that Clauſe in the Conveyance, without Impeach- 
ment of Waſte, will have no Operation; for the Children 
ay notwithſtanding, bring an Action of Waſte againſt 
er. 5 4 | 
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_ Oween and Sutton. 
" _— ſ HIS was an Information in Nature of a Quo 
a N . *} Marranto againſt Sutton, for uſurping the Office of 


28 a Common Burgeſs of the Town of the Deviſes in Milt- 
ſhire ; and upon a Trial at Bar upon this Iſſue, Whether 


Sutton was choſen a Capital Burgeſs, by Mayor, Recorder 
and Capital Burgeſſes, the fol lowing Points aroſe. 


Evidence. The Recorder had made a Deputy Recorder, by Wri- 
. ting under his Hand and Seal, and afterwards bad revoked 

this Deputation by another Writing, a Copy of which 

was offer d in Bvidence of the Revocation. But this 

os not good Evidence; becauſe it did not appear, but 

mig bt have produced the Original. | 

ie How. utation of an Office, is in its own Nature grants 
able 95 Parol; and therefore tho it ſhould happen to 
be granted by Writing, yet ſince it is in itſelf gratft- 85 
able by Parol, it may be revoked by Parol. 


Conſtruttion By the Charter that incorporates this "RO the 
of Charters. _. 
Mayor, Recorder, and in his Abſence, Deputy-Recorder, 
and Capital Burgeſles, vel major pars eorundem, are im- 


4 power d 
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powerd to chooſe Capital Burgeſſes: Now the Queſtion 


was, Whether upon theſe Words of the Charter, Acts 
done by the Mayor and Majority of the Burgeſſes, with- 
out the Preſence of the Recorder, or his Deputy, were 
good? And the Court ſeem'd to incline, that they were 
good; becauſe the Word eorundem refers not only to the 


Capital Burgeſſes, but Mayor, Recorder and Capital 


Burgeſſes; and yet the Reaſon why the Preſence of the 
Mayor is neceſſary to corporate Acts, is not becauſe he 


is particularly named, but becauſe he is the Head of 


the Corporation; and if this were not ſo, the Addition 
of theſe Words in Charters quorum Recorder unus, would 
be uſeleſs and unneceſlary. 1 > 

Another Queſtion was, Whether ſuppoſing it not 
neceſſary by the Charter, that the Recorder ſhould be 
preſent, yet the Iſue did not oblige them to prove 
him preſent at the Election? To this it was ſaid by 
the Counſel, that conceſſo the Charter did not require 
the Preſence of the Recorder, the Queſtion was no more 
than this, Whether they ſhould be obliged to prove an 
immaterial Part of the Iſſue. It was ſaid farther, that 
by a Parity of Reaſon, it might be expected, that they 
ſhould prove the Preſence of every one of the common 
Burgeſſes: That by the Iſſue no more was meant, than 
that the Election was made by thoſe that had a Power 
to do it: That abi Major pars, ibi tota, vis. the Authos 
rity of the whole. And of this Opinion was the Court. 


Another Queſtion ſtarted, was, Whether in a Corpo» 
ration, that was by Charter to conſiſt of Mayor, Re- 
corder, Common Burgeſſes, c. the ſame Perfo 
not be both Mayor and Deputy-Recorder ? 


Another Point was moved upon the Words of the 
Charter, which appomts the ſwearing of a common 
Burgeſs to be done before the Mayor, Recorder, com- 
mon Burgeſſes, or the Majority of them, tune ibi pre- 

i ſentium; 


n might 


2 4 Me Arnett. at... io. amen... Oe. a 
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Jentium ; whether or no, a Majority of the whole Body 
was by theſe Words neceſſary to be preſent at the ſwear- 


ing, or whether a Majority of thoſe that were preſent 
was only requiſite, tho' they ſhould not be the: Majority 


of the whole? | 


It was ſaid, That upon the Reaſon of the Thing, it 
was not neceſſary that the ſwearing in ſhould be done 
with the fame Solemnity, as the chooling in. For the 
Choice is a voluntary deliberate Act; the ſwearing in, 
on the contrary, is what a Perſon once choſen may 
challenge as his Right, and may by Mandamus compel 
them to do. Ard if this Conſtruction did not prevail, 


the Words in this Clauſe of the Charter concerning the 


ſwearing, tunc ibi preſentium, which are not in the Clauſe 
concerning the Election, would ſignify nothing. 
As for the Objection, that it ſeems abſurd to ſay a 
Man muſt be {worn before a Majority of thoſe that are 
preſent, ſince if they are preſent he mult unavoidably 
be ſworn before them all; the Anſwer is, That this 
Clauſe is to be underſtood of being {worn in by the Con- 


ſent of a Majority of thoſe that were preſent. 


Another Queſtion was, Whether by a Charter that 
requires Acts to be done by a Majority of the Corpora- 
tion, a Perſon might not be removed by a Majority of 


that Body, excluding the Perſons that are to be removed, 


and cannot vote in their own Cauſe ? But the whole 
Court were of Opinion, that a Removal being an Act 
of an odious Nature, all Clauſes concerning it muſt re- 
ceive a ſtrict Interpretation; and that therefore the Word 


Majority ſhould be underſtood of a Majority of the whole 


Corporation. 
Another Queſtion raiſed, was, Whether not ſum- 
moning to a Meeting Members de facto disfranchis'd, 
tho' afterwards upon Re-examination, it ſhould appear 
they were ſtill lawful Members, ſhould vacate Acts done 
2 1 = in 
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1 in thoſe Meetings? Court inclin'd to think it would not 
vacate them. ee 


Some of theſe Points were directed to be found ſpe- 
TT cally. 1 35 


Afficocto and Cambridge. B. R. 


" TPON a ſpecial Verdict the Caſe in Subſtance ap- 
U pear'd to be this: 4fieveds had infured fo much 
Money upon a Ship called the Ruth, for fuch a Voyage, 
in which Ship Aſievedo is found by the Verdict not to 
be at all concerned, in Point of Intereſt. It happened 
that this Ship was taken by the Enemy, and kept in 
their Poſſeſſion for nine Days, and then, before it was 
carried infra prefidia, viz. a Place of Safety, it was re- 
taken by an Engliſh Man of War : And whether or no, 
this was fuch a Taking, as ſhould enable the Plaintiff to 
recover the Sum inſured againſt Cambridge, was the 


Queſtion. | 


It was argued by Dr. Floyer for the Plaintiff, and 
Dr. Henchman for the Defendant. 


The Subſtance of the Argument for the Plaintiff was, 


Inſurance ; 4 fpei emptio & venditio, and not a verfio pe. 
riculi, which in the Books of the Civil Law, is look'd 
upon as a proper Definition of an Inſurance 5 that 
therefore whatever Acts of Parliament are made about 
Inſurances, muſt be underſtood of proper Infurances, 
and not Infurances of the Goods of Strangers. That 
whether or no this is ſuch a Taking, as will diveſt the 
Property out of the Owners, is a Queſtion properly be- 
tween them and the Retakers. But the Queſtion be- 
tween Aſſievedo and Cambridge, is only whether the 
Ship be taken. | 


X | This 


Ship inſured, 
and taken by 
the Enemy. 
What Taking 
ſuch a one as 
to make rhe 
Inſurer liable: 


Argument 


That this was rather to be eſteemd a Wager, than an!?“ fue. 


Definition of 
an Inſurance 
by Civil Law. 
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Grotius. 
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Albericus 


Gentilis, 


Argument 
pro Defen- 
ant. 


This Caſe was compared to a Man laying A Wager, 
that he ſhould not be robbed in going to ſuch a Place; 


he is robbed, but taking ſome along with him, purſues 


the Robber, and recovers what he loſt; here, tho' the 
Money is recovered, yet the Wager is __ - 

So if the Wager had been, that ſuch Perſons ſhould 
not be married together ; they are married, and after- 
wards divorced, precomratius — 3 yet the Wager IS 
loft. 

It was ſaid further, That without this Expoſition, 
Cambridge would have two Chances, viz. that it is not 


taken, or that it is re-taken ; i but Aſſie vedo would W 


but one, viz. the taking. 

Grotius in his Treatiſe de Fure belli & Pacis, Lib. 3. 
cap. 6. ſect. z. lays this down as a Rule, Nlacuit pemtibus, 
ut is cepiſſe rem intelligatur, qui ita detinet, ut recuperandi 
ſpem probabilem alter amiſerit. Now in our Caſe the 
Ship was for nine Days together in the Poſſeſſion of the 
Enemy. 

By the Laws of Spain and France, a Contingance in 
the Poſſeſſion of the Enemy for twenty-four Hours, is 
an Alteration of the Property; and Albericus Gentilis 
tells us that a Pernoctation with the Enemy, would by 
our old Engliſh Law alter the Property. And Grotius 
immediately after the Place before-mentioned, ſays, That 
recentiori Fure gentium inter Europæos Populos introductum 
videmus, ut talia capta cenceantur ubi per ns viginsi 


| * in poteſtate Hoſtium fuerint. 


For the Peta it was argued, that ſurely the 
Law would not put an Inſurer non bona fide, or a 
Wagerer, in a better Condition than one that inſured. 
bona fide, and ſay that any taking ſhall enable a Wagerer 
to recover; but that no taking, but ſuch as alters 
the Property, ſhall enable a real bona fide Inſurer to 
recover. | | ' 
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This OT DS in the Court of Admiralty a; not 
have born a Diſpute ; for the Law is clear, that not 
L | Length of Time, but the bringing infra prefidia, into a 
4 Place of Safety, is that which diveſts the Property. And 
3 for that the Caſe of — and Sands in the late War was 
cited; where the Ship was taken by Dubart in the Year 

1591 off of Yarmouth, carried to Northbergen, then ſold 
to 4. afterwards ſold to B. B. ſends her to the 75 
Indies, afterwards to France, and in the Year 1695 t 
England; where ſhe being retaken, it was reſolved that 
the Property was not alter'd. The Words of the Judg- 

ment in this, and the like Caſes, are very remarkable: 
L In preſenti pertinere, is Part of the Sentence; ſo that the 
1 Sentence does not give a new Right, but confirms an 
# old one. 

In the Civil Law Alteration of Property is a Thing of 2 Elm. 
an odious Nature; and therefore the Law even by 1 
Fiction prevents it, as in the Jus poſtliminium; where in 
Order to preſerve Property in the Perſon returning Jure 
poſtliminii, the Law eſteems him never to have been a 
Captive, that ſo manente cive maneant ſua bona. 

Lud. Molin. de Fuſticia, in diſputatione 118. Priori- Lud. Molin 
bus Dominis reſtituenda que capta fuerint ab militibus, qui- 

bus numerantur NHipendia. Bello res per vim uſurpantur, 

quando ad locum tutum Oc. 
petrinus Bellus, Part 3. No 11. de poſtliminii Jure Prim: 
| rever fis. Inſuper ſciendum, hoſtibus capta non ſtatim hoſtium oy 
fieri, Milites dicunt, that Things ſo long in the Poſſeſ- 

ſton of the Enemy eorum fieri : Jura hoc non dicunt, cum 
fieri poteſt that the Property may be altered by the Po: 
ſeſhon of a ſhorter Time, & forſan not alter'd diutur- 
niori poſſeſſions. 

Conſulat. del mare, cap. 287. a Book of great Autho- Confulce. 46 
rity, lays down the Security = the Place into which de- 
ducuntur capta, as that which cauſes the Alteration of 

Property; otherwiſe, after a proper Reward to the Re- 
takers, ta &c. 


Albericus 


IT”. 
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againſt what the Doctor quoted. 


Albericus Gentilis, in the Place quoted by the Advo- 


cate for the Plaintiff, has for his Title theſe Words: 


Rem non fieri Hoſtis ante deductionem infra præſidia- And 
his Determination eee to his Title, and expreſly 
Grotius, lib. 3. cap. 9. ſect. 16. Ez vero res, que infra 
præſidia perductæ nondum ſunt, quanquam ab hoſtilus occu- 
patæ, ideo Poſtliminii non egent, quia Dominum nondum 
mutarunt ex gentium Jure. N 
As for the Quotation out of Grotius, Recentiori Jure 
Tc. Grotius builds there upon a miſtaken Foundation; 
for he quotes Albericus Gentilis, lib. 3. and there is no 
third Book. Indeed in cap. 3. lib. 1. there is ſomething 
like it; but Grotius quoted there Part of an Argument 
without conſidering the Concluſion, which is directly 
againſt his Quotation, perductionem omnino deſiderunt om- 
nia ſays the Bock. 3 > On 


The Court ſeem d to be of Opinion for the Defen- 
dant. They thought that the Plaintiffs being found by 
the Verdict to have no Intereſt in the Ship which he in- 
ſured, ſhorld make no Difference. | 
1ſt, Becauſe they never would be more favourable to 
an Inſurer non bona fide, or Wagerer, than to one that 
inſured bona fide. „ 

24ly, Becauſe to make a different Interpretation of 
this Deed from what is commonly put upon Policies of 
Inſurance, would be to run counter to the Deſigns of 


the Parties, who have made Uſe of the very ſame Words 


that are uſed in {ſuch Policies; nay who have expreſly 
provided for this very Caſe, by thoſe Words, Intereſt or 
no Intereſt; which Words ſignify nothing at all, unlefs 
the ſame Loſs intitles to a Recovery where the Inſurer 


bas no Intereſt, and where he has; and that the Pro- 


perty is not altered by the taking, they held to be very 
plain. 8 & N 


To be argued next Term by common Lawyers. 
. 5 Queen 


n 
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Queen and Doughton. B. R. 


TEE Caſe was this, A Man ſettled in a Pariſh T 
removes into an extraparochial Place, where he Sy 

gains aSettlement, then removes into another Pariſh, and 

there becomes chargeable. yy 


The Queſtion was, What this laſt Pariſh can do with I hat te üb be 
him? Whether, by Virtue of that Act of Parliament, that Perſons fer- 
enables them to {end ſuch a one to the laſt Pariſh, where 8 
he was legally ſettled, they may ſend him to the Pariſh 
he lived in before ſuch Time as he removed to the ex- 
traparochial Place? For ſend him to the extraparochial 
Place they cannot, for want of Officers to receive him. 
judge Powell took this to be caſus omiſſus, and what S. 485 
ought to be moved in Parliament; theſe extraparochial 
Places being many in Number, and of great Extent. 


Mhitlocſt and Suire. B. R. 


"THIS was an Indebitatus Aſſumpfit for Goods ſold Heki: 
and delivered. The Defendant pleads in Bar, . 
That before the Time of bringing the Action, he made 
a Tender of the Money, and that ever ſince the Tender 
paratus fuit to pay the Money. It- was inſiſted upon, Pleading. 
that the Plea in Bar was not compleat enough ; for he 
ought to have pleaded, That he has been ready to pay 
the Money, not only ever ſince his Tender, but from 
the Time the Goods were delivered, viz. from the Time Su. 623. 
the Money firſt became due. And the Court ſeem'd to 
think this a material Omiſſion; for it may be the Money 
was demanded before the Tender, and then there is a 
good Cauſe of Action. - "rr 
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Ok and Hill. B. R. 
Nit of li- HE Queſtion was, Whether in a Writ of Inquiry, 
Cider Las it was not neceſſary, that there ſhould be fifteen 


in other Days between the Tzſte and the Return, as well as in 
ſhould be fif- other Writs ? | 


teen Days be- | 
tween the Teſte and the Return. 


The Court ſeem'd not to think it neceſſary, even by 
Common Law; but if it were neceſlary by Common 
Law, that it was helped by the Equity and Intention of 

13 Car. 2. cap, 2. ſect. 6. TE 5 

They did not think it neceſſary by the Common 
Law; becauſe the Statute of Articuli ſuper chartas, viz. 
but. 28 Ed, 1. cap. 15. made in Affirmance of the Common 
Law, requires fifteen Days between the Teſte and the 
Return of all Summons and Attachments, as a reaſon- 
able Time, in which the Party, in whatſoever Part of 
Writ of In- England he 18, may be brought to Court: But now a 
Sams”. Writ of Inquiry is no Summons, nor in Nature of a 
Summons ; for both Defendant and Jurors are out of 

Court. | „„ 
But ſuppoſing, That by the Common Law fifteen 
Days are required, yet they thought it might be within 
8g. 2. cl. s. the Equity and Intention of the Statute of Car. 2. the 
Words whereof are, That in all Actions of Debt, and 
all other Perſonal Actions, and Actions of Ejectment, 
after an Iſſue joined therein to be tried by a Jury, and 
after any Judgment had in any ſuch Action, there ſhall 
not need to be fifteen Days between the Teſte and the 
Return of the Writs of Venire facias, Habeas Corpora Ju- 
ratorum, Diſtringas Juratores, Fieri facias, Capias ad Sa- 
ti faciendum; and that the Want of fifteen Days between 
Oc. in any ſuch Writ, ſhall not be a Cauſe of Error. 


Now 


2 


nn. . 
” 


Term. Hill 10 Ann. B. R. 
Now the Words any Judgment ſuppoſe more than 

one Sort of judgment; but after a Verdict, there are After Verdict 

but two Sorts, viz. Final and Interlocutory Judgments. Judgments, 

Now after an Interlocutory Judgment there never goes trocnory.. 

any Writ, but a Writ of Inquiry; therefore ſhould not 

this Statute extend to a Writ of Inquiry, the Word any 

would be improperly uſed. 

And then the Concluſion of the Statute, Nor ſhall the 

Want Cc. in any ſuch Writ, Tc. are Words ſo general, 

that they need not be tied up to the Writs before men- 

tioned in the Statute 3 but may very well be underſtood 

of Writs of the ſame Nature, and following ſuch Judg- 

ments: If indeed the Concluſion had been, in any of 

the Writs before recited, the Statute could not have born 


{uch an Interpretation. 


. 
— 


o 
sf * 
* 


ut the C. B. differing in their Practice, in this Parti- 
cular, from B. R. according to the Reports of the Clerks; 
1 it Was judged proper, for the Judges of both Courts, to 
3 meet and eſtabliſh one uniform Rule of Practice. 
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Anonymus. 


IF fo be, that a poor Perſon be removed from the 
when final. Pariſh of 4. to the Pariſh of B. by Order of two 
| Juſtices, and the Pariſh of B. remove 5 hy to the Pariſh 
of C. the Order of the Juſtices removing him to the 

Pariſh of B. is become final; becauſe B. did not appeal 


to the Quarter-Seſſions. 


Anonymus. B. R. 


e e N Exception was taken to an Order of Juſtices 

Maintenance made for the Maintenance of a Baſtard Child, 

of a Baltar®. that it was not ſet forth in the Order, that the Baſtard 
Child was likely to become chargeable to the Pariſh ; 
which is the very Foundation of the Juriſdidion of the - 
Juſtices of Peace. 

Baſtard Chil- Sed non allocatur; for the Law preſumes, that Baſtard 

dren pre- 


ſumed likety Children will become chargeable; becauſe Nobody is 


33 bound to provide for them; ; and therefore this need not 
* in the Order. 
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Another Objection was, That the Order was for the 
reputed Father to pay o much a Week for the Main- 
tenance of the Child, until the Child ſhould come to the 
Age of eight Years; whereas the Order ought to have 
been conditional, if the Child continue ſo long charge- 
able. 8 
Sed non allocatur; for ſuch Orders in the very ſame 
Form have often been allowed; and the Words of the 
Order, Towards Maintenance of the Child, do imply ſuch 
a Condition. | | | 
N. B. In Caſe of Baſtards, Complaint not neceſſary, Complaint, . 
to the giving Juſtices of the Peace Juriſdiction; as it is in Battards as 
in the Caſe of Poor. 


Mitchell and Reynolds. B. R. : 
_ Vide ante, Pag. 27. | 
Tua the Bond was void, theſe Caſes: cited: 

2 Hen. 5. 3 Levinx 24. 3 Go. 208, where if a 
Sheriff takes a Bond for his Execution Fees, it ſhall be 
void; but held that a Promiſe would have been good. 


On the other Side it was ſaid, That an Infant could Contracts of 
not, either by a parol Contract, or a Decd, bind him- {9s 
ſelf, even for Neceſſaries, in a Sum certain; for ſhould 
an Infant promiſe to give an unreaſonable Price for Ne- 
ceſlaries, that would not bind him ; and therefore it 
may be ſaid, That the Contract of an Infant for Ne- 
ceſſaries, quatenus a Contract, does not bind him any 
more. than his Bond would ; but only fince an Infant 
mult live, as well as a Man, the Law gives a reaſon- 
able Price to thoſe, who furniſh him with Neceſſaries. 

2 Hen. 5. was but the extrajudicial Opinion of a ſingle 
Judge; and then it was a total Reſtraint for a particular 
„„ RD” — Tune; 


Time; whereas this is but a Reſtraint in a particular 
Place. And for the Caſe of Execution Fees, upon the 
Statute of 28 Elix. cap. 4. it was to prevent Oppreſſion; 
for the Sheriff might threaten the Perſons concern d, 
that he wou'd not let them have the Execution, unleſs 
they would enter into ſuch a Bond. 


The Judges retained the ſame Opinion, they had in a 
former Argument upon this Caſe. Yo 

And Judge Eyre ſaid, That if the Bond was void, the 
Reaſon mult be, becauſe it was malum in ſe; and then 
ſeveral Cuſtoms, which ſtand upon the ſame Reaſon, 
and have been adjudged good, will be overthrown; and 
he was of Opinion, That the Jury had no more Power 
in an Aſumpfit, where the Promiſe was. certain, to miti- 
gate the Damages, than they had in Caſe of a Bond; 
and if ſo, the Reaſon of the [Difference between Bond 
and Aſumpfit, that has been ſo much infiſted on, falls to 
the Ground. Vide Poſtea, Hill. 11 Ann. e 


1 


Middrington and Charleton. B. R. 


Appeal fo Pal 8 was an Appeal, brought by the Wife, for the 

To Murder of her Huſband; and upon a Demurrer, 
theſe two Points were inſiſted upon. _ 

0 1/7, That in the Writ, the t. in the Word Apbellat 

Ul was turned up; and therefore the Writ was inſenſible, 

. and in the Eye of the Law no Writ at all. 3 Co. 18 2, 

iis 467. Mich. 1693, Ball and Roe. b 

= 24 Exception was, That there was a Diſcontinuance 

wi for in the Exigent, the Words de morte ſui viri, unde 

1 eum appellat were omitted; and therefore it did not ap- 

> pear, that this Exigent was ſued out in this Action. 


To the 1/} it was anſwered, That the turning up of 
the t. being no known Abbreviation, ſhould go for no- 


thing. : 
2 To 


ſl — — 


"= Paſch. 1 11 Ann. F N. 87 
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To the 24 Point it was ſaid, That this was an Exigent, 
ſued out between the ſame Parties that the Capias was; 
and that there 1s no Variance between the Capias and the 
Exigent ; tho' there is ſomething more contained in the 
72 then what is in the Exigent. And upon Prayer 

of Oyer of meſne Proceſs in this Action, this Exigent 
Was recited, and thereby admitted to be the Exigent in 

this Suit. 

It was argued further, That this Diſcontinuance, if it 
was one, was aided by Appearance; and that the Diffe- 
rence taken, That Appearance and Pleading- over docs 
aid a Diſcontinuance, but not Appearance and Demurrer, 
was not Law. 9 Hen. 5. fol. 2. 2 Co. 284. Roll. Abr. 789. 
Co. Rep. 4th Vol. Boſſe's Caſe. i Ventris Te 


[ Serjeant Cheſhyre for the Appellant, Mr. Reeves for the 
2 . 


Rogers and Wood. B. R. 
I N this Caſe, a Releaſe of a Recognizance was pleaded Plealis 


to. be, ante Emanationem Scire facias, which is * 
naught; for it might be made be fore the Action brought, 
and the Plea true, and then the Releaſe is void. 5 Co. 


Rep. 70, Hoe's Caſe. 1 Inſt, 265. Goldsb. 166. Moore 469. 
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'Termino S. Mich. 
11 Anna, 


In Baxco Recis. 


Ruſh and Seymour. 


| Amendments TATUTES of Amendment extend only to Plead- 


of Pleas. 


Falk. 47, ings of Record ; therefore Pleadings while in Paper 


* are bc by Common Law. 
Salk. 52.  Anciently all Pleas were ore tenus at the Bar; ad then, 
if any Error was ſpied in em, it was preſently amended. 
Since that Cuſtom is changed, the Motion to amend, 
becauſe all in Paper, ſucceeded in the Room; and it 1s 
a Motion that the Court cannot refuſe: But they may 
775 it, if the Party deſiring it refuſe to pay Coſts; 
or the Amendment defired ſhould amount to a new 
Plea, 


; | Radcliffe 


n 


Term. Mich. 11 Anm. 


** 


— 


In Canc. 89 


See this Caſe 


Radcliffe and Roper. In Canc. 
| Vide poſt. Paſch. 13 Ann. in Houſe of Lords. pony "hag 


167, 181. 


3 HIS being a Cafe of Conſequence, Sic Simon Har- In this Ca 
court, Lord Keeper, was aſſiſted by Sir Thomas Par- reve; 1½ 
ker, Lord Chief Juſtice of B. R. Sir Thomas Trevor, Lord b. . fe 
Chief Juſtice of C. B. Powell, Judge of B R. and Sir 5. — 


John Trevor, Maſter of the Rolls. D 'Sup- 


| | | plus to a A0. 
mam Catholick, That this Surplus is in Nature of a real Intereſt, and as ſuch, void, by Act of 
King Williani. Reſolv'd zdly, That the Word Purchaſe, in that Act, does include Devite. Reſolv'd 
3dly, That a ſubſequent Deviſe to A. tho? 4. be incapable of taking, is a Revocation of a precedent 


Deviſe to 3. 


The Caſe in Subftance Was; | 
A Roman Catholick deviſes his Land to four Truftees, For a more 


two Papiſts and two Proteſtants, to be fold for Pay- State of rn. 
ment of Debts and Legacies; and by a Codicil, amongſt . 
other Legacies, he deviſes the Remainder, whether in 

Lands or Perſonal Eſtate, to two Papiſts and their Heirs. 

Now, Whether this was a good Deviſe, ſo as to diſ- 
inherit the Heir at Law, being a Proteſtant, notwith- 
ſtanding the 11th and 12th of Will. 3. chap. 4. made for 
the preventing the Growth of Popery, was the Queſtion. 


For the better underſtanding the Force of the Argu- 
ment on each Side the Queſtion, it will be proper to 
premile the aforeſaid Act. 1 

By the ſaid Act it is provided, That from and after stat. fr and 

© the 29th of September 1700, if any Perſon educated 4, ir 
in the Popiſh Religion, or profeſſing the ſame, ſhall proveming - 
not within fix Months after he or ſhe ſhall attain the Popery, 
Age of eighteen, take the Oaths of c. and ſubſcribe — 
Oc. every ſuch Perſon ſhall in Reſpect of him or her- 
* ſelf only, and not to or in Reſpect of any of his or her 
* Heirs or Poſtetity, be diſabled and made incapable to 
inherit or take, by Deſcent, Deviſe or Limitation, in 
4 Poſſeſſion, 


4 
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« Poſſeſſion, Reverſion or Remainder, any Lands, Tene- 
ments or Hereditaments; And that during the Life of 
© {uch Perſon, or until he or ſhe do take the ſaid Oaths, 
© and ſubſcribe &c. the next of his or her Kindred, 
© which ſhall be a Proteſtant, ſhall have and enjoy the 
ſaid Lands, Tenements and Hereditaments, without 
o being accountable for the Profits, by him or her re- 
© ceived during ſuch Enjoyment thereof, as aforeſaid ; 
gut in Caſe of any wilful Waſte committed on We. by 
© the Perſon ſo having or enjoying the ſame, c. the 
© Party diſabled, his or her Executors and Adminiſtra- 
© tors, ſhall recover treble Damages for the ſame, Ic. 
And that from and after the 10th of April 1900, every 
© Papiſt, or Perſon making Profeſſion of the Popiſh Re- 
© ligion, ſhall be diſabled, and is hereby made incapable, 
© to purchaſe either in his or her own Name, or in the 
Name of any other Perſon or Perſons, to his or her 
© Uſe, or in Truſt for him or her, any Manors, Lands, 
© Profits out of Lands, Tenements, Rents, Terms or He- 
« reditaments ; And that all and ſingular Eſtates, Terms, 
and any other Intereſts or Profits whatſoever out of 
Lands, from and after the ſaid 1oth of April, to be 
© made, {uffer'd, or done, to or for the Uſe or Behoof 
of any ſuch Perſon or Perſons, or upon any Truſt or 
Confidence, mediately, or immediately, to or for the 
Benefit or Relief of any ſuch Perſon or Perſons, ſhall 
© be utterly void and of none Effect, to all Intents, 
* Conſtructions and Purpoſes whatſoever. 


Argument It was argued in Favour of the Deviſe, That there 

tor Roman : 8 * a 

Catholicks. was nothing in the Act to prevent Papiſts from ſelling 
their Land; but the Deſign of the Act was rather to 
oblige them to ſell, and turn their Real into Perſonal 
Eſtate: For the Continuance of ancient Seats in the 
Hands of Papiſts, was eſteemed the chief Bulwark and 


Support of Popery ; thither reſorting Jeſuits, Cc. 
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If a Roman Catholick may ſell, he may certainly give 
away the Money ariſing from the Sale to a Catholick. 
If now a Papiſt may do this in his Life-time, Why 
may he not, as to the Reaſon of the Thing, appoint 
this to be done, by Truſtees, after his Death ? 


| If it be objected, That tho' the Eſtate, being by the 
Will appointed to be ſold, muſt be in Common Law 


looked upon as Perſonal Eſtate, yet it is Land in Equity; Maxim of 
| becauſe it is a known Rule in Equity, That the Reſiduary . 


Legatees, may come into the Court of Chancery, and 
pray that they may have the Land, upon their paying 
the Debts and Legacies, for Payment of which the 
Land was to be ſold. 
It may be anſwered, That if a Perſon has his Liberty 
to take either Land or Money, the Court will not com- 
pel him to take the Land; for Where then would be 
his Liberty? _ 9 
Beſides, for the Court, as this Caſe is, to decree him 
the Land, were to take from him, what the Law allows 
him to take and enjoy, and give him that, which an AQ 
of Parliament diſables him from taking; and conſe- 

quently would altogether overturn the Will of the Teſ- 
tator. Neither is this the only Caſe, where this Rule of 
Equity may happen to fail. For ſuppoſe the Surplus 
were deviſed to an Alien, whom the Law diſables to 
take Land, Shall this Court decree him the Land, that, 
which the Law will not {ſuffer him to enjoy? Should 
this be eſteem'd as a Real Eſtate, it would follow, That 
a Roman Catholick could not charge his Lands, with 
Portions, for younger Children of his own Perſwaſion, 
or Payment of his Popiſh Creditors; becauſe, by the 
{ame Rule of Equity, if the Land were bur ſufficient 
for the Payment of Debts, c. the Creditor might come 
into a Court of Equity and pray the ſame Thing. 

If it be objected, That the Teſtator himſelf calls it 
Land; for in the Codicil, he deviſes the Remainder, 


whether in Lands Cc. It may be anſwered, That this 
8 | Was 


* = 4 OI 9 So 
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Purchaſe. 


was but the Flouriſh of a Lawyer's Pen; and that if the 
Will were complied with, there could be no Remainder 


of any Real Eſtate. 


Thus far it was argued, upon Suppofition, That a 


Roman Catholick was, by this Act of Parliament, diſa- 
bled from deviſing Real Eſtates to a Papift. But that he 


was not, it was argued to this Effect : 


That this Act of Parliament, as to the firſt Clauſe 


of it, which reſpects thoſe under the Age of Eighteen, 
did not create an abfolute, but a conditional Diſability 


only; viz. if after the Age of Eighteen, he did not do 


ſo and ſo; c. and if he did not, it did not even then 
create a total and abſolute Diſability; but only made, 
quaſi, a Sequeſtration of the Profits during Life, or 
Non- compliance. „„ TS. th 

Then comes the fecond Clauſe, which creates in 
every Papiſt, an abſolute Diſability to purchaſe Lands, 


Oc. 


Legal Import Word Pꝛurchaſe ſtands oppos'd to Deſcent, ſo that what- 


01 it. 


ever Eſtate a Man does not come to by Deſcent, he does 


by Purchaſe, and then Purchaſe neceſſarily includes De- 
viſe. But it is not always taken in ſuch a comprehen- 
five Senſe ; and even in this Court, the Word Purchaſe 


is frequently uſed by Way of Contradiſtinction to vo- 


luntary Settlements. And that it is here to be under- 


ſtood in the vulgar and more common Acceptation of 


the Word, appears from the former Clauſe, reſpecting 
Infants ; where the Act makes Uſe of the Words De- 
wiſe, Limitation and Deſcent. Now had they underſtood 
the Word Purchaſe in the legal Acceptation, that Word 
alone might have ſupplied the Place both of Limitation 


and Deviſe. 


Beſides, the Words in the AQ immediately ſubſequent 
to purchaſe viz, in his Name, or to his Uſe, c. ſeems 


It is true that ſpeaking as a Common Lawyer, the 
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to 7e done by the Ney, to n the Eſtate moves ; 5 
and not from whom. 

And then for the third ad laſt Clauſe, vix. That 
all and ſingular Eſtates, Terms, and other Intereſts, or 
Profits whatſoever out of Lands, from and after the 

roth of April, to be made, ſuffer d, or done, Cc. 

It was argued, That this Clauſe ſhould not make a 
Deviſee a Purchaſer ; becauſe it was not an independent 
Clauſe, but explanatory of the foregoing 3 - the Word 
ſuch plainly coupling it to that, to which it was only the 
Addition of a Penalty. For the preceding Clauſe in- 
capacitating a Papiſt to purchaſe, it might be aſked, but 
what if he ſhould ? then comes this Clauſe, and anſwers 
the Queſtion, ſaying it ſhould be void. 

To underſtand this Clauſe in another Manner, were 
to ſet one Part of the Act, at Variance with the other. 

| For whereas the firſt Clauſe creates but a conditional 
_ Diſability of taking by Deviſe ; wiz, if they do not ſo 
and ſo, after the Age of eighteen ; Cc. this Clauſe 
thus underſtood makes an abſolute one. 

All this was ſtrengthened by obſerving, That Penal 
Laws muſt receive the molt mild and favourable Inter- 
pretation. 


On the Side of the Proteſtant Heir at Law, it was in- Argument 
ſiſted, That this was a real Deviſe, or a Deviſe of Land. fegtant Hels — 
For as to the Objection, That this Court could not, * Lv. 
in this Caſe, decree the Land to the refiduary Legatee; 
becauſe that would be for this Court to decree him what 
he is by this Act unqualified for enjoying: 
It was anſwered, That before this Act of Parliament 
it would have been Land in Equity ; and ſurely, it can- 
not be pretended, That there is any Thing in the Act 
to alter it. It would be very ſtrange, if this Court 
ſhould, after an Act of Parliament made for the prevent- 
| ing che Growth of Popery, make one Rule for a Proteſ- 
1 tant, and another in Favour of a Papiſt; and look upon 


Y © +1 the 


94 Term. Mich. 11 Ann. In Canc. 
the ſame Deviſe, as Real, if made to a Proteſtant; but 
as Perſonal, if to a papift. | 
As for the Caſe put of . to an Alien; 1 
was anſwered, That an Alien may take, but not for his 
own Advantage, but that of the Crown, who, in that 
Caſe, would have the Land. 
1 Land would even at Common Law ral by the Words 
Land, will at Profits out of Land: But here the Teftator himſelf in 
Lache. his Codicil calls it Land, which makes it a ſtronger Caſe; 
and then the Word Remainder, which imports a Fee, 
according to Lutwyche 562, and makes it go to the 
Heirs, not Executors, ſhews that it has the Nature of a 
Real Eſtate, and was eſteem d of as ſuch, by the Teſ- 
rator, 
As for the Objeftion, That this would fal hard upon 
younger Children and Creditors of Papiſts; it was an- 
ſwered, That the Deſign of the Act was to lay Difficul- 
ties upon Roman Catholicks. And beſides, this Caſe 
differs from that; becauſe it was here the Caſe of a 
Reſiduary Legatee: And whether as to Creditors, and 
younger Children, it might not be conſider'd as Perſonal 
Bſtate, tho' Real to the Reſiduary Legatee; and whether 
+: becauſe the Reſiduary Legatees might pray to have the 
Land, the Creditors might do ſo too, the Counſel of 
the fame: Side, differ d in Opinion. 


And becauſe the Counſel for the Proteſtant 1 
had argued, That if the Deviſe was void as to the Po piſh 
LaterDevife Truſtees, the whole ſhould go to them: It was hey 


_ the void, yet by the Counſel for the Proteſtant Heir at Law, That 


2a Revocation 


of a former, the Codicil was a Revocation of the Will. And to this 


tent. 


—— Purpoſe, 1 Rol. Abr. 614. was cited, where Land is de- 


viſed to one, and after, the ſame Load is deviſed to the 
Poor of the Pariſh, who are incapable of taking ; and 
it was held, notwithſtanding, the laſt Deviſe was a Revo- 
cation of the former. | 


As to the Act of Parliamnent, That a Papiſt was 
diſabled by it, from taking Land by Deviſe, it was ar- 
2 1 | gued 
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gued from the Deſign of the Act in general; which 
would be wholly vain, and by no Means anſwer the 


End it was deſigned for, unleſs this Interpretation was 
put upon it. Proteſtant Heirs of Popiſh Anceſtors, will 


be always diſinherited; and it will be very eaſy to con- 
ceal a Gift under a Deviſe; one need only ſuppoſe a Pa- 
piſt makes his Will, and enters into a Bond not to re- 
voke it. 

It ſeems ſtrange to imagine, the Legiſlators intended 


to leave Roman Catholicks free to take Land by Deviſe, 


a Way that coſts them nothing; and tie them up from 


taking Land by Purchaſe, a Way, in which they are to 


pay a valuable Conſideration for it. 

It had been a more reaſonable Intention, to have in- 
capacitated the Papiſts, from taking Land, this Way, of 
all others. For making a Will is a ſerious Act, done 
often in extremis, at a Time when Men are more than 
ordinarily ſolicitous, ſo to diſpoſe of their Poſſeſſions, 


as they think, and will be told, at leaſt, by their Prieſt, 
is moſt for the Good of their Souls, viz. to thoſe of their 
_ own Communion. _ 


Unleſs this Interpretation prevails, grown Papiſts will 


be in a better Condition than thoſe under Age, which 
ſurely was never the Intention of the Law-Makers. 


As for its being a Penal Statute; the Queſtion is not 
about extending Penalties, but whether the Act ſhall not 
be in a Manner uſeleſs, BE, 

| Beſides, Penal Laws made for the preventing publick 


Miſchiefs, have been, and may be extended. As the Sta- 


tute of 1 Rich. 2. that gives an Action of Eſcape againſt « el. 2. 
the Warden of the Fleet only, extended by Equity, to £#/age by E- 


all Goalers whatever. Statute of Petty-Treaſon for a 
Servant to kill his Maſter; extended to Miſtreſs. 


wty. 
Petty-Treaſon 
by Equity. 


The Word Purchaſe in a legal Senſe includes Devi ; 2Caſes inLaw 


I and Ex v 


But 


and Legiſlators may well be {ſuppoſed to be acquainted 177. 
wich the legal Import of NH. 


D555 Ib, Fr 12 N. 


Third Clauſe 
of the Act an 
independent 
Clauſe, and 
not explana- 
tory of the 
former, 
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But chew Clauſe wits thas celied 3 which (it 
was ſaid) was not explanatory, but an independent 


Clauſe, referring to thoſe above the Age of eighteen, 


wh as for the Word ſuch, that did not make it explana- 


ef the preceding Clauſe ; but only referrd it to 
hi Perſons ſpoken of before, viz. Perſons profeſſing 


the Popiſh Religion. And belides, it has a new Com- 


mencement, a plain Mark of its being a new indepen- 


dant Clauſe, But ſuppoſing it an explanatory one, cer. 
tainly the precedent Clauſe is to be govern d by the ex- 


planatory one, and not vice verſa. 
And, without Doubt, the Words in the third Clauſe 


do include Deviſe; for the Words Profits out of Lands, 
may be conſtrued of Profits ariſing from Sale, as well as 
continuing Profits. Certainly a Deviſe to a Papiſt, will 
fall under theſe Words, Eſtates, Terms, Intereſts, Tc. to 


be made, done, or ſuffer'd, to the Uſe, Benefit and Re- 


| lief of Papiſts. 
Note, It was ſaid, That a Purchaſe for-a als Con- 


feration could not be included under the Word Relief; 


becauſe the Worth being paid, it could not be deemd 


any Relief. Contra of a Will. 
Vide poſt. Paſch. 13 Ann. in Houſe of Lords, 


Lord Lanſdown's Caſe. ER - 
L HIS was an Ejectment brought by three Coheirs 


againft the Lord Lanſdown. And upon a Trial at 
Bar, two Points aroſe, which at length came to be found 
ſpecially; as appears from the following Notes of what 


paſs d at the Trial at Bar. 


The Earl of Bath, the common Anceſtor, made his Will 
dated 2 4th of October 1684, under which Will the Lord 


Lanſdomn claims: This Will afterwards in 1696, flood 


revoked, by Act in Law, as to all the Real Eſtate deviſed 


by 1 it; bur not the Perſonal. 
23 = Some 
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some Vears after he told Mr. Nicholls, then in the 


fame Coach with him, that he deſigned to republiſh his 


Will. The Day after, in the Preſence of ſeveral People, 
he brings with him his Will in one Hand, and two Co- 
dicils of the ſame Import in the other, and ſays, This is 
my Will, by which I have ſettled my Eſtate; and This I 


deſign as a Codicil to my Will, to be taken as Part and 
Parcel thereof. Then the Codicils were duly executed, 


according to the Statute of Frauds and Perjuries; and 
the Will and one Codicil were ſealed up in one Paper, 


with the Earl of Bath's Seal, and the other Codicil in 


another Paper, with the ſame Seal; and theſe Papers 
were, after his Death, produced by thoſe, with whom 


they were depoſited. 
Neither Will, nor Codicil were read at the Time of 
Republication. „ 


In the Codicil he takes Notice of his Will in the fol- 
lowing Manner; 1 5 

Whereas I made my Will in 1684, which I do not intend 
wholly to revoke ; but in reſpect of many Alterations fince 
happening, Tc. | 


Whether this amounted to a Republication of his 
Will; the Will not being ſeal'd and ſubſcribed, as the 
Statute for preventing Frauds c. was the Queſtion, 


This Point, before it was found ſpecially, was ſpoken 


to, by the Counſel for the Plaintiff, to this Purpoſe. 


That when the Will was revoked, it became a meer 
Scroll; a Paper, indeed, in which there was Writing, 


but of no Force, and no more capable of becoming a 


Will, than any other Paper whatever. | 

In 1 Roll. Abr. 618, it was held, even before the Sta- 
tute of Frauds and Perjuries, That the inſerting of a new 
Legacy, or making another Executor, did not amount 
to a new Publication. e 
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2 Vern. 625, 


722. 


Same Forms 
neceſſary to 
republiſning 
as making a 
Will. 


Caſe of Cot. 
ton and Cor- 
ton, 2 Vern, 
209. contra. 


It appears s from the Caſe of Sir Litton Strode and Lady 
Falkland, that the making a Codicil, quatenus a Codicil, 

is no new Publication. For in that Caſe, a Man by his 
Will deviſes-all his Lands, afterwards he purchaſes. other 
Lands, and after that he makes a new Codicil to his 
Will, executed according to the Statute of Frauds and 
Perjuries; and whether this was a new Publication of 
his Will, ſo as to take in the Lands after-purchasd, was 
the Queſtion, and reſolved by Lord Cooper, Chief Juſtice 
Trevor, and Judge Tracy, that it was not; for ſince the 
Statute of Frauds, the ſame Forms are neceſſary to the 
republiſhing of a will, as to the Ault making. 


In Trevanion's Caſe, a Man holds up a Paper, and 
ſays, this is my Will; where it was held, that theſe 
Words did not de it his Will, becauſe it was not 
read; and this before the Statute of Frauds. 

That no Parol Declaration referring to a Paper in 


Writing, would make a Republication, even before the 


Plowd. 3 42. 


Laps dLepacy. 
2 Vern. 722, 


Statute of. Frauds, is plain from the Caſe of Bret and 
Rigden, in Norden s Commentaries. And here is nothing 
pretended in Writing, that imports a Republication ; for 
as for the Words in the Codicil, no one that reads them, 
can think they do: And for che Parol Declaration, it was 
licerally true; for it remained a Will, as to his Per- 
ſonal Eſtate. . 


Second Point was, That fapalig the Will. repub- 
liſh'd, yet it cou'd convey no Title to the Defendant; 
becauſe he claims as Iſſue Male, to the Deviſee in Tail, 
Bernard Grandille, who died, living the Teſtator; and 
therefore it was a laps'd Legacy. 

And of this Opinion was the Court. 

But the Counſel inſiſting that this was a Deviſe in Tail, 
and therein different from the Cale of Bret and Rigden, 
in Plomden; and that in this Will, the Teſtator declares, 
that he ſo devis'd it for the Preſervation of his Name and 
Fanuly ; and that the Republication was after the Teſta- 

I | | cor 
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tor knew of the Death of Bernard Granville; and FI 
fore could not intend that Bernard, who was dead, 
could take; and deſiring, upon their Reputation, a 


ſpecial Verdict, it was granted. 
Caſes cited in reſpect to this ſecond Point, were Fuller 


ad Fuller, Cro. Eliz. 422. which Caſe is alſo taken No- 


tice of in Moore's Rep. Steed and Burier, in which Caſe, 
reſolved, by both Courts, That there is no Difference 
Due a Deviſe 1 in Fee, and in Tail, as to this Purpoſe. 


The Counſel for Lord Linſtnd offerd i in Evidence, ven. 28, | 


337, 339. 


parol Declarations of the Teſtator, that it was his In- 31%; 
' tention, the Iſſue Male ſhould take by the Will: But F292 Pech, 


rat ions not to 
this was oppos'd per Counſel for the Plaintiffs ; and re- be allow'd as 


| Evidence to 
fus'd. by the Court. | explain Wills, 
| T3484 unleſs in Afﬀ- 
firmance of the 8 Law. 


Caſes quoted as to this Purpoſe, 2 Co. Rep. Molineux 
and Molineux; where held, that if a Will refers to a 
Thing in Writing, that it is altogether as good, as if 
the Writing referr'd to, were inſerted in the Will ver- 


batim : But contra, where the Will refers to a Parol De- 


claration; for no Regard to be given to it, tho' referred = 
to by the Will. 2 Leon. 70. 5 Co. Rep. Cheyney's Cale. 
Rigden's Caſe, Plomd. Com. Caſe of Berty and Falkland, 
before Lord Somers. The Cale of Littlebury and Buck- 


ley, which was to this Purpoſe : A Rule had obtain'd in 
Equity, that where there are ſpecifick Legacies, and no 


Reſiduary Legatee, That there the Refiduum ſhould be di- 
vided according to the Statute of Diſtributions, contrary 
to the Common Law, which gives it to the Executor: 


Now here the Court did receive Parol Evidence, to prove 2 Yem. 648, 
it to have been the Intention of the Teſtator, that the 777; 


2 Caſes in Law 


Executor ſhould have the Refiduum; and that it ſhould % F4vi9 5 
not be divided. But the Reaſon, why the Court did this, | 


is expreſly aſſigned to be, becaufe it was in Affirmance 


of the Common Law; whereas here the Evidence i is of- 
fer” 'din Contradiction to the Common Law, vix. to 
enable 


— — 4 7 — 
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enable the Iſſue to take by Purchate, WhO by Rules of 
| Common Law was to take by Limitation. This Point 
2 Vern, 624, Was likewiſe fully ſettled in the Caſe of Litton and Fall- 
23 land, that went thro' the Houſe of Lords. T1 
I was obſerved, that moſt of theſe Caſes, being be- 
fore the Statute of Frauds and Perjuries, ſtood only upon 
the Statute for Wills in Writing, and muſt receive an 
additional Force from the Statute of Frauds. 
In Wills ba. Indeed if a Man deviſes an Eſtate to his Son John, 
good by Gay and there are two Sons of that Name; or if a Man de- 
where ro viſes the Manor of Dale, and there are two of that 
de Peron, Name; Parol Evidence ſhall be allow'd to explain which 
of: the two the Teſtator meant. 
2 Vern. 593. Mok 9 | : 
Reaſon of the Law in this Point clear and ſtrong ; for 
if Parol Evidence be once allowed to explain a Will, and 
give it another Senſe, than what can be collected from 
the Words of the Will ſtanding alone, What Purchaſer 
under a Will can be {afe? Or what Lawyer can give his 
Opinion upon a Point that depends upon a Will ? 


| Ducen and Borough of Aldborough. i B. R. | 


Mandamus to HIS was a Mandamus to the Mayor and Burgeſſes 
reſtore a Ca- | 
pital Burgeſs. of Aldborough, commanding them to reſtore one 


 Sparbawk to the Office of Capital Burgeſs of that We -” 


To this they return, for Cauſe of not obeying the 
Writ, That he had not taken the Sacrament within a 
Year before the Election, according to the Statute of 
13 Car. 2. 


Stat. t 3Cay.2. Jo this Return it was objected, by Sir James Moun- 

— tagu, That the Act of 13 Car. 2. as to taking the 
Sacrament, was only directory, as to the Electors, what 
Sort of Man they ſhould chooſe, and did not make a2 


Nullity of the Office, 15 
i: | And 


Term. Mich. 11 An. B. R. 101 
And to maintain this Point, the Caſe of the King and 
Larwood, Hill. 6 W. 3. was quoted, which was an In- Vide Silk. 67. 
formation againſt Larwood, for not taking upon him the 
Office of Sheriff of the City of Norwich, of which Office 
he was capable; he pleads to the Information, that he 
had not taken the Sacrament within a Year, Cc. and ſo 
was incapable ; Demurrer, and Judgment on the Side of 
the Information. This a Caſe in Point ; for whether 
the not receiving the Sacrament created an Incapacity, 
was the Foundation of the Demurrer. 


Court. This Interpretation of the Act, was never of- See gg. 54- 


Perſon put 
fer d to any Court, before the Caſe of Whitehorn 3 and inoan Office 
ſhould it prevail the Act would ſignify very little. receiv'd $2- 


As to the Authority of the Caſe of the King and panenm nn 
Larwood ; it amounts to no more than this, That a Man no Officer. 

| ſhall not defend one Crime by another; viz, his not 

taking upon him the Office, by his not receiving the Sa- 

crament. | 


A ſecond Objection to this Return was, That it did tt. r3C«.z. 
not ſhew, that this Corporation was in Being, at the arcane 
Time, when this Act was made. Sed non allocatur ; for <rxedbefore 
the Act extends to all Corporations created before and a4. 


after. 2 Ventris 243. 


A third Objection to this Return was, That it did not 
appear, that the Perſon was ſummon'd to ſay what he 
could for himſelf. 


To this it was anſwered, That this Return amounted Returns to 
to a ſpecial non electus, which muſt be as good as a ge- e 
neral one, becauſe it did imply it. And to prove a ge- 
neral non electus would have been a good Return, theſe 
Authorities were quoted: Dunch and the City of Nor- p;a. 546.436. 
wich, Eaſter Term 1706. 1 Siderfin 209, reported like- 
wiſe by 1 Keble 716, where the Return was non debito 
modo electus; held there indeed, That the Debito modo 

Ds: was 


102 Term. Mich. 11 Ann. B. R. 
was wrong, becauſe it made the Party a Judge of the 
Legality of the Choice ; but without that, the Return 
had been good. 1 Shower's Rep. Farrington's Caſe, the 
Return was nunquam fuit electus & perfectus; Leave was 
given to amend the Return, by ſtriking the perfectus out. 


Parker Chief Juſtice. 
WhetherCor- I think it very proper, a Corporation ſhould hear a 
expel Mem- Man before they expel him. No Inconvenience 1n hold- 
— re ing Corporations to this for it can only keep thoſe in, 
then? that are qualified to ſtay in: And if Corporations will 
unjuſtly, after hearing, expel Men, it aggravates the 
Fault; becauſe done againſt Knowledge. It is true the 
Party has an Action to be reftored ; but then, in the 


mean Time, he is wrongfully kept out. 


Powell. Very reaſonable that Corporations ſhould do 
this; but whether by Law we can oblige them to it, is 
the Queſtion. If a general non electus had been a good 

Return, why not that which amounts to a ſpecial non 
electus? Surely the adding the Reaſon does not make the 
Return worſe. | 


No Opinion given in this Point. 


We” 


Parker and Lilly. B. R. 


3 MAN aſſigns his Bond to B. B. ſues this Bond 
e in the Name of the Aſſignor, r a 
Allen: Writ of Error brought, and Judgment affirmed; after 


Aſſignor - | . 
gives a War- Execution taken out, but before it was returned, the 


tof Attor- . EE” BL, 
ney 10 e. Aſſignor gives a Warrant of Attorney to confeſs Satis- 
Snitz, faction upon Record, which is accordingly done, and 


Record, 1: 3 1 "a 
upon Record, upon this a Superſedeas taken out to ſtop the Execution; 


only in Chan- and now the Court was moved to ſet aſide the Su- 
&ry. Fs „ ͤ— y TT 
- perſedeas. 5 
1 


ff, 
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1, Becauſe after Aſſignme nt, the Court will not 
ſuffer the Aſſignor, to give a Warrant of Attorney, to 
acknowledge Satisfaction; and for this 1 Keble 803, was 
quoted. 

But, as to this it was ſaid, that the A Was 
Matter of Equity, and was more proper for Chancery 
than for this Court; and a late Cale was quoted in the Corts 2. 
Common Pleas, where a Bond was taken in Truſt for Low cop ks. 
another, and the Obligee dying while the Suit upon this Trufts, bur 
Bond pended, it was held that Ceſtuy que Truſt could not po of 
go on in the Action; becauſe this Court could not take 
Notice of the Truſt, or of any other Plaintiff, than who 
appear 'd to be ſo upon Record. 

And of this Opinion was the Court. 


But then 2uly, in Favour of the Motion, it was fur- Pats. 1 
ther inſiſted upon, that after Execution was gone out, it terExecution, 


was not regular to grant a Superſedeas, without a Judge's — | 


| Hand. Judges a Xa 
| . o . * 5 5 u ge s and? 
Court took Time to inquire into the Practiſe. 


 Ongly and Fred B. R. 


H 18 was a Writ of Error out of the Common A Devite to 
* an 18 


Pleas; and the Caſe was no more than this, A is Brothers 
Man deviſes his Land to A. and his two Brothers ſucceſ- Laldlior not 


void for Un- 
frvez; but not to be enter'd upon or enjoy'd by any of certainty for 
them, until after Marriage. A. was by the Verdict reds who 
found to be the eldeſt Brother: And, Whether this Will al take ff. 
was void, by Reaſon of the Uncertainty, who ſhould rake, 


was the Queſtion ? 


The Court were all of Opinion, That the Will was a 
good Will, and certain enough; for being in the Caſe of 
* the Common Law was a Guide to the Expoſition 
of the Word ſucceſſive ; viz, that the eldeſt ſhould, after 
his 


* 
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Inſinni] com- 


putaſſet. 


Bleading. 


When the 
Plea ſhould 
de Adio nm 
accrevit infra 
fex annos, in- 
ſtead of Non 


aſſumpſit. 


See Tawny's 
Caſe, Salk. 


331. 


Pariſh Taxes. 


A Rate can- 
not be made 
to reimburſe 
an Overſeer 
of a former 


Year. 


his range, enjoy It firſt for his TY then the ſecond, 
and then the third; eſpecially, when he who was named 
in the Will, is by the Verdict found to be the eldeſt 
Brother: Had the Deviſe been to 4. B. and C. to take 
ſucceſſive, it would have been void for the Uncertainty. 

Caſes quoted in the Argument, were Co. Litt. 377. 
Hobart 313. Raym. 82,83. Styles 434, 43 J. Moore 636. 


Sawkill and N. arman. B R. 


HIS was an Inſimul Computaſſet : The Count, up— 

on which the Queſtion aroſe, was, 'That upon an 
Account taken the gth of Jan. the Detendant appear- 
ing to be indebted to the Plaintiff, in the Sum of 1507. 
promiſs'd Payment, upon the 3oth of Jan. Defendant 
pleads non aſſumpſit infra ſex Annos. To this it was de- 
murred ; becauſe the fix Years are to be computed from 
the Time of the Performance, and not of the Promiſe ; 
and therefore this Plea might be true, and yet the Plain- 
tiff not barr'd by Statute of Limitations; and therefore 
the Plea ſhould have been, adtio non accrevit infra ſex 
annos. And of that Opinion was the Court. 

In Hillary Term follow! ing, there was another Caſe, 

parallel in omnibus. 
Caſes 4 were, Buckler and Moor Mod. Rep. Cro. 


Car. 139- 


b tant of Ware. B. R. 


N Tawny's Caſe, which does not materially difler 

from this, the Queſtion was, Whether à Rate might 
be made to reimburſe an Overſeer of a former Year ; 
and reſolved it could not, and upon this Ground, That 
the preſent Inhabitants are, by Law, bound only to the 
Maintenance of the preſent Poor; for at that Rate no 
Body, that comes into a Pariſh, can tell what he is to 


truſt to. 5 
1 5 Company 
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Company of Stationers, ver. — B. R. 


our of Chan- 


HIS was a Point of Law, directed out of Chan- Ie direded 
cery, for the Opinion of the Judges of B. R. cay. 


The Queſtion was, Whether the Grant of the Crown, Queſtion, 
4 * a 0 . e - 
to the Company of Stationers, to have the ſole printing tear 10 Com- 
of Almanacks, provided they were licenſed by the Arch- Hanes, for 


tioners, for 


biſhop of Canterbury and Biſhop of London, were a good ole printing 
Almanacks, 


Grant; or void, becauſe againſt the Liberty of the Sub- good, or not? 


jects? 


_ Againſt the Patent it was argued, That Printing was Argument a- 
an handicraft Trade; and therefore no more to be re- fiy of the 
ſtrained than other Trades. For to ſay, That the Crown coma 
has a Power over all Trades, that may prove malum per 

accidens, wou'd carry the Prerogative of the Crown, no 

Body knows whither. 5 

Where the Crown has no Right of Copy, it cannot 
appropriate the Printing to particular Perſons: But 

where the Crown has a Right to the Copy, there it 

may; as in the Caſe of the Tranſlation of the Engliſh 

Bible, and the Year-Books. 2 Chan. Rep. 76. gives the 

| King an Intereſt in the Statute Book; and the ſame may 

be {aid of the Book of Common Prayer. 

In 1 Mod. Rep. Seymour Cale, it is indeed ſaid, That : 29%. Rep. 
an Almanack is but a Copy of the Calendar, out of the # 

Book of Common Prayer. 8 

In anſwer to this, res aliùs repetenda. 

Before the Reformation, the Book /of Common Prayer dime 
Was ſubject to the Alteration of the Ordinary; and there Calender of 
were 80 as many Common Prayer Books, as Dio- Common | 
celes, as appears from Linwood 103. Oxford Edition. . 
Every Biſhop had the appointing of the Feaſts, that 
were to be obſerved in his own Church and Dioceſe. 

In the Year Book of 9 Hey. VII. 14. b. it is ſaid, That 
| e E e | the 
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the Gulendar is of no Authority. So that before the 
Reformation, the Calendar could be no Creature of 
Stare: And as for the Almanack's being faid to be a 
Copy of the Calendar, no Reaſon for it; indeed both 
are Regiſters of Time, the one for prophane, and the 
other for ſacred Ules. 85 

Then it was argued, That the Patent was void, be- 
caufe introductory of a Monopoly. 2 Inſt. 47. where 
Monopolies ſaid to be contrary to Magna Charta. Regiſter | 
105, 107. about Monopolies. Moore 674. Liberty of 
the Subject precarious before Magna Charta. That Sta- 
tute does not annul Monopolies then in being; but 
prevented any more. 3 Mod. 76, Darcy and Allen, A 
Grant to make all Playing Cards, Jang to be a Mo- 


nopoly. 


Monopolies. 
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Argument in For the Patent it was argued, That the Crown had a 
8 peculiar Right and Intereſt in the Book of Common 

Prayer, and conſequently in the Calendar, which is a 
| Part of it; and the making ſome Additions to it, hall 
il not diveſt the Crown of their Intereſt in it. 

Since the Art of Printing was found out, it has been 
more under the Care of the Crown, than any other 
| Art whatſoever. 1/}, Becauſe it was an Art introduced 

by the Care of the Crown; ſo ſaid in Carter's Caſe, 

which gives the Crown a Property in the Trade. 2dly, 

| Becauſe of the Greatheſs of the Inconvenience, that 

may redound to the Publick, from the Miſmanagement 

of the Preſs. Carter Rep. 89, the Controverſy was 

about the Printing Rolle's Abridgment ; decreed in Chan- 

cery, in Favour of the Patentees, and this Decree con- 

1. gen, firmed in the Houſe of Lords. Mich. 24 Car. 2. the 
Patent for Queſtion was about the Patent for ſole Printing of all 
Las, Books> Law Books; Judgment againſt the Parentee in B. R. for 


Law Books, 

ja ed good the Uncertainty of what {ſhould be eſteemed a Law 

of Lords. Book: But this Judgment was reverſed in the Houſe of 
[ Lords. 1 Mod. 256. Seymour's Cale, full in Point, the 

j ſame Objections made as here. In 34 Car. 2. Company 
F 1 2 of 


Torm Mich. II a 107 
of — ver. Skinner ; - Pa tent allowed for 8 
Pſalters, Pſalms and Almanacks. 3 4 Car. 2. in Chancery, 
Company of Stationers ver. John Gale; no Decree, in- 
| deed, for Printing Pſalms, Pſalters and Almanacks; but 
the Reaſon was, becauſe the Perſon controverting the 
Patent ſubmitted without. 25 Jan. 34 Car. 2. Company 
ver. Wright, Patent for Printing Pſalms allowed. Mich. 
33 Car. 2. Company ver. Lee, another Patent for Pſalms. 
Trin. 12 V. z. Company ver. Patent for Almanacks. 
In Stat. 9 Anne, this very Patent, now in Queſtion, 


taken Notice of. 3 Cro. 227. Almanacks of Authority in 
Trials. | 


Court. Patent for ſole Printing of Law Books, not 
now to be ſhaken, having had the Sanction of the Houſe 
of Lords: Monopolies odious ; this Caſe therefore, to 
be diſtingwiſhd, by deriving to the Crown ſome ſpecial 
Intereſt in Almanacks. ! 

No Opinion given: To be ſpoken to again. 


Queen verſus Mayor and Burgeſſes of 
Pomfret. B. R. 


HIS was a Mandamus, directed to the Mayor and Minions: to 
Burgeſſes of Pomfret, to reſtore William Lee to the W. 
Office of Burgeſs. To this they return, That he was 
ſuch a Day Electus & perfectus; then ſhew for Cauſe of 
removing him, his Non-Attendance at the Seſſions; then 
they come and ſay, That he had not taken the Sacra- 
ment, within a Year before his Election, and that there- 


fore his Election was null and void, 


The Court was of Opinion, That this Betten was Aerzen, if it 


contains Mat- 
bad, by Reaſon of the repugnant and contradictory ter  repgnant 
Matter, contained 1 in it. 3 
naught. 
For 


DD” 
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For 1/4, They return, That he was ſuch a Day Electus 
perfectus; then ſhew for Cauſe of removing him, his 
not attending at the Seſſione, according to his Duty; 
and then ſhew Matter, that proves him never to have 
been elected; and conſequently, that it was ſo far 
from being his Duty to attend, that it would have been 
an Act of Preſumption for him to have done it: And 
tho' ſeveral Cauſes may be returned, yet they muſt not 

contradict one another; according to the Cale of Dunch 

Silk. 436. and the City of Norwich, Paſch. 5 Anne. 


Non ter of 2dly, They held, That Non-Attendance at the Seſ- 
fices, a For- ſions was not a good Cauſe of removal: For tho' they 
83 agreed the Difference taken 9 Co. Rep. 99. between pub- 
21 lick Offices, that concern the Adminiſtration of Juſtice, 
or ſpecial and private Offices; via That Non Uſer in the one, is 
Ea ohn no Forfeiture without a Requeſt, and ſome ſpecial Loſs 
wn uſer. occaſion'd thereby, as it is in the other; and that the 
Office of Burgeſs is a publick Office, Tc. yet this Caſe 
was different; for the Abſence of a ſingle Alderman 
does not hinder the holding of Courts, or the Validity 
of the Ads of that Court; fo that, here, abſence does 

not amount to a Non Uſer of the Office. 
The Court was likewiſe of Opinion, That Returns to 
Mandamus's, were to be kept to the ſame Strictneſs, ſince 


the Mandamus Act, nono Annæ, as before. 


Preremptory Mandamus granted. 


Stennil verſus Bron, at Nj ſi Prius, B. R. 
Guildhall, London. 


. Condemnation of a Ship as Prize, in the Admi- 
| ralty Court of France, was attempted to be 
proved by a Copy of the Condemnation, ſubſcribed by 
the Officer of the Court : But Chief Juſtice Parker, who 
tried the Cauſe, would admit of no Evidence, but an 
2 1 Exem- 


3 
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Exempli fication of the Condemnation under the Seal of 


the Court. 


A Copy of a Rule of Court, ſigned by the Officer of 


the Court, is no Evidence in any other Court, unleſs 
the Judge of the Court ſer his Hand to it himſelf: But 
at Ni prius, Hand of the Officer enough, becauſe it is 
the ſame Court. _— 


Nickſon and Brohan, at Niſi Prix: B. R. 
Gui ld-Hall, London. 


ä HE Caſe was this, A Maſter ſends his Servant, Aer and 


that was uſed to tranſact Affairs of that Nature 


Servant. 
Of the Credit 


for him, on Saturday Morning, with a Note drawn ups a Servant de- 


on Sir Stephen Evans, with Orders to get from Sir Ste- 
phen either Bank Bills, or Money, and turn them into 


rives from his 
Maſter, in be- 
ing uſed to 

tranſact Af- 


Exchequer Notes; but the Servant having other Buſineſs fairs for him. 


of his Maſter's upon his Hands, to ſave himſelf the 
Time and Trouble of going to Sir Stephen, goes to B. 


and prevails with him to give him a Bank Bill for Sir 


Stephen's Note; and then in Purſuance of his Maſter's 
Orders, inveſted it in Exchequer Notes, which he 
brought to his Maſter, not letting him know but that 
he had gone to Sir Stephen. | 


Sir Stephen Evans failing upon the Monday following, 
Upon whom this Loſs ſhould light, B. or the Maſter, 
was the Queſtion. „ 


Chief Juſtice Parker, who tried the Cauſe, was firſt 
of Opinion, That it ſhould fall upon B. becauſe the 
Servant acted directly contrary. to his Maſter's Orders, 
and B. by furniſhing.the Servant with a Bank Bill, did 
the Maſter no Service at all; for if he had not done it, 
the Servant muſt in Obedience to his Maſter's Orders, 
have gone and received himſelf the Money from Sir Ste- 


phen; and cited the Caſe of Ward and Evans, where re- Salk. 442. 


FF ſiolved 
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Saſk, 442. 


ſolved, That if a Servant ſent to receive Money, takes 
a Bill in lieu of it, the Maſter is not bound by the Alt 
of the Servant, unleſs the Bill is anſwered. 

But ene of the Jury informing him, that he took the 
Practice to be otherwiſe, (for that whether a Servant, 


Uſed to act upon the Credit of his Maſter, went againſt 


the Orders of the Maſter, was a Fact, that could not 
be known to a third Perſon) he quitted his Opinion ; 
but directed the Counſel to move the Court of B. R. 


which was accordingly done. 


The Subſtance of what was s ſaid, upon the Motion, 
in Favour of the Maſter, was, That the Servant going 
contrary to his Orders, "and there being no ſubſequent 
Conſent of the Maſter, who knew nothing of the Mat- 
ter; the Act of the Servant ſhould not bind the Maſter, 
according to the Caſes of Ward and Evans. Mich. 2 Wh. 
Hanty and Warts. Thorold and Smith, 2 C. 4 1. Maſter 
commands his Servant to fell his Horſe, Servant e fel him 


as 2 good one; no Action againſt the Maſter. | 


But the Court wete all of Opinion, That the Verdict 
was well given, and that the Maſter was chargeable, and 
he only. For a Servant by tranſacting Affairs for his 
Maſter, does thereby derive -a general Authority and 
Credit from him; and if this general Authority ſhould 


be liable to be determined for a Time, by any particular 


Inſtructions or Orders, to which none but the Maſter 
and Servant are privy, there would be an End of all 


dealing but with the Maſter. 
The Maſter has put himſelf in the Power of the Ser- 


vant, by truſting him with the Bill. Monk and Clayton, was 


a Caſe, where the Act of a Servant, tho' out of Place, 
bound his Maſter, by Reaſon of the former Credit given 
him by his Maſter's Service; the other not knowing that 
he was diſcharged. And as for the Caſes put, there was 


this main Difference between them, That ** came 
2 to 
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to the Maſter's Uſe; as here the Notes did. In ſome of 
thoſe Caſes there was a prior Debt; but none here. 

It was agreed by the Court, That the Property of 
the Note, was not transferr'd and veſted in B. but was 
only in Nature of a depofirum or Security to him, for 
there is no Indorſement; nor could he have ſued upon 

the Bill; and tho! Practice cannot alter the Law, yet 
it may explain an Agreement. VER 
They were likewiſe of Opinion, That the Maſter 
could not recover it of the Servant; the Loſs being oc- 
calion'd by a meer Accident, and not either Folly or 
Negligence. 15 = . 

If a Maſter frequently ſend a Servant to Market 
without ready Money, ſo that the Servant is truſted up- 
on the Maſter's Account; if in ſuch a Caſe, the Servant 
imbezils Money when he is ſent with it, and buys upon 
Truſt, Maſter is chargeable; contra, if always ſent with 
ready Money. 3 Keble 625. 


Arne and Johnſon. B. R. 


N Action was brought for theſe Words ſpoken dien fe, 
of an Upholſter, You are a Soldier, I ſaw you in ** 
your red Coat doing Duty, your Word is not to be taken. 
The Words ruled to be actionable : Becauſe it is known 

to be a common Practice for Tradeſmen to protect them- 
ſelves againſt their Creditors by a counterfeit lifting ; 
nor can it be worth a Tradeſman's while for any other 
Purpoſe, but defrauding his Creditors, to ſubje& him- 
{elf to the Power of an Officer. A Soldier has by Act 

of Parliament, which the Court muſt take Notice of, 
the Privilege of not being held to ſpecial Bail; and thoſe 
Words, Your Word is not to be taken, is plainly an Infe- 
rence from the former. 


2 
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lice and Gale. BR. 


MAN may plead in Bar, or Abatement to a Scire 
facias, as well as to other Actions. 

Ir is the Con- It is the Concluſion of a Plea, and not the Matter of 

Marter of the it, that makes a Plea in Abatement : So that ſhould a 

Plea, that Man plead a Plea, that for the Matter of it, might have 


Plot in A | been pleaded in Bar, and conclude petit quod breve caſſe- 

in Ba. tur, it would be but a Plea in Abatement; and the 
Judgment could be no other than a Reſpondeas Ouſter. 
So vice verſa, a Plea in Abatement, pleaded in Form of 
a Plea in Bar, would be a Plea in Bar, tho' an ill one. 
To a Scire facias, the Plea in Bar, is always concluded 
by an Executio non; as in other Caſes by an actio non. 


Pleas in A- 
batement. 


Diſconti- If a Defendant pleads a Plea in Abatement, and 
lee, the Plaintiff replies as to a Plea in Bar, This is a Diſ- 
continuance. STS, 


D E 
Termino S. Hill. 
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Thornby and Fleetwood, alias Dutcheſs of 
| Hamilton's Cale. 2 


Vide poſt. Hill. 3 Geo. 1. U Trin. 4 Geo. 1. 
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Pedigree of the Caſe found by the Jury. 
Thomas Lord Gerard, ob. 1617. 


6 


—_ 


& * 3 


3 | 
John, & I673. 


ä 


— 
Lord Gilbert, ob. 1623. 


Fic | Richard, ob. 1679. 
Lord Dutton, ob. 1640. Alice, married to | < 2 


en Roger Owen. | | | 
Lord Charles, ob. 1667. Eord William, Philip, Joſeph, Frances, 
| | Thomas Charles, ob. in Life living. ob. 1705, Wife of the 
Tord Digby, ob. 168% | ob; 170%, time of without Defendant 

; | | Roger, living. without Charles, Iſſue. Fleetwood, 

Elizabeth, Dutcheſs of | Iſſue. without living. 
Hamilton, Leſſor of | | — 1 | 
the Plaintiff. | 


This was an Ejectment in the Court of Common 
Pleas, which ended in a ſpecial Verdict, wherein the 
Jury found, That Charles 1. Lord Gerard, in November 
1660, ſettled the Eftate in Queſtion, to the Uſe of 
himſelf and the Heirs Males of his Body, with Remain- 
SET * 2 der 
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der to the Heirs Males of the Body of Thomas firſt Lord 
Gerard, Remainder to his own right Heirs. In 1684, 
Charles 2. Lord Gerard, upon the Death of Digby 
Lord Gerard (only Son of Lord Charles) without Iſſue 
Male, enter'd upon the Eſtate in Queſtion (not in Join- 
ture) claiming the ſame as Heir Male of the Body of 
Thomas firſt Lord Gerard, by Virtue of the {aid Limita- 
tion in that Settlement; and by Virtue of this Title en- 
joy'd this Eſtate above twenty two Years, and the Reſi- 
due, when the Jointure fell in; and during the Time 


of this his Enjoyment, ſuffer'd ſeveral Recoveries, and 


ſettled the Eſtate upon his Marriage in the Year 1689, 
and died without Iſſue, in the Year 170); leaving Philip 
his only Brother then ſurviving; who is Heir Male of 


| Thomas firſt Lord Gerard, and is now living, 


Charles and his Brother Philip were in the Year 1676, 
ſent by their Father to St. Omers, and educated there for 
five Years in the Roman Religion, which Religion they 
profeſs d. The laſt Lord Charles died in 1707: And up- 
on his Death, the Dutcheſs of Hamilton claim'd the Eſtate, 
as right Heir of the firſt Charles Lord Gerard ; notwith- 
ſtanding the Eſtate-Tail, limited to the Heirs Males of 
the Body of Thomas firſt Lord Gerard, {till ſubſiſts in 


Philip; alledging that the laſt Lord Charles and his Bro- 


ther Philip being ſent abroad, and educated in a Popiſh 


Seminary, are made ſo utterly incapable of taking any 


Eſtate, that ſhe has the Right of Entry. 


The grand Queſtion was, Whether one brought up a 


_ a Popiſh Seminary, was, notwithſtanding any Incapacity 


by him incurr'd on that Account, ſtill capable of ſuffer- 
ing a Common Recovery ? 1 


Argamentfor Sir Thomas Powys inſiſted for the Plaintiff, That the 


the Plaintift. 
21} Point. 


Statute primo Jacobi, did incapacitate a Perſon ſent be- 
yond Sea, not only from a Pernancy of the Profits, but 
from having the Eſtate ever veſted in him, N 
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5 inſiſted ſecondly, That this Statute, as to this 24 Point. 
Point, ſtood unimpeached by the ſubſequent Statutes of 
tertio ene and tertio (aroli. 


In Day and Savage, in Hobart 2), it is indeed ſaid Eu, Pin! 
that an Act of Parliament may be void from its firſt 
Creation, as an Act againſt natural Equity; for Jura in. 
Naturæ ſunt immutabilia, ſunt leges legum. But this muſt 

be a very clear Caſe, and Judges will ſtrain hard rather 

then interpret an Act void ab initio. 

The Words of the Act of Parliament, as to the Inca« Zen Cabs 
pacity are, Shall be incapable in reſpect of himſelf only, but Scat. prino 
not his Heirs or Poſterity, to have, inherit or enjoy, any — bags 
Lands, Tenements, Goods, Chattels, c. Words fo com- Pen 
prehenſive, as muſt take in all Manner of Ways, where- 
by an Eſtate can veſt in a Man; unleſs reſtrain'd by 
ſome after Limitations. Now the Words of Reſtriction 
or Limitation are thoſe, In reſpett 4 himſelf nl; bus 
not his Heirs or Poſterity. 

Here it was obſerved, firſt, That this rather oon d 
the Diſability in him, according to the known Rule, that oc in 
exceptio firmat regulam in rebus non exceptis. Secondly, 296 

That tho' a Saving might qualify and reſtrain the Pur- 
view; yet it was never allowed to overthrow it quite. 
The Purview ſays, He ſhall not have, enjoy, inherit; the 
Saving (as is pretended) ſays, He ſhall. Thirdly, This In- 
terpretation quite overthrows the Intention of the Re» 
ſtriction itſelf: For it was a Saving intended in Favour of 
the Iſſue and Poſterity; but according to this Interpreta- 
tion, the Saving is fatal and prejudicial to them. For it 
gives the Perſon ſo educated a Power of alienating, which 
Power he will very probably execute in Caſe of a Pro- 
teſtant Poſterity ; whereas, according to our Interpreta- 
tion, the Eſtate never veſting in him, he cannot alien. 


As to the Queſtion that will be aſked, Who ſhall hive 5 
the Eſtate i in the mean if ſo be that he is not to 


2 | 


ä 


Deſcent. 
Monk, 
Alien. 


Maxim of 
Law, 


our Caſe 


have it after his Death ? I anſwer, There is a Difference 
when the Incapacity is in him, that is to take by Pur 
chaſe; and when in him, that is to take by Deſcent. 
For where the firſt Purchaſer is incapable, there none 


ſhall take, that muſt derive their Title under him ; but 


where the Incapacity happens in Courſe of Deſcent, 
there the Eſtate will go over to him, to whom it ſhould 
go, if the Perſon made incapable were really dead. 
Tenant in Tail has Iſſue two Sons, eldeſt is a Monk, 
or an Alien, or abjures the Realm; in all theſe Caſes the 
younger Brother ſhall inherit. 1 Iaſt. 132, Belknap's 
Caſe. In Lord Delaware's Caſe, 11 Rep. it 1s true in- 
deed, that he did not fit in the Houſe of Lords in his 
Father's Life-time; but to this it may be anſwered, 1/7, 
That it did not appear the Son ever attempted it, and ſo 
brought it legally in Queſtion. 24ly, 1 Ivf. 155. A great 
Difference is made between a Title of Honour, which 
may be e and a Freehold which cannot. Had 

een that of an Heir, there had been 
more Difficulty in it, becauſe of that Maxim in Law, 


Non eſt Heres viventis; tho even then, the Word Heir, 


gar Acceptation of the Word, viz. Heir apparent. 


It may be objected from the Clauſe, That if fuch a 
one ſhall conform, Wc. that from and during the Time of 
ſuch his Conformity, be ſhall be freed and diſcharged from 
the aforementioned Incapacity, That this proves the Eſtate 
to have been in him before. But to this it is anſwered, 
1ſt, That the Intention of the Proviſo was, that after 
the Time of his Conformity, he ſhall be capable of 
taking any Eſtate, that ſhould! afterwards come to him; 
not that he ſhall then have that very Eſtate, which at 
the Time when it deſcended, he was incapable of taking, 
and by Reaſon of this Incapacity never veſted in him, 
and was now actually veſted in another. But 2dly, Ad- 
mitting that to be the Meaning of the Proviſo, the In- 


ference is by no Means juſt. For nothing more com- 
| 2 en 
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mon than for Eſtates to diveſt out of one, and veſt in Veiting and 
another ; as where a Man dies, leaving his Wife big with — Dh 
a Son, Oc. 3 Rep. Lincoln College Caſe. . 
It was urged further in Favour of this Interpretation, 

That the very {ame Words, that were made Uſe of with 
reſpect to diſabling him in Real Eſtate, were made Uſe 
of to diſable him in Perſonal Eſtate, and that therefore 
they muſt have the {ame Interpretation; but to under- 
ſtand them of taking the Profits of Goods, Money and 
Chattels, &c. abſurd. It was ſaid that this Interpreta- 
tion, was more agreeable to common Senſe, and what 
every Body but a Lawyer would make. | 

It was obſerved, That the other Interpretation quite 
took away the Penalty of the Act. For, Who will be at 
the Coſt and Trouble of a Suit, to hinder ſuch a Perſon 
from enjoying the Profits ; when by Alienation, he may 
in a Moment exclude him from all Advantages of his Suit? 

Summa eſt lex que pro religione facit; Acts of Parlia- ei of 
ment made for the Advancement of Religion, muft re- 252 
ceive as ſtrong an Interpretation for the Attainment of 
that End as poſſible, Hobart 107. And fure, it cannot be 
doubted but the Act we are now upon is ſuch a one. 

Again, it is another Maxim, That Acts of Parliament, Ads of Par. 
made for preventing of publick Miſchief, tho* penal ones, — * 
may yet be extended by Equity. And this Act of Parlia- ed by poems 
ment may likewiſe be conſidered under this Notion too; 
Popery being a Conſpiracy againſt the State, as well as 

It is a Rule both in Civil and Common Law, that in ain of 
Aubio, hec legis conſtructio quam verba oftendunt : So that ry 
ceteris paribus, our Interpretation the better; becauſe moſt 


literal. 


It was in the next place argued, That this Act primo Second Prin. 

5 3 7 1 so Jacobi, 
Jacobi, ſtood unimpeachd and unrepeal'd, as to this not reyear'd 
Point, by the Statute of 3 Fac. or 3 Car. 2 . 
2 : | : _ Carols, 
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Maxim. 


Repeals by 

Implication 
odious, and 
why. 


It muſt be admitted, That the Rule, Poſteriores leges 
prioribus derogant, is a true Rule: But then at the ſame 
Time, it mult be remembred, That theſe Repeals by Im- 
plication, are Things disfavour'd by Law ; never allowed 
of, but where the Inconſiſtency and Repugnancy is plain, 
glaring and unavoidable. For theſe Repeals carry along 
with them a tacit Reflection upon the Legiſlators, 
That they ſhould ignorantly and without knowing it, 
make one Act repugnant to, and inconſiſtent with ano- 
ther; and ſuch Repeals have been ever interpreted ſo, as 
to repeal as little of the precedent Law as is poſſible. 
11 Co. Rep. 56. 1 Rolle's Rep. 8 8. Foſter's Caſe. 

It was argued from the Occaſion of making the Act 
tertio Jacobi, wiz. the Gunpowder Treaſon, That it could 
be no Inducement to the Legiſlators to take off any Dif- 
ficulty or Incapacity already laid upon the Papiſts; but 
quite contrary. And as the Occaſion could not move 
them to it, ſo their Intention thro' the Tenor of the Act 
looks quite another Way; and ſurely not reaſonable to 
ſuppoſe, that they would lay upon them more Incapa- 
cities of a lower Nature, as Lav-Practice, Phyſick Cc. 
and take off thoſe of an higher Nature. 5 

It was ſaid further, That the Perſons, Subject- matter, 
and Penalties of this Act, are all different from thoſe of 
primo Facobi ; and could not therefore be a Repeal of 
that. | es, 5 
As to 3 Car. 1. cap. 2. it was obſerved, That this 
very Act was a Proof, that primo Jacobi, was not re- 
peal'd by tertio Jacobi. For the Preamble of 3 Car. takes 
Notice of this Act primo Facob. as an Act in Force, and 
that ought to be put in Execution, but takes no Notice 
at all of 3 Jacobi; ſo that ſuppoſing it repeal'd by 3 Ja- 
cobi, it would ſtand revived by tertio Car. As to what fol- 
lows in 3 Car. it would be very material, were it our 
Caſe, which it is not: For tertio Car. has Reſpect to E- 
ſtates already veſted ; but, in our Caſe, the Perſon 


was diſabled from taking before the Deſcent, ſo that the 


Eſlate never veſted in him, 


2 | Serjeant 


a. 
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Serjeant Cheſhyre pro Defendant. 


— 


Argued, That ſuppoſing primo Jacobi, was, as to this Argument 
for Defen- 


Point, yet in Force, it did not hinder the Eſtate from dat. 


veſting. 1 arty | . 
It was obſerved, That the Purview and Saving were 


not, as was inſinuated, ſeparate and divided Sentences ; 


but inſeparably conjoin'd and incorporated together. 


The Maxim Summa eſt lex que pro Religione facit, mult Marin. 


be admitted as a true Maxim; but from hence it does 
by no Means follow, that we are to make the moſt rigid 
and ſevere Interpretation we can, tho' contrary to our 
Reaſon and Underſtanding. This were to be guilty, 
ourſelves, of what we ſo juſtly condemn in the Roman 
Catholicks. Eo DEE | f 

It has been ſaid, That their Interpretation is more 
obvious to the Vulgar; our's ſuch as none but Lawyers 
could approve. This, put into other Words, 1s a Con- 
feſſion, That our's is the Interpretation of the moſt 
learned and competent Judges, their's of the ignorant 
and unlearned. | | 

The Death of Charles without Iſſue, can occaſion no 
Difference in the Conſtruction of an Act of Parliament 
for that, ſurely, muſt not depend upon Contingencies, 
ſuch as dying with, or without Iſſue. I will therefore 
for Argument Sake ſuppoſe, that there 1s a Son of Charles 
now living. Then, the Caſe before us would be that of 
a Father guilty of the Offence and the Son innocent, the 
Queſtion upon this Act of Parliament, What becomes 
of the Eſtate-tail? Why they ſay, this Act of Parlia- 


ment, 1s to enure as a Revocation of that Part of the 


Settlement, as if the Name of ſuch an Offender had 
never been in it ; but certainly. this goes too far, for it 
quite excludes his Poſterity, contrary to the plain Inten- 
tion of the Act. An Heir can never take but by Deſcent 
from his Anceſtor ; but this is impoſſible, on Suppoſition 
that the Eftate never veſts in the Anceſtor. 


Alien, 


120 "[--R erm. Hill 11 2 ll 


— —— 


4 Tenant in Tail, 1 to a Sub ct Ho 
in Remainder ſhall never come in, until the Eftate-tail 
be ſpent ; tho the Alien be incapable of taking an Eſtate- 
tail for his own Benefit. = 
A Deviſe to B. after the Death of: a Monk hon 
Iſſue ; nothing paſſes to B. until the Death of the Monk 
without Iſſue. 1 Leon. 195. Scatterwood and Edge, Trin. 

Salk, 229. 9 V. 3. Fuller, 3 Co. 432. 

If it be objected, That the Law will never caſt an 
Eſtate upon a Perſon diſabled to take, (Alien, Attaint, 
Oe.) it may be anſwered, That this comes not up to 
the Caſe in Queſtion; becauſe the very ſame Act that 

ee for the Diſabiliey, a the Hers and Po- 
erity 

A 8 can never take Place but upon the Ceſſer 
of an Eſtate- tail; but if the Eſtate never veſted in the 
Father, it conld not in the Son, nor in the Remainder ; 
for an Eſtate which never took Effect, can never be laid 
Was 

Shelly's Caſe, 1 Rep. was s quoted, to prove that the Son 
may have an Eſtate by Deſcent, tho' it never veſted in 
the Anceſtor ; but well obſerved it proves no ſuch Thing. 

This Dilemma, then, remains plain and ſtrong upon 

them, That either the Eſtate mult veſt in the Father, 
for the Advantage of his Poſterity ; or elſe the Poſterity 
muſt be excluded, contrary to the plain Intention of 
the Act. 

As to the Act of Parliament, it has plainly a ewofold 
View; the firſt is to diſcourage Popiſh Education rags 
the ſecond is to fave the Elfate for their Pofterity : 
ought therefore to have ſuch a Conſtruction put 5a it, 

1 as that both Intentions may ſtand together; and this 

* they will do, if the Father be made to loſe the Profite, 

1 during his Non- conformity. But then the Difficulty 

1 is, Who ſhall take the Profits in the mean Time? And 

hi in this Point it muſt be acknowledged, that the Act is 


1 ſilent; and therefore according to the common Rule, 
5 8 where 


9 . 8 - 7 Fre — * 
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| Where an Act gives a Penalty, but does not ſay ro 
whom, there the Crown ſhall have it. 

It is true, that where a Penalty is given by Way of 
Damage, that there, tho' not ſaid to whom, the Penalty 
ſhall follow the Loſs; and this Difference 1 is taken, 2 Ven- 
tris 267. Moore 238. 

This 1s not an Interpretation that lowenn the Penalty 
of the Act: For what is the Land but the Profits of the 
Land? and a Grant of the Profits, does even in Law 
carry the Land along with it. And certainly, no where 
40 the Pernancy of the Profits be lodged better, than 
in the Crown. Who ſo zealous and able to put the Law 
in Execution? Tutiſſima eſt Cuſtodia que fibi creditur. 

Before the Statute of Hu. 8. by which entail'd Land 
was forfeited for Treaſon, the Lind was preſerved, in 
_ Caſe of Treaſon, to the Children, by general, and as 
Lord Hobart 3 40, terms them, cunning Words. And if 
Tenant in Tail, before thoſe Laws in Hen. 8. had, after 
Forfeiture for Treaſon, been vouched in a common Re- 
covery, the Recovery would have barred the Iſſue. 
As to the Caſes brought to prove, That there is no 

Difficulty, for Eſtates to diveſt out of one and veſt in 
another; as in Caſe of an aſter- born Child c. It may 
be anſwered, That theſe Caſes are not to the Purpoſe ; 
becauſe it is the ſame Eſtate that is diveſted out of one, 
and is veſted in another; but here we are in the Caſe 
of a Remainder, which is another Eſtate. N 

It is againſt the Rules of Law, that Philip l be 
dead as to the Remainder Man; but alive in reſpecl to 
his Iſſue, if he ſhould have any: And that the ſame Eſtate 
ſhould ceaſe as to one, and revive as to another. 9 Rep. 

140, Beaumonts Cale. 

It was obſerved, That this wy diſabled bim from 

purchaſing with xclp ect to himfelf only, but not with 

reſpect to his Iffue ; 1 that hei might purchaſe to loſe 

the Profits, but not to retain them; and that if this . 
terpretation might be put upon the Word Purchaſe, i - 
| : 3-1 „ mu 
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muſt likewiſe be put upon the Word imberit, = = 
are joined both together. | TS” 


It was added, in Favour of this Interpretation, that a 
Perſon attainted may take by Deſcent ; but then indeed 
it is not for his own Advantage, but that of the Crown. 
So for the Alien. The ſame Law as to a Villain, for the 
Advantage of his Lord. And ſurely Charles, or Philip, 
not in a worſe Condition than Aliens, Villains, and Per- 


ſons attainted. 


As to what was ſaid to Lord De Ia Ware's Caſe, That, 
had he attempted it, he might poſſibly have ſat in the 
Houſe of Lords, living his Father: It ſeems a ſtrange 
Puniſhment, That the Father ſhould not be allowed to 
ſit in the Houſe of Lords himſelf; but he may ſend his 


Son thither, to act and vote, juſt as he himſelf would do. 


As to the Interpretation put upon the Clauſe concern- 
ing Conformity, That this comes too late after the De- 


ſcent of the Eſtate; it does, in a Manner, ſubvert the 
chief Deſign for which the Clauſe was put in, viz. an 


Encouragement to Conformity. For Children are ſent 
over very young; and if after the Deſcent, no Advan- 
tage is to be gain'd by Conformity, there will remain 
but little Time, wherein this Clauſe can be any Induce- 
ment to them to conform. V5 

As to the Objection, That this Interpretation gives 
them a Power of alienating: It may be ſaid, That this 


Power is not properly given; but only remain'd as a Con- 


ſequence of the Eſtate, that was ſtill in them. And even 
the Stat. of 11 V. 3. does not go about to reſtrain a Pa- 
piſt from alienating. e 


As to the ſecond Point, That the Statute primo Jacobi, 
ſtood repeal'd, by Reaſon of the Inconſiſtency there was 
with the ſubſequent Statutes : It was ſaid, that all three 
Statutes had the ſame End in View; but differ'd in the 
ber prompting ieee. 


2 . „ 


2 Hl II 7 hs "C ©. 


| = was denied, That a Repeal by — 1 ; any 
Reflection u pon the Legiflators. Nothing more common 
then to repeal in one Seffion, Laws made in another. 


How many Laws are made temporary upon this very 
Conſideration, That they ate not ſure how well they 


will anſwer the Deſign of their Inſtitution? In a Word, 


it is no Reflection, that Men are but Men. 

As to what was urged from the Occaſion of making 
this Act, vix. the Gunpowder Treaſon: It was acknows 
ledged, that the Deſign of the Parliament was rather to 
| more Hardſhips upon the Papiſts, and make more 

effectual Laws againft them; and accordingly three great 
| Defects in the Act primo Jacobi, are all ſupplied by tertio 
Jacobi. The firſt Defect is, That primo Facobi hinders 
not, but that Perſons might be ſent abroad to be bred 
Papiſts; provided they were not ſent to Seminaries and 
: Colleges Oc. but 3 Jacobi provides againſt: this. 2dh, 
The Penalty not bang given to the Inſormer, no En- 
couragement to proſecute upon the Act; but this al- 
tered by tertio Jacobi. 3 dly, Act filent who ſhall take 
the Profits in the mean Time; and tho' they muſt 
therefore go to the King, yet he is according to the 


Phraſe of our Books, oceupatus de arduis negotiis Regni, . 


and will often let ſuch Matters efcape his Notice; but 
this is ſettled by tertio Jacobi, in the next of Kin. 


According to the Interpretation, the Plaintiff would 
put upon the Statute primo Jacobi, it may happen, That 
a Roman Catholick, unfortunately happening to have a 
foreign Education, ſhall be excluded, only: to make om 


for a rigid Papiſt bred up at home. 


Tertio Car. goes further than any of the a ; the | 


Purview is greater, and ſo is the Penalty. 


As to the Objection, That tertio Car. takes N otice of ; 

pr mo Jacobi, as a Law in Force and fit to be put in 
Execution; and that ſuppoſing it Was repeabd by terrio 
Jacobi, it would ſtand revived. by tertio Car: It was an- 
ſwered, That it was not repeal'd by tertio Jacobi in the 


whole, but in Part only: That the Act primo Facobi, 


contains 
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— ͤ — ee dae en ET? 
contains ſeveral Proviſions that are not aithoriin tertio 


Fac. or tertio Car. as:1/}, very penal upon the Officer of 

the Ports, that ſhall fuffer them to paſs; 24h, very 
penal upon the Maſter of the Ship; and zaly, upon the 

1 And for the Sake of the unrepeal'd Clauſes, 
the Statute zertio Car. takes Notice of the Act, as an Act 

ſtill in Force, and what ought to be put in Execution. 

Then a great deal of Time was taken in proving 

the Act primo Fac. to ſtand repeal'd by tertio Fac. from 

the Inconſiſtencies of the one Act with the other. 


— — 


bi: 6 5 RP After be it was b upon, That there had been 
ſeveral general Pardons, and one particularly in the Year 
1690 by which the Offence being pardoned, the Diſ- 
ability was ſo e conſeſuenti. And this Pardon coming 
out before the Death of Charles, viz, before Philip now 
living could; make his Claim, muſt have the ſame Effect, 
with reſpect to him, as his Conformity would; and for 


i I Purpoſe, 3 Leun 33% Was N 


| 1 It was further urged; That Charles 67 his N bad 
| gain'd a tortious: Fee, which, was ſufficient, until de- 
pf featech to maintain the Recovery. 3. Rep. 59. Hobart 252. 
Land given to an Alien in Tail, Alien ſuffers a com- 
1 mon Recovery: Recovery good; for an Alien a good Te- 
| nant to the Pracipe, unew Ons ee The ſame Law. 
Ji for a Perſon attainted. . 
A Monk is indeed "2M to nb Ind; in Law); ; but har 
is a meer Contrivance. fox the Advantage of the Pa pal 
Grandeur. For if the Monk ſhould-be Aba 1 35 ; 
a Biſhop, he is then alive to purchaſe for the Benefit of 
his Check; for as Lord Coke informs us in another 
Place, the Rule is to be interpreted. for the Church, not 
againſt it. If now Charles may be allowed to purchaſe 
2 the Advantage of his Iſſue, as a Monk for that of 
the Church, the Caſe of a Monk will be an Author: 
for us; for Charles by his Entry while Rees ony þ 
e an Act of Diſſeiſin, which may be conſidered 


2 = 
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as a new Purchaſe, a Word uſed in the Act primo Jacobi. 
Goldsborough 102. 4 Leon. 8 4. Many are the Authorities, 
which prove a Monk may be Diſſeiſor; but it particu- 
larly appears to be ſo by this, That a Writ of Aſſize lies 
againſt a Monk, the Judgment in which Writ is quod 
recuperet ſeiſinam, which ſuppoſes a Monk to have a Free- 
hold. TD 5 | 5 
It was added, That common Recoveries are favour'd 
in Law, eſpecially when ſuffer d in Favour of a Pur- 
_ Chaſer for a valuable Confideration ; which is the preſent 
Caſe, being that of a Marriage with 10,0001. Portion, 
beſides twenty five Years unmoleſted Poſſeſſion under the 
common Recovery. | 


Tide poſt. Hill. 3 Geo. 1. & Trin. 4 Geo. 1. 


Caſe of Univerſity of Cambridge. B. R. 


N Action of Aſſault and Battery was brought a- Caſt was, = 
gainſt one of the Members of the Univerſity of cannidgehat 


a Charter 


Cambridge, and a general Imparlance given from one g. anted te 

Term to another. The Chancellor of the Univerſity them by _ 
. — ; | , Queen Eliza- 

eomes and claims Conuſance of the Pleas, by Virtue of 3:5, whereby 


a Charter in Queen Elizabeth's Time, whereby cognitio ahn #1” 


pflacitorum, with excluſive Words non alibi Tc. was given ”. 


to the Court of the Vice-Chancellor, to proceed ſecundum alli &. was 


; given to the 


legem & conſuetudinem Univerſftatis, in all Caſes where Court of the 
Vice-Chan- 


any of the Body of that Univerſity ſhould be Defendants; ier to pb. 
which Charter was confirmed by Act of Parliament, of cred ſecundin 
which they produced a Copy: And, Whether this —— 


Claim ſhould be received was the Queſtion? 88 

| | 3 | Caſes, where 
any of the Body are Defendants ; which Charter was confirmed by Parliament. Reſolved, That afier 
Imparlance, it was too late to make that Claim. | | 


—_— 


That it ſhould not; was. thus argued by Mr. Page, 
Mr. Lechmere, and Mr. Whitaker 0 | 
It was ſaid, and admitted to be ſo by the Court, That AN 
ſuch a Grant was not good of itſelf, without the help Vaiveavry- 
of an Act of Parliament. For tho' the Crown may 
„ grant 


n 
. 
1 
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Differencebe- 
fan of Pleas Excluſive Words, and when with, is not, That the laſt 


grant Conuſance of Pleas to proceed ſecundum hegem | 
terre, it cannot to proceed by other Laws; for that 
would be to make new Laws, which the Crown, as be- 
ing but one Branch of the legiſlative Power, cannot do. 


A Copy of an Act of Parliament no Evidence, unleſs 
the Act had been before allow'd of, and ſo made a Re- 
cord of this Court; for otherwiſe nothing ſhall be al- 
lowed of, as a ſufficient Evidence of the Act, but the 


Exemplification of it under the great Seal. And the 
| Reaſon is, Becauſe the Court is Party, which cannot 


pray Oyer as the Party may; fo that the Court would 

be in a worſe Condition than a common Perſon, if they 

yore to receive for Evidence a Copy offer d them. 35 H. 
6. 1 4 And this was allowed to be ſo per Cur. 


Conuſance of In Hardr. Rep. Caſe of Caſtle and Litchfield. Conu- 


Pleas ek. 


ſance of Pleas is ſaid to be of three Sorts. 1 ſt, Tenere 
placita: And this is where the Courts are co-ordinate, 
and have a concurrent Juriſdiction; in which Caſe, Prio- 
rity of Suit only, gives one Court the Preference to the 
other. 

24ly, Cognitio Placitorum : And this mult be limited as 
to Place. - 

3d4ly, Cognitio Placitorum with excluſive Words & non 
alibi: And this may follow the Perſon, and need not be 
confined to any Place. 

The Difference between Copnitio Placitorum without 


has an excluſive Iuriſdiction, the former not; for Cog- 


cluſireWords. nitio Placitorum does, ex vi Termini, cad; all other 


Courts, and imports the Words & non alibi. Palmer 416. 
Rolle's Abr. 489. Terms of the Law, Tit. Conuſance. 

But the firſt Difference is, That the former muſt be 
local, confined to ſome Place; the latter may follow the 
3 and be as to Place univerſal. 


2. | | | | Se condiy, 
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3 Secondly, In the former, if the Lord wave his . 85 
lege, there ſhall be Re- ſummons, and Proceedings ſhall 
begin where they left off; but in the latter, in caſe of 
Waver or the like, the Proceedings i in the Court ex- 
cluded by this Juriſdiction, muſt begin de novo. _ 
Thirdly, The former is for the Advantage of the Lord 
only, and therefore the Lord only can claim it, and not 
the Party; but where there are excluſive Words, the 
Party may claim it as well as the Lord : In Moore 249, 
276. 9 Hen. J. fo. 10, 11, 12, theſe Differences fully 

and ck laid down. 


Here it was e That the third Sort of Conu- 
ſance of Pleas, which was with excluſive Words & non 
alibi, That even this did not go ſo far as to make a Nul- 
lity of Proceedings in Courts of Law. 

Then it was ſaid, That this Claim being made after 
Imparlance, was too late, and that the Univerſity had 
lapſed their Time. 

In Reſtallss Entries all Claims of Cognitio Placitorum Conuſance of 
are entred before Imparlance. 3 H. 6. fo. 10. 14 H. dry Sore? 
20. Hill, Shower's Rep. 3 52, Univerſity of Oxford. 16. 
H. 7. 16. 5 Ed. 2. 159. Paſche. 35 H. 6. 24. too late to 
claim Conuſance of Pleas after Eſſoin, and by Parity of 
Reaſon after Imparlance. 6 H. 7. 9. Tho an Imparlance 
be only given to a Day in the ſame Term, it is doubted, 
Whether even upon ſuch an Imparlance, it was not 

too late to pray it? 1 Siderfin 103, Biſhop of Ely. Plea 
to the Juriſdiction not to be received after an Impar- 
lance ; and this Claim of Conuſance of the fame Nature 
with that Plea. 11 H. 4. 41. This Difference is laid 
down with Reſpect to the Time of claiming Conuſance, 
that where the Matter is local, ſo that it appears upon 
the Face of the Record, that there is Ground for dach 
a Claim, it muſt be made primo die vis. when the Writ 
was returned; but where the Matter is tranſitory, it 
muſt be made upon the Day given to plead. And the 

| Reaſon of all theſe Caſes is this, That otherwiſe there 
would 
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3 Salk. 383. 


ferr'd, That the Time of Notice is not material: 
Mr. Lechmere produced a better Report of that Caſe in 


Party as 


old be a great Delay of Juſtice ; usted ach Claims 


are made as ſoon as pollible. 
In the Report of Hartreſs in the Caſe of Caſtle and 


Litchfield, it is ſaid, That upon Notice (indefinitely) the 


from whence it is in- 
But 


Court muſt Kurden their Plea; 


Manuſcript, whereby it appear d, that nothing ſaid in 
that Caſe could warrant ſuch an Inference. 

From this Manuſcript it was obſerved, That the N10 
minus, a device to entitle common Perſons to ſue in the 
Court of Exchequer, did not take away ſuch Privilege, 
if demanded before Imparlance. It was alſo obſerved, 
That the Lord Chancellor is e under the Word N 
* 


If it ſhould be objected, That theſe Authorities are 
not to the Purpoſe, becauſe it was not the ſame Kind of 
Conuſance, that was claim'd in them as here. It may be 
anſwered, That there is nothing in the Nature of the 
Conuſance now claim'd, that can give the leaſt Shadow 
of Reaſon, why longer Time ſhould be allowed for 
Claim here than in thoſe. For firſt, tho' ſome of them 
ſhould be only Conuſance of Pleas without excluſive 
Words, yet that can make no Difference; ſince ante of- 
tenſum, That Cognitio Placitorum does, ex vi Termini, im- 


port an excluſive Juriſdiction. 


Secondly, The Difference between theſe two, That the 
latter, viz. that now claim'd is for the Advantage of the 
as well as the Lord, and may therefore be claim'd 
by the Party as well as the Lord, is rather a Reaſon 
why leſs Time ſhould be allowed for this Claim, than 
why more. 

Thirdly, This being a Claim of 4 Gnu whos 
the Proceedings are to be, not ſecundum legem terre, but 
Univerfitatis, ought rather to be disfavour'd, and have lets 


Time allowed for that Claim, than where the Proceed- 


ings are to be ſecundum legem terra. v7 H.8. c. 24, This 
6 2 Reaſon 
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Reaſon is given for the Refumption of many Franchiſes, 
TT hat they are derogatory to the Prerogative, and tend to 
the Delay of Jullice, | - 


On the Side of the Univerſity, it was argued, That Argumentfor 
tho' there is good Reaſon, why there ſhould be a Time ftr. 
fix d, as ſoon as poſſible, for the Party himſelf to make 
his Claim; yet there is no ſuch Reaſon for the Univer- 
ſity, who is a Stranger to the whole Proceeding, to be ſo 
bound don. 4 

It was ſaid, That this was a Perſonal Privilege, and 
therefore the Perſon might be arrefted out of the Juriſ- 
diction of the Univerſity ; ſo that it was not almoſt poſ- 
ſible, at leaſt not probable, That the Univerſity ſhould 
have Notice, Time enough to make their Claim before 
 Imparlanee. - fi ae | 
It was urged, That this was a Charter of very ex- 
tenſive Words, and confirmed by Act of Parliament; 
and was, therefore, to have an advantagious Interpre- 
1 e 3 = 


o. Car. 9. Stiles go, where after Itnparlarice, a Plea 


+ #4 \- << 


| 3; 1 grant Conu- 
had no Power to grant; for tho the Crown may grant fancesto pro- 
Conuſances, yet it cannot grant them with Power to ber Las 
proceed by any other Law than the Common Law. But anten. 


11 AS 
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as to the Time and Manner of granting, the Act is 
wholly ſilent; theſe therefore to be governed by the 

Rules of Law. Hence it is, That it is neceſſary for this 
Privilege to be pleaded; and no Reaſon in the World, 

why the Rules of Law ſhould not govern as well the 
Time of pleading it, as make it neceſſary for it to bc 
pleaded at all. There is no Difference, in the Reaſon 
of the Thing, between Conuſances with excluſive Words 
and Conuſances without, as to this Point; and there- 


fore all theſe were eſteem d good Authorities. 


Mitchell and Reynolds. B. R. 


Vide ante. 27, 8 5. 


HE Reſolution of the Court was dd by 
Parter, Chief Juſtice, to the following Effect: 
An Action of Debt is brought upon a Bond thus con- 
ditioned, That whereas A. had taken the Shop of B. who 
Was a Baker, for the Term of ſo many Years, and had 
given B. ſo much Money for it; the Condition of the 
Obligation was ſuch, That if during the Term' afore- 
© ſaid, B. ſhould. not exerciſe the Trade of a Baker, 
3 « within the Pariſh where the. Shop was, that then the 
þ Bond ſhould be void; otherwiſe remain in full Force, 
#1 * &c And whether this be a out or a void Bond is 
14 the Queſtion. 


| Trade. We are all of Opinion, That Bad good, and 
ſ J What Sort of that the true Diſtinction is not between Bond and Pro- 
Fl Trade god, Miſe, That Bond ſhould be void and Promiſe good; but 
in and what between Contracts, whether by Bond, Covenant or Pro- 
* miſe, enter d into upon a juſt, fair ad reaſonable Con- 
ii ſideration; and thoſe enter d into upon no Conſideration 
"$4 or a vicious one, whether it be by Bond, Covenant or 


Promiſe, That the former will be fry the latter void. 
Caſes 


2 
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| Caſes of Reſtraint 1 Trade, are either involuntary * 


voluntary. 
Involuntary are of three Sorts: 1 1ſt By Grant 8 
Charter; 2h, Cuſtom; 3dly, By-Laws, 
1ſt, By new Charter granted, 8 Rep. 121, Grant of Rfiraint by 

ſole Uſe of a Trade void, 1 1 Rep. 84 ; but a Grant of a 
Trade newly invented, and for a Time good, Godbolt 12 5. 

For the Publick has an Advantage in the Invention of a 
uſeful Trade, which after a limited Time, 1s to be pub- 

lick; and the Inventor's Induſtry is ſufficiently encouraged, 

by the ſole Uſe of it ſecured to him, by Charter, for 
Juch a Time: But a ſecond Grant would be void even in 
this Caſe ; and the Statute 2 1 Fac. 1. limits the Time, for 
which ſuch Grant may be made, to fourteen Years. 

_ 2dly, By Cuſtom: And this is either, firſt, for the Rfraint by 
Advantage of ſome particular Perſon, that has Stock 
enough to ſerve the Place, 2 Bulſtrode 13 5. 1 Rolle 561; 
or ſecondly, for the Advantage of the Corporation or 
Community of a certain Place, Dyer 279. Jones 162. 
Carter 114. 8 Rep. 121. 11 Rep. 53; or thirdly, where 
Perſons. not ſuppos'd to uſe the Trade, have yet a Pre- 
rogative, That no body ſhall uſe ſuch.a Trade, within 
ſuch a Compaſs, without Licence from them firſt ob- 
taind ; and this is ratione Domini. The Archbiſhop of 
York, Regiſter 105. b. 8 
34, By By-Laws: Carter 114. 68. By-Laws to exclude — 

Foreigners, where there is no * to juſtify them 
void; but if in Affirmance of a Cuſtom good, 1 Rolle 
364. ' By-Laws to cramp and lay Difficulties upon Trade 

void, Moore 576. 1 Bulſtrode 11. Stat. 20 Car. 2. But 
By-Laws to regulate Trade good; whether they are for 
the Advantage of the Town,, Sidler n 284. Raymond 288. 

or of Trade, 5 Rep. 62. 2 Keble 309. 
Now I come to voluntary. Reſtraints : And __ - Cf ory 
1/t, All Contracts for Reſtraint of Trade over all 


England void, whether by Bond, Covenant or Promiſe; 
whether 


L 


whether of that Trade a Man 3 is brought up to, or any 


other Trade he after falls into. Cro. Blix. 872. 2 Co. 596. 


Allen 67. 
2dly, Contracts to reſtrain Trade in a particular Place, 
void ; if not done upon a fair, juſt and good Conſide- 
ration. 2 H. 5. 5. b. The main Caſe to this Point, Moore 
115, 242. 
zaly, Where the Contract for the Reſtraint of Trade 
in a particular Place, appears to have been made upon 
a 3 and juſt Conſideration, the Contract is good; be 
Bond, Covenant or Promiſe, 2 Bulſtrode 136. The 
e chere not well ſtated; but may be found 11 Jac. 
Hel 223. 2Cro. 596. Jones 13s Foliffe and Brode. A re- 
markable Caſe. The Plaintiff and Defendant were Mer- 
cers, living near to'one zanother; the Defendant deſired 
the Plaintiff to buy his old Goods, which the Plaintiff 
did at ſuch a Price, upon Conſideration, That the Defen- 
dant would not Seile his Trade, within ſuch a Place. 
In this Caſe it was firſt obſerved, That it was a vo- 
luntary Reſtraint; and the Rule is volenti non fit injuria. 
Secondly, That it was made upon a valuable Conſide- 


ration; the Uſe of his Trade being compenſated to the 


Defendant, by the Price given him for his old Goods. 


Thirdly, That the Agreement was neither malum in ſe, 


nor malum Prohibitum. Fourthly, A Man may bind him- 
ſelf not to live in ſuch a Place; and by Conſequence 


Not to trade there. Fifthly, Theſe Kind of Bonds are 


very trequent in London. 

In this Caſe the material Difference I firſt laid down 
is eftabliſhed ; and the Judgment in this Caſe, as appears 
2 Cro. 597, was affirmed upon Error in the Exchequer- 
Chamber. 

Palmer 17 2. March 77. Allen 67. A n Caſe. 
And the Streſs was laid upon the Conſideration ; not 
whether it was by Bond, Covenant or Promiſe. | 

Shower's Rep. 2, 3. where (tho but an imperfect Report) 
the Caſe was of a Reſtraint from buying of a particular 


Perſon, and the lame Difference taken. 2 Saunders 155. 
2 — 1 ſhall 


—_ 


— 
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I ſhall now make a few uſeful Obſervations : * Obſervations: 


As 1/3, That a Reſtraint, to obtain the ſole Uſe of 


Trade, thro' all England is void; for it is a Monopoly: 

 24ly, That a Reſtraint from uſing one's Trade in a 
particular Place, if done fairly, and upon a good and 
| lawful Conſideration, and with no ill Intention, is good. 
dly, That this is not in itſelf unlawful or unreaſon- 


able ; for then Cuſtom could not make it good; all un- 


= juſt and unreaſonable Cuſtoms being void. 
4thly, That ſince it is agreed on all Hands, That an 


Action upon the Caſe would have lain, which concludes 


ad damnum, and there can be no damnum abſque injuria, 
it follows, That the Law reckons the Breach of ſuch a 
Contract, an unjuſt and injurious Action. 

5:hly, That it is not unreaſonable to inforce By-Laws 
with a Penalty; ſince no By-Law, which is either unjuſt 
or unreaſonable, can ever be good. " 
Sthly, The Reſtraint of it muſt be upon good Conſi- 
deration, and the Breach of it muſt apparently tend to 
the Damage of the other; for elſe the Reſtraint void, 
tho for a particular Place. 


T ſhall now give my Reaſons, why of involuntary and 
voluntary Reſtraints ſome are void; others good. 

And, firſt, For involuntary ; Grants, Charters &. 
erecting Monopolies, void for two Reaſons. 1/7, Becauſe 
againſt the Freedom and Birthright of the Subject. 24%, 
Becauſe contrary to Magna Charta. We 

But it is otherwiſe, where the Grant or Charter is to 
inforce a Cuſtom ; for if the Cuſtom be good, the Char- 
ter inforcing muſt be ſo too. Or where the Grant or 


Charter is made for the good Regulation and Govern» 


ment of Trade; for the publick Good is ever to be 


preferred to a private Loſs. 


Next, In giving the Reaſons of voluntary Reſtraints, 1 
ſhall proceed, firſt, Negatively, and ſhew what are not the 
| M m | true 
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true Reaſons ; and ſecondly, Pofirively, and point out 


the true ones. 


1ſt, That they are againſt Magna Charts, no good 


Reaſon ; becauſe Magna Charta provides againſt Force 


and Power, not voluntary Acts of Men: 


2dly, That they are againſt the Liberty of the Sub« 


jeft, no good Reaſon ; for what a Man parts with is 
no longer his own. If I ſell my Liberty to trade, it is 


no longer mine, but his to whom I ſell it. 


34ly, It is not a good Reaſon, That the Condition is 
againſt Law in a proper Senſe, 1 Inſt. 206. b. For every 
Thing that is againſt Law in a proper Senſe, muft be 


either, firſt, malum, 1 Inſt. 206, 216. Perkins 139. Car- 


zer 229. 2 Keble 140, 153. Or, ſecondly, Omitting or 
neglecting what is a Man's Duty. Palmer 172. Fitzher« 


bert 13. Or laſtly, Encouraging the Commiſſion of an 
evil Action, Brook Condition 3 4. 2 Hen. 4. fol. 9. Hobart 


12. „ 
I fay Conditions againſt Law in a proper Senſe, muſt 


fall under one of theſe Heads. And this laſt Head ex- 


plains the Reaſon of the Difference, taken 1 Inſt. 106. 


8. between a Feoffment and a Bond: That a Feoff- 
ment to a Man upon Condition, he will kill B. ſhall 


be good ; but a Bond with ſuch a Condition void. For 


in the one Caſe, left the Man ſhould have any Tempta- 


tion to do the Act, the Law ſecures to him the Poſſeſſion 


of the Land, without performing the Condition; and, in 
the other, frees him from the Penalty of the Bond; ſo 
that the Law has the ſame End in View, in making the 
Feoffment good, and the Bond void, viz. the Prevention 


of the Fact. 


Wherever there can be a Way found out to perform 


the Condition without Breach of the Law, the Bond 


ſhall be eſteem d good: Perkins 778. 1 Rep. 2 2. 4. Ho- 


bart 12, Norton and Syms. 3 Cro. 705. 


All Things that may be prohibited by Law, may be ſo 


too by the Condition of a Bond, 13 H. J. 23, 24. 
2 The 
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lum in ſe, nor malum probibitum; for then neither Cu- 
ſtom, nor Covenant could make it good. | 


I come now to {ſhow affirmatively what are the true 
Reaſons, why of ContraQs in Reſtraint of Trade, fome 
are void and others good. ER = 
1/8, Becauſe it is a depriving the Party of a Means 
of a Livelyhood. 7 = 
 2dly, Becauſe of the great Abuſe ſuch Bonds are liable 
to; as the enabling Corporations to exclude Foreigners, 
which they have no Right to do; and Maſters to lay 
Hard{hips upon their Servants, Apprentices, Wc. | 
zaly, Becauſe: it is a Condition of no Uſe to the 
other Party. Puffendorf de jure Nature, lib. 5. cap. 2. 
ſect. 3. makes all uſeleſs Agreements, as an Agreement 
not to waſh ones Hands, c. void. 21 H. 7. fol. 20. Cui 
bono is ever of great Weight in all Agreements. 

. 4thly, There may be ſeveral Caſes, where Agreements 


for Reſtraint of Trade in particular Places, may be of 


Advantage to ſome, and no Diſadvanta ge to the xeſt; 
and there they are good: As for Example, where a Town 
is overſtock d with Perſons of the ſame Trade; or in 
Caſe before cited of Felliffe and Brode, where a Man 
grown old and unable to carry on his Trade without 
Blunders, and having a good accuſtom'd Shop, guid 


» 
% 


damni in ſuch an Agreement, as was there enter d into, 
to either? but an apparent Advantage to hotb. 
5thly, Thoſe Contracts in Reſtraint of Trade are void, 
and apparent Damage to the one Side, only 0 free the 
other from the Fear of a diſtant Damage, that may or 


may not happen. Caſe of Taylors of Ipſmich. In 17 3 
d, 


Caſe of Barrow and Waod, March Rep. I91, it is {ay 

That an Agreement not to ſow one's Land is void; but 
the Cale of Mich. 7 Ed. 3. 64. upon which this Aſſer- 
tion is founded, warrants no ſuch general Poſition, Allen 


6thly, 


Gi: os 
- . cd * — 


The Condition of the Bond before us, is neither a- 
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6thly, Suppoſing it did not appear in the Condition 
of the Bond, whether it were upon a fair and juſt 
Conſideration or not; Are theſe Bonds prima facie to be 
eſteem'd void? Or ſhall they be eſteem'd good, until 
the Party for whoſe Advantage it is, ſhew in Evidence 
the Illegality of the Conſideration upon which they are 
founded ? I anſwer, firſt, as to Equity, the Law might 
be ſettled either Way, provided it were known. But ſe- 
condly, as the Law now ſtands, they are prima facie void ; 
and for theſe Reaſons: 1. On Account of the Benig- | 
nity of the Common Law, and the tender Regard it has 
for the Liberty and Right of the Subject. 2. For the 
apparent Miſchief to one Side, and no viſible Advantage 
of the other Side to counterballance it; which Miſchief, 


in the firſt Place, is not barely a private one, but has an 


Influence upon the Publick, that being intereſted in a 
Man's Trade. And in the ſecond Place, there is not only 
a viſible Prejudice of the one Side, and no apparent Ad- 
vantage of the other, but a great Probability that there 
is none; ſince to its being an Advantage to a Man to 
leave his Trade, ſo many ſpecial Circumſtances neceſſary, 
as are never to be preſumed, where they do not appear. 
Hinc Conſtat, 1ſt, That all Bonds for Reſtraint of Trade, 
and no Reaſon given, are prima facie void. ke 
2dly, Where the Condition of the Bond aſſigns a juſt 


and fair Reaſon, the Bond 1s good, until that Reaſon 


can be falſified. — 1 
zaly, From hence it appears, Why a Bond for Re- 


ſtraint of Trade all over England, be the Conſideration 


what it will, is void; becauſe without Doubt, ſome 
Place or other may be found, where the Party entring 
into ſuch a Bond, may uſe his Trade, without any Pre- 
judice to the Obligee; unleſs the Obligee intend, by this 
Bond, to make a Monopoly of the Trade, which Reaſon 
is better let alone then given. 1 57 . 

Athly, By this, the Difference taken in ſome. of our 


old Books, between Bond and Covenant or Promiſe, may 


be very well accounted for; viz. becauſe upon a Bond, 
OS there 
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there is no Neceſſity for the Reaſon and Nature of the — 


Contract to appear; whereas in Promiſe or Covenant, 
the whole Nature and all the Circumſtances of the Con- 
tract, mult appear to the Jury, before they can deter- 
mine the Damages thay are to give for the Breach of 
the Covenant. 

Fthly, This not only accounts for the Tudgments given, 
but alſo the Expreſſions uſed in thoſe Caſes; as 2 H. 5: 
the Conſideration of the Bond not appearing, and there- 
fore being to be preſumed an oppreſſive Bond, the In- 


dignation of the Judge, tho' not the Way of expreſſing. 


it (wearing) may be excuſed. Perhaps it was ſuch a 
Caſe as this, A Weaver forced by the Neceſſity of his 
Circumſtances to fell to his Loſs, another takes him thus 
chagrin'd to the Tavern, where for a Trifle he extorts 
ſuch a Bond from him, and when the Cries and Tears 


of his half ſtarv'd Wife and Children call him again to 


tte Loom, this Bond is put in Suit againſt him. This 
were a Crime, I am at a Loſs to find a Name for; if 


according to Puffendorf, by the Laws of Nature, uſeleſs 
Contratls are void, how much more e ones? 


| And now I come to conſider the Caſe 55 3 "= 


241, wherein it is ſaid, That ſuch a Contract by Bond 


is void, by Promiſe goad. 
And here 1 It, upon the Face of it, this appears very 


harſh Doctrine. For a Bond may be conſidered in a 


twofold a 1 Firſt, as a Security for not breaking 


this Contract; and can a Man be bound too faſt, not 


to break his Word? Secondly, The Penalty may be con- 


ſidered as a Compenſation for the Breach of the Agree- 


ment, as a Price of repurchaſing the Liberty reſtrain d by 

the Bond; and this ſettled by Perſons of full Age, that 

are both moſt capable of it and have likewiſe the beſt 
Right to do it. ; 

A4 s a Man may cedere 2 Jon, ſo he may do it upon. 
what Terms he thinks fit. A Man may ſay, I will not 

OP exclude OO from _ ack a Thing ; but 


Nn 1 I will 
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I will bind myſelf in a Bond of ſuch a Penalty not to do 


it, that ſo if I think fit to forfeit the Penalty, I may be 
at my Liberty, vide Bracton, lib. 3. cap. 2. And certainly 
very ſtrange, That the Law of England, that delights ſo 
much in Certainty, ſhould make a Bond void, only be- 
cauſe the Damages are there aſcertain'd by the Parties 
themſelves, who are the propereſt Perſons to do it; and 
make a Covenant or Promiſe good, only becauſe the 
Damages muſt there be reduced to Certainty by a Jury. 
2dly, As this is very harſh Doctrine, fo it was an O- 
inion not at all neceſſary for the Judgment given in 
that Caſe, which ſtands unimpeach'd upon the Ground, 
I have all along gone upon in this Caſe 3 ſo that it is 
only the Reporter's Opinion, founded upon March 77, 


1913 a very indifferent Reporter. And the Reaſon given 
for the Difference, viz. that in a Bond the whole Penalty 


is forfeited ; whereas in a Contract it was to be recovered 
in Damages to be aſſeſs d by a Jury, was a Reaſon, that 
held as well againſt all Bonds in general as this. 

There can be but two Reaſons for leaving it to a 
Jury: Either, that the Jury may ſee, Whether it is a 
[awful Contract or not; which is proper for the Confi- 
deration of the Court, not the Jury: Or elſe, quia neſ- 


citur quod damnum; but this no Reaſon here, becauſe the 


Damnum is fix d by the Conſent of the Parties. 

Let it be further conſidered, that the Party can ſu fer 
nothing but by being a Knave; and ſhall a Court of Ju- 
ſtice aſſiſt a Man to play the Knave ? 
Freedom to Trade as much bound by Conſent as 
Cuſtom : And the Cale of Penalties made for the En- 


forcement of ſuch a Cuſtom, ſeems to me a ſtronger 


Caſe ; for there the Party is, as it were, Judge in his 
own Caſe; whereas here the Penalty 1 1s fixd by Con- 
ſent of both Sides. 

Such an Agreement in taking an Apprentice good; 
and may be conſidered not as a prejudicial or reſtraining | 
Agreement, but as a favourable and advantageous one, 
as putting an Apprentice in a Capacity of getting his 
Living in any Part of England, but where it wou'd be 
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to the Prejudice of his Maſter; when without it, he can 
gain it no where. 5 . 


7 bis Caſe has been cn to that of an Infant, 


whom a Contract for Neceſſaries will bind, but not a 

Bond. | 
But this nothing to the Purpoſe: For it ſtands clearly 
upon the Incapacity of the Infant to make any Gontraft 
at all, but ſuch as ſhall be for his Advantage; and it can 
never be for his Advantage to enter into a Penalty, That 
this is ſo, is plain from hence, that if an Infant and a 
| Surety enter into a Bond for Neceſſaries for the Infant, 
the Bond is good as to the Surety, tho' not the Infant : 
So that it is not the Nature of the Bond, but Incapa- 
city of the Infant, that makes the Bond vol: 


This Caſe has alſo been compared to Bonds taken by 
Sheriffs for their Fees, which are void. 


But here i ſt, The Sheriff, by the Common Law, was 
to take no Fees at all for doing his Office; and therefore 


as theſe Fees are given by Act of Parliament, the Act 
muſt be ſtrictly purſued. 

But 240), and principally, Thoſe Bonds are void 
from the apparent Probability, that they will make Uſe 
of them to ſupport their N 


There is but one Objection, that ſcems to have any 
Colour in it, viz, That falſe Recitals of Conſiderations 
will make thoſe Bonds good, that ought to be void. 

But 1ſt, This is to be fear'd no more than falſe Teſti- 
mony. 2dly, This ſpecial Matter __ be given in Evi- 
dence. 8 401 8 


To conclude, The Bond in th Caſe baſs us good, 
and enter'd into upon a juſt and fair Conſideration ; for 
the Reſtraint is exactly proportioned to the Conſideration, 
viz, the Term of ſeven Years only; and the Intereſt of 
the Publick is not at all concerned. 
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Treſpaſs. 


Judgment re- 


verſed ni/7, 


for want of 


uſing the 


Skinner and Newton. B. R. 
Vide poſt. Trin. 12 Ann. 
"RESPASS in an inferior Court, Plaintiff declares, 


That the Defendant vi & Armis tres pecias terre 
fregit &c. ipfius the Plaintiff, containing ſo many Acres, 


Word (l- in ſuch a Place. Defendant juſtifies by Preſcription for 


Pecias, 


Treſpaſs a 
form'd Ac- 
tion. 


ſum inſtead of A Way. Iſſue join'd, Verdict Pro que / » and Judgment N 


accordingly. 
V pon Error brought it was inſiſted, That the Decla- 


ration ſhould have been worded, clauſum terre inſtead of 


pecias, For Treſpaſs is a formed Action, and no Sort 


of Treſpaſs for which a Form is not ſet down; and in 


thoſe Actions for which a Form of Words is provided 
by the Law, it 1s not in the Power of the Plaintiff to 
uſe what Words his Fancy ſhall lead him to; but he 
muſt uſe the Words the Law has ſo appropriated, that 
they can be expreſs d by nothing elſe. Every Man's 
Ground is in the Eye of the Law fenced | 
Treſpaſs will lie for the Veſture of Land; but even 
there the Declaration mult be not veſfuram terre, but 
clauſum terre. 1 Inſt. 4. b. 8 H.6. 9, Treſpaſs for break- 
ing into Church-yard ; held that it muſt be clauſum terre. 
Dyer 285, where à Man has only Herbage of Land, he 
mult declare quare clauſum fregit. 8 Co. 48. Web's Caſe, 


the Difference is taken between theſe Aqtions that are 


form'd, viz. have ſet Forms of Words preſcribed for 
them, and thoſe that have not. Indeed in Hobart 5 1, a 
Variance from the Regiſter, in a Formedon, where the 
Variance was not materia], was not regarded. In Hobart 
84, there is an Inſtance of a material Variance from the 
Regiſter, and held good; but then there was this parti- 
cular Reaſon, That all the Courſe of Precedents, were of 
the Side of the Variation, which muſt all ctherwiſe have 


been overthrown. 2 Ventris 73, the Deck ration was quare 


Þ clauſum 


Clauſum fregit, & diverſa onera of Gravel Tc. per quod 
diam ſuam amiſit; Judgment arreſted, © 

22 Edw. 4. 12. a. The Word Clauſum imports Poſſeſ- 
ſion, without which Treſpaſs not maintainable; for Te- 
nant at Will or for Years, Reverſion to another, he in 
Reverſion cannot maintain an Action of Treſpaſs, during 
the Life of Tenant for Years: But Pecia terre does not 
import Pofleſhon ; for terra revertens, is terra ſtill. 


It was argued of the other Side, That tho? Clauſum 
was the Word in the Regiſter, yet it was but Matter of 
Form; and therefore pleadable indeed in Abatement, 
but not aſſignable for Error, after a Verdict and Judg. 
ment. Moore 442, Pecias terre held good in an Eject- 
ment. It is true that Judgment was reverſed ; but the 
Reaſon why, was, becauſe there was not certainly enough 
to direct the Sheriff what Land to deliver to the Party, 
for whom the Judgment ſhould paſs: Whereas here was 
as much Certainty as could be deſired; for it was not 
tres Pecias terræ barely, but the Declaration goes on and 
ſays, ipfius the Plaintiff, (which proves him to have been 
in Poſſeſſion, and ſo obviates that Objection) containing 
ſo many Acres in ſuch a Place. = 25 


Parker Chief Juſtice, and Judge Powell. No Want of 
Certainty in this Declaration; and after a Verdict and 
Judgment hard for meer Form to reverſe Cc. Indeed in 
real Actions, that are form'd Actions, Men are tied up 
ſtrictly to the Form preſcribed in the Regiſter : Sed aliter 


in Perſonal Actions. 


Judge Eyre was of the ſame Opiniori, and gave this 
additional Reaſon, That Error does not remove the Writ 
nor Plaint, but the Proceedings only ; and the Plaintiff in 
Error, could not be let in to make this Objection, but 
from the one or the other. But ſuppoſing the Plaint 
was removed, it could not appear in the Plaint ; for that 
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Covenant. 


Breach well 
aſſigned. 


is only in placito tranfereſſionis ſuper caſum, without going | 
further. 8 3 

judge Powell, thought this Reafon of no Weight. Be- 
cauſe he was of Opinion, That a Writ of Error, in a 


Judgment given in a ſuperior Court, does not indeed 


remove the Record or Plaint, but Proceedings only; be- 
cauſe here Diminution may be alledged: But he was of 
Opinion, That Writs of Error, of Judgments in an in- 


ferior Court, removed all; becauſe there was no alledg- 


ing of Diminution. Adjournatur. Vide poſt. Trin. 12 Ann. 


Hacket nd Glroer. B. R. 


X 7 RIT of Error, out of the Court of Common 
Pleas, upon an Action of Covenant, wherein 

the Plaintiff declares, That the Defendant ſold him Goods 
for ſo much Money, and covenanted to defend and war- 
rant the Goods to the Plaintiff contra omnes perſonas; and 
aſſigns for Breach of the Covenant, That at the Time 
of the Sale, the Defendant had neither the Poſſeſſion, 
nor the Property of the Goods: To this the Defendant 
demurs, and Judgment for the Plaintiff, 2 


Upon Error brought, Sir Peter King inſiſted, That this 
was no Breach of the Covenant; for the Intention and 
Deſign of the Covenant, was only to ſecure the Poſſeſ- 
ſion ; and therefore until an Eviction, the Covenant was 
not broken. Co. Lit. 365. a. it is ſaid, That an Evic- 
tion is of the very Eſſence of a Warranty; and tho 
Warrantia Charte may be brought before Eviction, it is 
only a Charge upon the Land. Vide Terms of the Law. 
Fitaherbert 134. b. Suppoſe a Man having only an equi- 
table Intereſt in Goods, ſells thoſe Goods, and covenants 
that he is Owner of thoſe Goods, and will warrant and 
defend &c. ſhall the Vendee, in this Caſe, bring an Ac- 
tion of Covenant before Eviction, and ſupport it only 

. * by 
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by fayin g, That the Property, ix. the legal Title was 


in another, at the Time of the Sale? 2 Saunders 175. 


Hobart 51. 1 Rolle Rep. 7155 Moore 175. Hobart 34, 35s 
er 3 8. 

Note, Moſt of the Suat Caſes vioved only, That 

a Covenant for Enjoyment againſt all Interruption, ex- 


| tended only to legal Interruption. Quod coneefſum 5 


euriam 3 00 nihil ad rem. 


Mr. Lutwyche arg on the other Side, That F: nce 
it was confefs d by the Demurrer, that he that ſold them 


had neither the Poſſeſſion, nor the Property; the Buyer 
could not take Poſſeſſion of them, without e him. 
ſelf to an Action of Trover. 

The Word Dimiſi in a Leaſe, imports a Covenant irt 
Law; and in ſuch an Action it had been enough to aſ- 
ſign for Breach, That the Leffor had no Title at the 
Time of the Leaſe, without ſhowing an Eviction. 2 co. 

474. 3 Mod. 26 1. 1 Siderf. 883 | 


Parker Chief Juſtice. Plaintiff cannot uh the Goods 
without being liable to an Action, which is a Damage. 
If the Caſe had been, that the Defendant had had the 

equitable Right, but another the legal one, it had been 


proper for you to have laid it before the Court by plead- 


ing it. 


Judge Eyre. Warranty; in the Nature of it, imports 
as well Warranty of the Property as Poffeflion. 1 Rolle 
90. Warner and Tailard: The Caſe upon the Word Di- 
mifi ; a ſtrong Caſe. For that a Covenant in Law; and 
if not neceſſary i there to ſet forth Eviction, a Fortiori not 
here. 


Judgment affirmed. 


Sheppherd 


\ 


Debt upon 
Bond. 


Whether the - 


Breach aſ- 
ſign'd, was a 
Breach of the 
Condition of 
the Bond? 


Term. Hill. 11 Inn. B. R. 5 


 Sheppherd and Maidſtone. B. R. 
\EBT upon Bond: Upon Oyer of the Bond it ap. 
peard, That the Condition was, 1/7, That the 
Defendant ſhould perform all Covenants comprized in 
ſuch a Deed of Indenture. 2dly, That he would upon 
Requeſt come to an Account with the Eaſf- India Com- 
pany, for whatever of their Goods ſhould come to his 
Hands, or the Neat Produce of them. z aby, That he 
would pay them whatever, upon ſuch an Account taken, 
he ſhould be found in Arrear to them. In the Deed of 
Indenture referred to, it was covenanted; That the De- 
fendant ſhould, within ſuch a Time, go for Fort St. George, 
and ſerve the Company faithfully there, as a Factor, for 


five Years. 1 


The Breach aſſigned was, That ſo many Rupees be- 
longing to the Company, came to his Hands, which 1 /li- 
cite & fraudulenter imbeʒilavit, & in proprium uſum Ge. 
contra tenorem Indenture c. — 


Upon Demurrer the Queſtion was, Whether the 
Breach aſſigned, was a Breach of the Condition of the 
Bond ? . . 5 


Reſolved by the Court, That it was not. For the 
Defendant was not barely intruſted with the Cuſtody of 
the Company's Goods, but was their Factor; and as 
ſuch, had a Power to inveſt their Money and Goods in 
whatever he thought moſt for the Advantage of the 
Company, and was not to account for the Goods them- 
ſelves, but the Neat Produce of them : So that he 
might convert to his own Uſe, the Stock that was the 


Company's; provided he anſwered it to them out of his 


own. * 
Indeed in Caſe of an Apprentice, the Caſe is diffe- 
rent; for he has only the Cuſtody of his Maſter's Goods 

1 5 „ 


. . 
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and Caſh, and therefore the Breach eve nk would 
; wave been A Forfeiture of his Indentures. * 


But, | Serjeant Pingel b retained to Gab to it 
car TL 


Parker and Lush. B N. 


Vide poſt. Hill, 12 Ann. 


HI 8 was-an Action upon the Caſe: for a nikiciets Ciſe for ma- 


lictous Proſe- 


Proſecution, wherein the Plaintiff declares, That cution. 
the Defendant arreſted him in the Sum of 100 l. on Pur - Declaration 


_ poſe to hold him to Special Bail, where not one Penny 


want of ſhew- 


was due: Defendant demurs ſpecially, and ſhews for ins what be- 


came of the 


Cauſe of Demurrer, That the Plaintiff had not, in his malicious 


Declaration, ſhewn what became of this malicious Proſe-" 
cution. | | | 2 


They that —_ for the Daene oo That af. 
ter a Verdict, Judgment could not have been arreſted 
for this Defedt ; in the Declaration; becauſe it could not 
be intended, that the Plaintiff could have had a Verdict, 
unleſs it had appear d that the Proſecution was mali. 
cious : But upon Demurrer, and that a Special ane it 
was inſiſted upon as a good Exception. 

No Action will lie for a malicious indickment without 
ſhewing what became of that Indictment. 

Caſes quoted arguendo, were 2 Rich. 3. 9.b. Salk. 15. 
Hobart 205. Keilway 99. b. Godbolt 76. 1 Saunders 228, 
229. I Jones 3 12. Siderfin-124. TYelverton 88 Cyo. 
Car. 291. 

The Reaſon of all which Caſes is foundal in his, 
That otherwiſe, there might be a claſhing of Juriſdic- 
tione, and contrary Verdidts: As here it is poſſible, That 
the Defendant may be found guilty of a malicious Proſe- 
cution ; and it may afterwards be adjudged, in a proper 
Place, that the Proſecution was not malicious. 
| Fx It 


CE 


Term. I Fe: e . i * 


It was RY for the Plaintiff, That this Addion was 
founded upon Malice, and brought for holding to exceſ- 
five Bail, which was collateral to the Proſecution z and 

| therefore not to wait the Event of that, which if they 
did, the Statute of Limitations mighr poſſibly bar them. 
Styles 451. 3 Lev. 210. 

It was urged, That there was a Di ference between 
an Action upon the Caſe for a malicious Proſecution, 
and an Action of Conſpiracy : That in the latter, the 
Plaintiff muſt indeed ſhow the former Action to be de- 
termined ; but then it appears from the Regiſter, p. 13 4, 
that this does not proceed from the Nature of the Ac- 
tion, but the Frame of the Writ; and this held to be 
the Reaſon, 1 Ventris 12. 1 Jones 93. 9:Co. Poulter's 
Caſe, Cro. Fac. 130. 55 


Court inclin PF in Favour of Pei Sed dou: 
Wat. Vide poſs. Hill. 12 Ann. 


Queen and Corporation of Durham. B.R: 


Mandemus to HIS was a Mandamus to reſtore H. to the Office 
Town-Clerk. of Town-Clerk ; and to the Return two Excep- 
tions were taken. 
„That they ſaid, that ſuch a Year of Queen Eli- 
cabeth, and long before, they were a Corporation; and 
ſo did not intitle themſelves by Preſcription, which is 
ever Time out of Mind. 10 Rep. Sutton Hoſpital. 3 Cro. 
168. 12 Edw. 4. fo. 8. b. 11 Rep. Bag's Caſe. Raſtall's En- 


tries 3. b. Dyer 7. 
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lt 2&ly, It was not returned, That the Town-Clerk was 
19 actually choſen annually, but only that he was annuatin 
4 eligibilis; whereas Time and Uſage are neceſlary to 
14 Preſcription. 1 Inſt, 110. 1 Lev. 262. 3 Cro.110. 
. 2 „ Beſides, 


"Term. Fill 11 2 B. * ——_ 


'Belides, the Office of Town-Clerk is, in the Nature 
of it, in the Eye of the Law, an Office for Life; and 
will be ſo intended; until the — appear. 1 Ven- 
tris 82. 


As to the 1/7, the Court were of. Opinion, That à 
Corporation mult either be by Charter, or Preſcription, 
which 1 15 ever Time out of pa 19 and therefore the Au- 


of Surplus. 


But for the 24 Exception, the Contt held it good: For 
the Office of Town-Clerk, is an Office for Life; - unleſs 
reſtrain d by Charter, or Preſcription, which ought to be 
ſhewn upon the Return ; but this not done: 

Beſides, tho he be annuatim eligibilis, he may conti- 
nue Town- Clerk, and will do ſo until they chooſe an- 
other: But this does not appear to be done; the Ex- 
ception therefore good for both theſe Reaſons. 

If the Return had been eligibilis pro uno anno tuntum, 
his Office would have expired at the End of the Year, 
whether they had choſen another or not; but otherwiſe, 
as this Return is. 


 Merril and Fofſelyn. B. R. 
RIT of Error out of the Court of Common Deb pon 
Y, V Pleas; where the Action was Debt upon a Bond, 
conditioned for Payment of Money upon the 25th of 
March. Defendant pleads Payment upon the 20th ; Pleading. 
Plaintiff replies, That he did not pay it upon the 20th, vir ant 


diem pleaded, 

Upon this Iſſue join'd, Verdict tor the Plaintiff, and Iſſue joined, 
1 

Judgment accordingly; and upon this Error was brought. the — 
et gment 


muſt be for t he Defendant. 


If hs Verdi had been found for the Defendant, 
and Judgment given accordingly, all had been right; for 
Payment 
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falſe and ma- 
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Ane upon the 20th, is Payment upon the 2 AM, hnd 
ſo on: But now the Verdict is found for the Plaintiff, 
the Iſſue is immaterial ; for Non-Payment upon the 20th, 
can be no Evidence of Non-Payment upon the 2 5th, for 
it might be paid in the mean Time. 2 Cro. 434. Cro. Eliz, 
828. Hill. nono Anne, Maſon and Price. 


Fate, Chief Juſtice. It is hard, That the Defendant 
ſhould take Advantage of his own immaterial pleading : 
Bur we cannot help it; Hill and Mandy, in Court of 


Common Pleas, is a Caſe in Point. 


Judgment revers d. 


Joncs and Gayn B. R. 


vide Salk. 15. Vide poſt. Hill, 12 Anni. 


agg: hep TFT" HIS was an Action upon the Caſe, for falſly and 
3 maliciouſly indicting a Man, for "og the Trade 


1 Ba ger, wi ithout a Licen ſe to do it 


One Exception to the Declaration was, That the 1 In- 
dictment was faid to be falſo & malicioſe, and not abfque 


probabili cauſa. 
But reſolved, That in Caſe of an nden falſo & 


malicioſe, without abſque probabili cauſa was enough: But 
had it been an Action for a malicious Proſecution, thoſe 


Words muſt have been in. 2 Co. 1 193, 4 490. 2 Mod. 51. 
Jones 93, 94. 


But another Exception was taken by the Court, That 
this was an Action brought for an Indictment for uſing Ge. 
and not being licenſed ; and yet the Plaintiff does not 


ſhew, That he was licenſed. 


Then it was doubted, Whether this were a Matter 


indictable? and then the Queſtion would be, Whether 
2 an 


- — _——— 


a Hi 11 1 Ann. E. ＋ 
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An _—_— would lie, for AN and maliciouſly 5 
a Man for a Matter not inne able, nor yet containing 
| Scandal? N 

And the Court inclined. ta the Opinion, That it would 
not; and that the Law ſtood thus: 1ſt, That a falſe 


and malicious Inditment; for a Matter not indictable, 


yet containing Scandal, was actionable. . But, 


2dh, If it was neither indictable, nor "ſcandalous: 


That it was not actionable. | Raymond 135. 2 Siderfin 
1 6 26 and the late Caſe of Savil and Roberts. 


Salk. 13. 


34ly, That if it were for a Matter indictable, tho it 


did not import Scandal, it was actionable. 


To this Opinion of the Court, it was nd by the | 


Counſel, That in the Reaſon of the Thing, they ary 
not ſee, why its being for a Matter indictable, or not in- 
dictable, ſhould occaſion ſuch a Difference; ſince a Per- 
fon by being falſly and maliciouſſy indicted for a Matter 
not indictable, is put to the fame Expence and Trouble, 
as if it were for a Matter indictable ; ; and the Maliciouſ- 
neſs of the Proſecution rather more. | 

This 3 1 — he Court allow d to have 
Weight i in u. 


Adjournans, Vide ph. PI 12 aun. 


5 hornicraft and Bare. | B = 


"RIT of Error brought upon a Talon given Debt upon 


in the Court of Common Pleas, where the 
Action was Debt upon a Bond of 1000 J. Penalty, con- 
dition'd, That if ſuch a one being an Apprentice, ſhould 
purloin or imbezil any Thing to his Maſter's Damage, 
that then he ſhould make it good. Breach aſſigned was, 
That he did imbezil and purlom 200 JI. Upon this Ifſue 
joined, Verdict for the Plaintiff, and Judgment accord- 


ingly. 


24 NOW 


Bond. 


„ N 


„ 2 LEVI 
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e upon Error e e it was inf fied, That the 
Breach was not well aſhgned ; for the Condition of the 
Bond, tying it up to ſuch purloining as ſhould be to 
the Damage of the Maſter, the Plaintiff in the original 
Action, ſnould have rer d. That this v was a Purloining 
to the Damage of the Maſter, e e oh 


* 
N 


Purloin and But the * Cour vice ght, the lagen of tlie 


Tmbezil are 
alwaysunder- Court of Common Pleas was Welt given. For the Words 


1 Purloining and Imbexiling, are always taken in a bad Senſe, 
and ex vi Termini import Damage to the Maſter; and 
what appears plainly needs not be averred ; according to 


Maxim. that Maxim of LW, Quod con _ clare non Ne e. 


Judgment affirm'd miſe. 


Queen and I nhabitants 0 f Hornſey. B. R. 


 Publick Way. D AR KER, Chief Juſkice. If a Vill be erected, and 
a Way laid out to it, if there be no other Way but 
that to the Vill, not material quo animo it was laid out, 

it ſhall be deem'd a publick Way. 

Evidence. No one living in a Hundred, ſhall be allowed an Evi- 
dence for any Matter in Favour of that Hundred, tho 
ſo poor as upon that Account to be excuſed from the 
Payment of Taxes; becauſe tho' Poor at preſent, he 
may become rich, TO 2 


DE 


Wo 


DE 


Termino Paſchæ, 


12 Ann. | 


In BANcO Rrcis 


Corporation of the Town of Bewdley. 


HOSE that produce an Evidence, ought to exa- E. ne. 
mine him in Chief only: But they, againſt whom 
he is 1 may examine him upon a voir dire, if they 
pleaſe, Whether he is concerned in Intereſt. 


The Matter in Iſſue was, Which was the 1 by 
which the Corporation of the Town of Bewdley was to 
act; whether by the ancient one, or one of later Date? 

Now an Evidence being brought to eſtabliſh the an- 
cient Charter, his Evidence was excepted againſt, as be- 
ing a Mortgagee under the old Corporation, which they 
proved by an Anſwer of his to a Bill in Chancery. But 
this Anſwer being ſo uncertainly penned, as that it might 
be true, and yet his Mortgage of ſuch a Nature, as not 
to prevent his Evidence, it was inſiſted that he might be 
called to explain the Ambiguity of his Anſwer. 

And the Court was of Opinion he might, ſince his 
Anſwer depended upon his Veracity, as much as the 
Evidence he could then give; and if the one be to be 
credited, Why not the other! 5 


But 
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But dards his e was 2 upon 5 
other Conſideration, viz. That in his Anſwer he lays 


the whole Streſs of his Defence upon the Matter then 


Recognizance - 
ad reſponden- 

dum general- 
ly, the Na- 

ture of it. 


in Iſſue, uit, the Tg of the e * 


Oueen and Ridpath. : B. R. | 


 Recognizance was entered into by Ridpath, with 

Securities, whereby he was bound to appear the 
firſt Day of the Term ad reſpondendum Te. (in the mean 
Time to his good Behaviour) and not to depart without 
the Licence of the Court. 

An Information is preferred againſt him by the At- 
torney General; to which Information, by Reaſon of 
_ Defect in the Pleading, the Attorney General 

fit to enter a Nolle Proſequi; and then the At- 
only General exhibits another. | | 5 


It was infified i in Favour of Ridpath and his Securities; 
1. That the Words ad reſpondendum, muft be extended to 
thoſe Crimes only, the Suſpicion of which, was the 
Cauſe of his Commitment, and entring into the Recog- 
nizance; and not to the Crimes he ſhould afterwards 
commit, or be charged with. For then it would be ut- 
terly impoſſible for a Man to get any Body to be bound 
in a Recognizance with him; an Opinion of the Inno- 
cence of the Perſon as to the Crime charged, being pro- 
bably the only Motive, that can be ſufficient to induce 
Men to become bound for others. 

2. That ad reſpondendum, refers to the firſt Day of the 
Term, when he was bound to appear. 

3- Thar the entring of a Nolle proſequi, was a Bar to 


the Offence contained in the Information ; at leaſt, That 


it was a Diſcharge from any further Proſecution for it: 
And that it was all one, whether he was diſcharged 


from the Recognizance, by Rule of Court made for chat 
2 Purpoſe; : 


Torm. Paſch. 12 Ann. B. R. 153 
Purpoſe ; or by a Judgment, that by a neceſſary Cons 
lequence, amounted to a Diſcharge. 


But the Court were of Opinion, That the Recogni- 
zance extended to all Crimes, whatever he ſhould be 
charged with; and that if it had Relation to any parti- 
cular Crime only, it muſt be mentioned in the Recog- 
nizance: But that is only ad reſpondendum generally. 

That there was no {uch Inconvenience as was pre- 
tended; the Bail in this Caſe being bound in a Sum cer- 
tain, and not to ſtand in the Place of the Principal, as 
in civil Caſes: That the Perſon's not appearing according 
to his Recognizance, his Abſence (be the Cauſe or Rea- 
ſon of it what it will) was the Cauſe of the Forfeiture 
of the Recognizance. 

That anciently in Special Bail in Civil Actions, where bai 
the Bail is to ſtand in the Place of the Principal, Bail to 
one Action was to ſtand Bail to all Actions, that he 
ſhould be charged with, when in Court. That this was 

hard in Caſe > xecial Bail, and is therefore now alter- 
ed, tho altered only by Rule of Court ; and that as to 
Common Bail the Law is ſtill the ſame. 

That the Nolle Proſequi was neither a Bar, nor Piſchatge Salk, 21, 


Turner and Grin B. R. 
Vide poſt. Mich. 12 Ann. & Paſch. 13 Ann. 
e ; HIS was an Action of Debt upon a Bond, for pelt upon 


ond, condi- 


30001. condition d for the Payment of 150“. gone to pay 


The Condition of the Bond recites, That whereas 5 


Dibble was indebted to Turner in a Bond of zoo l. con- Plaintiff af- 


ſigning over 


ditioned for the Payment of 15007. and bad recovered to to the Defer- 
dant ſuc 4 


udgment for this Money; Goodwin upon Conſiderat ion leren. 
that the Plaintiff would forbear ſuing out Execution up- ene 


pleads, Plain- 


on Dibble, promiſed to pay the Money to Turner upon riff had nor 


aſſigned. 


Ke: Requeſt ; Platotiff re- 


r 
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a Bond, to be: 
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lies, That "DES ni x um the. 1t he * 
1 Requeſt; he aſſigning over to him the Judgment he had 


to aſſign. againſt Dibble. Gs 2 
3 Defendant pleads in Bar, That the Plaintiff had not 
Papen of aſligned the Judgment: Plaintiff replies, That he was 


the Money {> 
— 2 ready to aſſign 


ment of te Defendant demurs, and Plaintiff joins in Demurrer. 


udgment | | | 
— concomitant Acts; and therefore the Defendant could not excuſe himſelf meerly upon the 
Neglect of the Plaintiff; but ought to have pleaded Tender of this Money; tho' he was not bound 
to have paid the Money, in Conſequence of that Tender, unleſs the Judgment was at the ſame 
Time aſſigned over to him. | DH, DF. 


It was argued for the Defendant, That thoſe Words 
aſſiening over the Judgment, was in Nature of a precedent 
Condition. 1/4, Becauſe otherwiſe the Defendant would 
be without Remedy, viz. any Remedy at Law, for the 
Aſſignment of his Judgment; the Obligee only being 

able to {ſue upon this Bond. But on the other Hand, no 
Inconvenience to the Plaintiff, in interpreting this a pre- 

cedent Condition; becauſe he can put the Bond in Suit 

for his Money. 1 C 

Dubious „, 240, Suppoling the Words might with an equal Pro- 
Condition of bability admit of either Interpretation, conſidered ſimply 


in their own Nature, yet being the Words of the Con- 


underſtood 1n 


the moſt fa. dition of a Bond, which is always in Eaſe and Favour 


vourable 


Senſe for tke of the Obligor, they muſt upon that Account be inter- 

Olsen. preted here a precedent Condition. 1 Lutwyche 490, 596. 
1 Ventris 147. Covenant to pay ſo much Money, the 
Plaintiff making to the Defendant ſuch an Eſtate in ſuch 
Land, and declared licet paratus Wc. he had not paid 
the Money : Defendant pleads, Plaintiff had not made 
ſuch an Eſtate. Upon Demurrer, Judgment for Defen- 
dant ; this being reſolved to be a precedent Condition. 


The Court were divided in their Opinion : Parker 
and Powys for the Plaintiff, and Eyre for the Defen- 
dant. ” 5 


The two former were of Opinion, That the ſingle 
Queſtion was, Who was to do the firſt Act? And that 
* 9 9 ne hs 


"Hom Pa, 12 2 Ann. J R = 


the Obligor was to do it. For tho' the Obligor de not 
bound to part with the Money, unleſs the Judgment be 
at the ſame Inſtant of Time aſſigned to him; yet he is 
bound to ſeek out the Obligee, bring the Money, and 
tell him, Sir, here is your Money, if you will . 
the Judgment. 


Eyre was for the Desde being of f Opinion That 
the Words aſſigning the Judgment, did amount to a prece- 
dent Condition. 1//, Becauſe the Form of ſpeaking, 
wielding, paying Tc. did always import ſo; unleſs the 
Nature of the Thing ſpoke the contrary. And 2dly, Be- 
cauſe if the Judgment was aſſigned firſt, the Bond might 
be put in Suit for the Money; but if the Bond was paid 
firſt, there lay no Remedy at Law for the Judgment. 


Adjournatur. 2 poſt. Mich. 12 Ann. & Paſch. 13 Ann. 


Queen and Bradlyy. B. R. 


H IS was a Conviction upon the Statute 10 Anne, 828 
about the Aſſize of Bread. N 


There were two Queſtions i in the Caſe : The firſt was, 
Whether the Crime was certainly enough charged in the 
Indictment, upon the Defendant ? The ſecond, Whe- 
ther the ſame Perſon could be both Informer and Wit- 
neſs ? 


The Crime was thus charged, that the Bread wanting 
ſo much Weight of Cc. was bought in the Shop of 
Bradley, a common Baker. 

And the Court were of Opinion, That the Crime was 
not certainly enough charged. For the whole Charge 
may be true, and yet the Defendant innocent; for it 
is poſſible that it might be the Bread of another Perſon, 
{old in the Defendant's Shop; 3 that therefore he ought 


ro 


] Term Pcb. 3 12 . * 


Aule in In- 
dictments, 


Same Perſon 


cannot be In- 


former and 
Witneſs. 


Cofts. 


Sce pag. 125. 


to Taro been charged diet with the Sale of o much 
Bread. 

It is true indeed, that hon a Servant ſells it in his 
Maſter's Shop, it is good Evidence of its being the Ma- 
ſter's Bread: But it is ſtill but Evidence; and it is a con- 
ſtant Rule, That that which i is but Evidence, cannot be 
laid in an Indiftment, 


As to *Y ſecond Point, the Court ſeem'd to be of O- 
pinion, That the ſame Perſon could not be both In- 
former and Witneſs. For as to the Objection, That this 


would render Convictions impoſſible, unleſs Perſons _ 


were ſo fortunate as to have Witneſſes with them, there 
was nothing! in it; for an Informer is only nominal, and 
any Bodys Name may be made Uſe of. 


Manners and Pern. B. R. 


T HIS was the Cauſe, in which the Univerſity of 
Cambridge, had the laft Term, claim'd Conulance 
of Pleas. And now the Plaintiff moved the Court, that 
the Defendant might pay all the Coſts, for all the Mo- 
tions about that Conuſance. 

It was ſaid, that when a Defendant ke Default at 
Mi prius, beſi is from that Moment out of Court, and 
his Motion in Arreſt of Judgment, is but as Amicus Curie ; 
and yet the Plaintiff has always Coſts. 


But the Court rejected the Motion; for they knew no 
Precedent, nor {ſaw any Reaſon, that becauſe a third Per- 
ſon Lend Conuſance of Pleas and: is refuſed, that 
therefore the Defendant ſhould pay the Plaintiff Colts. 

Beſides, in this Caſe the Defendant by imparling, had 
as far as lay in him, ſhewn himſelf deſirous of having 
the Cauſe tried in this Court. 

Add to all this, That the Motion was by no Means 


without Foundation; ; for the Univerlity only came a 


Moment to late. | 
2 | | Queen 


. LEST... 
* — — 
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Qucen and Inhabitants of Gruelthorp. 


juſt Approvement, do make a Hedge and Ditch for that 
Purpoſe, and it is thrown down afterwards by ſome, 
that cannot be diſcovered, by Verdict of the Aſſize or 
Jury, and the Towns adjoining will not indict fuch as 
are guilty of the Fact; in ſuch Cale; the ſaid Towns 

ſhall be diſtrained to make again ſuch Hedge or Ditch, 
at their own Colts, and ſhall alſo yield Damages. 


It was urged by the Defendant, That the preſent Pro- 
ceedings upon this Statute were much too quick; it be- 
ing in all, not above three Weeks, ſince the Crime com- 
mitted. . = 

The Statute gives this Action conditionally, vis. if 
the Inhabitants do not indict the Perſons guilty of the 
Offence; and therefore ſome Time muſt be allowed 
for notifying the Offence, ſome Time for inquiring who 
the Offenders are. Lord Coke, 2 Inſt. 406. allows the In- 
habitants a Year and a Day's Time for indicting the Of- 
fenders. 1 Rolle's Rep. 365, The ſame Objection taken, 
And all the Precedents are, at leaft, a Year's Time, ſub- 
ſequent to the Offence, 


The Court were of Opinion, That the Time was too 
ſhort ; and that the Statute ſuppoſes a reaſonable Time 
ought to be allowed for indicting. 

If for a Robbery committed in the Day-time, the 
Hundred is not chargeable unti] forty Days after the 
Offence ; certainly leſs Time muſt not be allowed here, 
where the Offence is committed in the Night- time. 


In this Caſe, an Objection was taken to the Defen- 
dant's Plea, For this Statute not extending to every 


8 1 Lord, 


ls was an Action upon the Statute of Weſtmin= gion upon 
Stat. Ve ſtin. 2 


| ſter 2. Cap. 46. which enacts, That if any upon cap. 46. 
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Lol, but ſuch Lord enly'; as had right to approve; ; the 
Defendants to ſhew the Lord had no Right to approve, 
Prefeription. pleaded a Preſcription to Common thus, That divers Free- 
holders had a Right to Common, without confining their 
Preſcription to any certain particular Tenements. It was 
Cuſom. admitted, by Way of Cuſtom this general Way of Plead- 
ing had been good; but not by Way of Preſcription. 
And to this Pr the Court inen : ee ; 


Sail and "FL a B. R. 


Action of Co- 


VEenant. 


CTION of 8 and cl Bteaches aff 
ſigned ; but that Covenant, upon which moſt 
Streſs was lat, was, That the Leſſee ſhould Lime and 
Dung the Land; durante Termino, which was ſix Years. 
This Action was brought by the Plaintiff as Heir at 
Law to the Leſſor. And the Breach of the Covenant 
was thus aſſigned, That after the Deſcent of the Land, 
he wal not, durante T e Lime and 5 che Land. 


Te was RE eged by the Deſendant, 1 Ph, That Gloves 
nant is a Ne oon Action, and that therefore the Execu- 
tors were the proper Perſons to have brought this Ac- 
tion; tho' they indeed, upon their e hall be 
Truſtees for the Heir at Law. 

Where Cove- But the Court were of Opinion, That this was a Co- 
Lend dhe venant relating to the Land, and for the Advantage of 
run with it, 'the Reverſion : That it would have gone to an Aſſignee 
attend upon 

theReverſion, Without his being named in the Covenant, which proves 
3 it to be a Covenant that runs with the Land, and at- 
the Action. tends upon the Reverſion; and by Conſequence a Cove- 


nant, to which the Heir at Law will be intitled, as he 
is to the Reverfion. 5 


Breach not 2 diy, It was objected by the Defendant, That the 
well agned. Breach was not well aſſigned ; becauſe the not dunging 


it and VP it ſince the Deſcent, Is no Breach: of the 
= Cove 


4 — 


: * HE Court was moved to quaſh an Order made by © ey og 


my. 2 TA F Ti 2 "759, 


Covenant, if it was limed and dunged lo ſufficiently | 


before, that it did not need it. And of this Opinion 
was the Court. Adjournatur. : 


Inhabitants of Weſthani in Eſſex B. R. 


Sewers, 


the Commiſſioners of Sewers, charging the Inha- beit Poe 
bitants of Weſtham in Eſſex, for erecting of a tumbling 
Bay (to prevent an Inconvenience occaſioned by conden 
Lock, which in the very Order is {aid to have been 
erefled for a private Benefit) and of a Lock, to prevent 


the Damage, the n Bay would occaſion to the 
N avigation. 


The Court was # Opiine That the Order could not 
be maintained; becauſe it was out of the Power of Com- 
miſſioners of Sewers, to charge Inhabitants, for finding 
an Expedient, how a Thing erected for a private Bene- 
fit, may be continued, and yet be no Nuſance; their 
Buſineſs ſhould have 1255 to have abated the Nuſance. 

Commiſſioners of Sewers have no Power to make a 
River navigable; nor even to improve the Navigation of 


a River, beyond what it was before. Preſerve it they 


may in the State it was, by removing Obſtructions, and 
other natural Ways; but they cannot even help the Na- 
vigation by erecting Locks, or any ſuch e Me- 


thods. — 


Term. S. Trin. 


12 Anng, 


In BANCO Recis. 


Miles and Williams. 
Vide poſt. Trin. 13 Ann. 


W D EBT upon Bond, brought againſt the Defendant 


Debt upon and his Wife : They plead in Bar, That the Bond 


— hr . Was entered into by the Wife, dum ſola; that a Com- 


gaink Wife: miſſion of Bankrupcy iſſued out againſt the Huſband, 


Dies Plead's who in all Points ber. himſelf to the Statute. about 


the Bank- Bankrupts in the 4th Year of the Queen; and ſo both 
Hd aug Defendants ſay, That by Virtue of the Statute of the 
conclude uz Ath of the Queen, and other Statutes, he became a 


parati funt ve- 


rifcare. Spe- Bankrupt, per quod, the Debt was diſcharged, Et hoc Pa. 


cial Demur- 


rer. Court rati ſunt verificare. 
8 To this Plea Plaintiff au ſpecially. 


Bond wa Fr:. 
diſcharge " HE. ſ?, Becauſe a Bond enter'd into by the Wife, dum 


Bankrupey of ſola fuit, is not diſcharged by the er of the 
bur beingaifg Huſband, 
of Opinion, 2 fy, Becauſe they ought to have concluded their Plea 


that they 
ought to have to the Country. 


conclude 
their Plea to the Country ; and this being one of the Cauſes alſgn'd for ba Phinif had 
his Judgment, 


2 : | 
It 


— 
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It was argued in Favour of the Plaintiff by Mr. Sal. Mote Cates 
| keld, That, at the Common Law, no Perſons were al- — 85 
| lowed to avoid Actions, by pleading Diſability in them- H? 
ſelves. Cro. Blix, 516. 4 Co. Rep. 123. Beverley's Caſe. u. Her, 
That, properly ſpeaking, no Man can be ſaid to be a Tie Caſe of 
Debtor, but 2x ſuo contractu. 1 
It is not pretended, That an Executor would be ex- % geh, 
cus'd and diſcharged, by this Statute, of all Debts he Ludlam and 
ſtands charged with, as Executor; and yet the Executor 
as properly a Debtor, as the Huſband in this Cafe, Mar- 
riage not at all altering the Nature of the Contract; 
for it was not in the Power of the Wife, by any Act of 
hers, to diſſolve her own Contract; nor could the Hus- 
band, for he is a third Perſon. This indeed the Hus- 
band can do, he can make himſelf liable; and this he 
has done ratione connubii; but this hinders not, but 
that the Wife may ſtill remain chargeable, ratione con- 
tractus. ; | bp - | | 
If the Huſband die, his Executor not chargeable with 
this Debt; and if the Wife dies, Huſband not liable, 
which plainly ſhews it to be properly the Debt of the 
Wife. B Ny 

In Hobart 184, it is reſolved, That a Debt of the 
Huſband and a Debt of the Wife, cannot be joined in 

one Action, brought againſt Huſband and Wife; which 

certainly they might, if ſo be, that after Coverture, the 
Debt of the Wife, was, in a ſtrict and proper Senſe, the 
Debt of the Huſband. ; 

1 Leving 17. A. and B. Obligees, one of them be- 
comes a Bankrupt ; reſolved, that this Debt was not aſ- 
ſignable. If this Bond had been made to Huſband and 
Wife, it had reach'd the Equity of the preſent Caſe ; 
for it ſeems plainly againſt Equity, That a Debt, due 
from the Wife, ſhould be diſcharged by the Bankrupcy 
of the Huſband ; and yet that the Creditors of the Hul- 
band cannot have the Benefit of Debts due to the Wife. 
| "0 And 
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5 tho' Chattels perſonal, cannot remain in * 
after Marriage; yet Choſes in Action may. The Hus- 
band cannot ſue alone upon a Bond given to the Wife, 

dum ſola ; which proves it a Debt Nil due to the Wife. 

As the Nature of the Contract is not altered by the 
Marriage, but only the Power of the Wife _— 
ſo neither is the Nature of the Contract altered by 
bringing of the Action. 

But, indeed, after Judgment, tranfi in rem Fudicatam ; 
and it is the Judgment, that gives the Huſband a new 
Right, and will make it go to his Executors. But 
fark: this Court, will never eſteem an Act of Bank- 
rupcy, of equal Force with a Judgment. 

The Plea ought to cover the Wife as well as the 
Huſband ; but the Wife is not a Bankrupt, becauſe the 


L. Huſband is ſo; for by the Law of England, the Wife 


ſhall ſhare in the Honours and Advantages, but not in 
the panis & criminibus. of her Huſband. 7 

A Man covenants not to ſue Huſband and Wiſe, upon 
a Bond enter'd into by the Wife, dum ſola, during the 
Life of the Husband ; afterwards, contrary to this a 
greement, he puts the Bond in Suit; this Covenant can- 
not be pleaded in Bar, but mult be 2 8 in Abate- 
ment only. 

It was. further infiſted upon, That no Plea could: bo 
good. for the Husband and Wife, but ſuch: a Plea as 
would have been good for the Wite, had ſhe remained 
unmarried. | 


Argument ſor Mr. Forteſcue pro Def. inſiſted, That what was due to 
3 F the Wife was in the ſtricteſt Senſe; a: Debt belonging; ro 
oy 142,505 the Huſband. For the very Definition of a Debt, accord- 
1 Chee ing to Bracton, lib. 3. cap. I. is what a Man can recover b 
Rep. 71. Action; and that to his own Uſe. The laſt Part of the 
Definition was what he chiefly relied upon, as that which 
diſtinguiſh'd it from the Caſe of 1 Leving 17, about the 
joint Obligees ; and alſo from the Cate of an Executor, 


2 : | who 
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who fats jure repreſentationis, in alieno jure; ant recovers 
not for himſelf, but for another's Uſe: 

In calvin's Lexicon a Debtor is definetl tb be one that 
may be ſued againſt his Will; and fo may the Huſband. 

Againſt an Executor, who is ſued as ſuch, the Ac- 
tion mult be in the Detinet only; for the Word Debet 
would not be true, fince he is hot fued for his own 
Debt, but the Teſtatofs. Whereas an Action btought 
againſt Huſband and Wife muſt be in the Debet and Des 


tinet; which ſhews, That the Law of England, upon 


Marriage, confiders the Debts of the Wife, as the Debts 
of the Huſband, 20 H. 6. 22. 9 Edw. 4. 24- | 
In this Caſe, no Remedy is to be had apainſt che 
Wife: She cannot be taken in Execution; and therefore 
5 the Huſband, who alone is liable to eee is Dehtor. 
A Releafe by the Huſband in Cafe of a Debt to the 
Wife, would be a Releaſe m' lus own. Right ; whereas 
an Executor 8 in alieno jure. Hales's naher of the 
Law, pag. 4 
So when 1. Hoſband ſues, he ſues in his own Ridhe, 
derived to him from che Marriage, 47 Ed. 3. 23. | 
Tt is true, That a Debt due upon a Bond, made to 
the Wife, dum ſola, will (unleſs recovered by the 'Hus-= 
band) ſar ud to the Wife: But from thence it necęſ- 
ſarily follows, That this muſt have been a Debt veſted 
in the Huſband; at the Time of his Death; according 
to the Rule among Joint · tenants, That nothing accrues 
to the Survivor, but what was in Jointure at the Time 


of the Death of his Companion. Nihil accreſcit ci, qui ln of 


nibil habuit in re unde atcreſceret jus. If now a Debt 
due to the Wife, dum ſola, does veſt in, tllat is, become 


due to the Huſband; by a Parity of Reafon, a Debt due 


from the Wife, dum ſola, ought to'be efteern'd a Debt 
from the Huſband, that is, a Debt of the Huſband's; 
Nor is it any Objection againſt its being eſteem'd his 
Debt, That he is chargeable with it during his Life 


only. For as a Feoffment made by Tenant in T ail 


creates a Fee. ſimple, tho it is poſſible the Fee ſimple 
e may 
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may laſt but an Hour 6 ſo tho' the Huſband 3 is — 
chargeable with this Debt during his Life, yer as long as 
he lives it is his Debt. 
27 H. 6. 9. Choſes in Action are aſſignable. By Stat. 
I 1 nl, Debts for the Benefit of the e are aſ- 
ſignable. 
Then it was argued, 1 bat there was no Inconvenience 
in making the Debts due to the Wife aſſignable; for this 


is no harm to the Wife, ſince ſhe knew, That the 


Huſband had Power to receive or aſſign her Intereſt, 
1 Cro. 187. 1 Ventris 10. 1 Keble 167. But great Incon« 


venience of the other Side, by enabling the Bankrupt to 


ſhelter all his Eſtate (by aſſigning it) in the Name of 
his Wife, and ſo putting it out of the Power of the 
Commiſſioners of Bankrupcy. Suppoſe in Caſe of ſuch 
an Aſſignment, the Bankrupt will not, (becauſe it is not 
for his Intereſt) and the Aſſignees of the Commiſſioners 
can not ſue, What becomes of the Eſtate in the mean 


Time? 


If then Debts due to the Wife, are, as wall as . 
Debts due to the Huſband, aſſignable to the Commiſ- 
ſioners, Common Equity requires, That Debts due from 
the Wife ſhould be diſcharged by the Statute of Bank- 
rupcy, as well as thoſe that are due only from the 
Huſband. 1 
This Conſtruction even FP to the Plaintiff, 
by preventing him from ſuing a Bankrupt, one that he 
can get nothing by; unleſs he be a a Felon, which is not 


In be ſuppoſed. 


It is ſomething ſtrange, that a Man ſhould be both a 


| Bankrupt and not a Bankrupt at the ſame Time; a 


Bankrupt as to his own Eſtate, but not his Wite's. 

It was obſerved from the Clauſe in the Act, where- 
by it is criminal for Bankrupts to conceal Moneys or 
Effects, whereof any Perſon in Truſt for them ſtands 


poſſeſs'd, That it is plain, that the Bankrupt is bound 


to diſcover a Bond enter d into to the Wife, dum ſola ; 
and if he is bound to diſcover, then it muſt be aſſign- 
OS able ; 
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able; ; nd conſequently, by _ of Reaſon, a a Bond 
Debt from the Wife, aum fola, malt be dicharged. 5 


Reply for Plaintiff. 


The Cale of the Releaſe not to the Purpoſe. For it | 


mult be a Releaſe of all Demands ; and that will releafe 
the Debt to the Wife, becaufe the Husband only could 
demand it : But a Releaſe of all Actions would not re- 


leaſe it, 21 K.. 29. b. 


Noy 6. Bond given to a Feme- Sole, not forfeited by 
the Outlawry of the Husband. 

As to the Cale of a Bond given to a Feme-Sole, who 
marries, and her Husband dies; it is am improper Ex- 
preſſion to ſay the Bond ſurvives to the Wife, it does 
indeed remain to her. 

It is true, That Debts in Truſt for the Bankrupr are 
aſſignable : But ſurely, it does not from thence follow, 
That a Bond enter d into, to the Wife dum ſola, is ſo ; ; 
for ſuch a'Debt can' never be faid, in the Original or 
Creation of it, to be a Debt in Pruſt for the Husband, 
And if ſuch a Bond is not diſcoverable, it is not aſſign- 
able; and by Parity of Reafon this Debt not diſcharged. 
| ES to the Inconvenience pretended, Phat this would 
Way to ſhelter an Eſtate under the Wife's Name; 
the ale is eaſy, that that can never be done without 
Fraud, which will viciate the whole Contrivance. 


Sir Thomas "Op lately a Judge of B. R. defizad; the 


next Time this Cafe was ſpoken 2 it ſhould be more 


diſtinctly argued, Whether upon Suppaſal, that a Bond 
made to the Wife dum ſola, was aſſignable to the Com- 
miſhoners, it did neceſſarily. follow, that the Bankrupcy 
of the Husband would diſcharge a Bond given by the 
Wife dum ſola? 


vide poſt. Trin. 13 Ann. 


U u Groſvenor 


Debt upon 
Bond. 


Pleading. 
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Groſvenor and Stephens. B R. 

HIS was a Writ of Error; and an Error in Fact 
Was aſſigned, viz. That the Plaintiff was a Feme- 
Covert, at the Time of the Action brought. Sed non 
allocatur ; becauſe it might have been pleaded in Abate- 
ment. And it is a general Rule not to ſuffer that to be 
aſſigned for Error in Fact, which might have been taken 
Advantage of, by being pleaded in Abatement. 


5 WWeltale and Glover. B. R. 


CTION of Debt upon a Bond, Releaſe pleaded; 
| Plaintiff replies, that the Releaſe was not by 
Deed, Et de hoc ponit ſe ſuper patriam. | 

Defendant demurs ſpecially, Becauſe he ought not to 
have concluded, Et de hoc ponit ſe ſuper patriam, but Et 
hoc petit quod inquiratur per patriam. Joinder in Demurrer. 


Mr. Dee argued for the Defendant, That tho' indeed 
both Forms of Speech bore the ſame Senſe, yet that the 
Form of Entries was always ſo: Et de hoc ponit Tc. 
was the Concluſion of the Defendant his Bar, Et hoc 
petit Tc. of the Plaintiff's Replication. That known and 
received Forms were to be obſerved ; and that to depart 
or vary from em, was an Obſtinacy not to be-encou- 
raged, particularly when ſpecially demurred to. 8 H. 6. 
19. it is ſaid, That every Plea muſt have its proper 
Concluſion. Plowd. Com. fol. 66. (Dyve and Manning ham) 
ſays, That after pleading the ſpecial Matter, the Conclu- 
ſion of the Plea muſt be, & fic non eſt factum; which 


can be only for Form ſake, for the Matter of ſpecial = 


Pleading, ſhews the Bond to be void without the Conclu- 
ſion. Dyer 143. 2 Deliverance, & de tali ſtatu ſuo obiit inde 
ſeifitus, a Form always obſerved ; and therefore the Words 
de tali ſtatu ſuo being omitted, tho' other Words of the 

2 1 | „„ One 
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ſame Import were put in, yet held naught, and ordered 

to be amended. And if Forms of Law unſupported 
by any Neceſſity, nor founded in the Reaſon of the 
Thing, are to be ſtrictly adhered to, the Plaintiff ought 
not to be allowed the Liberty of varying the received 
and known Concluſion of his Plea; tho he has uſed Ex- 

preſſions, it muſt be own d, equivalent in Senſe. | 


Mr. Agar argued for the Plaintiff, That this Way of 
Pleading occaſion'd no Inconvenience, or Alteration of 
Law; and that the Law does not always tie up Men to 
any certain Forms, provided they uſe other Words as 
proper. 3 + 5 
When the Plea is in the Negative, as the Plaintiff's 
Replication here was, Et de hoc ponit c. a more 
proper Concluſion, than Et hoc petit &c. for a Negative 
is not to be proved. And the Reaſon, why moſt com- 
monly, the Plaintiff concludes one Way, and the De- 
fendant another, may perhaps be thus accounted for, 
That moſt of the general Pleas being in the Negative, 
it were ſomewhat abſurd; for a Man that concludes his 
Plea in the Negative, to deſire that his Plea may be in- 
quired of per patriam. „ = = 
He confeſs d, That the general Courſe of Entries were 
againſt him; and that Co. Lit. 126. ſays it is ſo, but not 
that it muſt be ſo. Then he quoted Raſtall's Entries, 
20. b. 36. 324. 500. 616. b. 633. 1 Leving281. where 
the Precedents were all with him. 


Parker Chief Juſtice. The Difference taken by Mr. 4- 
gar, between Negative and Affirmative Pleas, ſeems to 
me very reaſonable. And I think it highly probable, 
That the original Reaſon, why the Entry for the Defen- 
dant has been Et de hoc ponit Cc. and that for the Plain- 
tiff Et hoc petit Ic. might be, That for the moſt Part, 
general Iſſues are in the Negative, and Replications in 
the Affirmative. | : 

The Queſtion is not which Way the Stream and Cur- 
rent of Precedents run, for that Mr. Agar gives up, and 
he 
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per patriam Vc. the Entry is, Es predifius Defondens fimi 


he muſt de ſo; but whether it be a Form ſo —— 
this a ſmall Variation (and that not in Senſe) from it, 
will be erroneous 3 and, upon a ſpe cial Demurrer, pre- 
vent the Plaintiff's having his Tolgms nt, And not one 


Authority has been cited to prove this. 
Mr. Agar has mentioned four or five Precedents, not 


to overthrow or alter the general Form of Precedents ; 


but only to prove, That this Form of Words i is not ef. 


fentially neceflary. 


Beſides, it is to be conſidered, That theſe Words n now 
objected to, are legal Words, not fanciful Words of the 


Party's own Invention. For the Writ of Venire recites 


of both Parties, quod poſuerunt ſe ſuper patriam ; and then 
the- Entry, prediftus fimiliter the Plaintiff We. imports, 
that he too ponit ſe ſuper patriam; the very Words here 
objefted to, as improper for the Plaintiff. 80 again, 
when the Plaintiff concludes, Bs hoc petit quod inquiratur 
He 
ter Oc. viz, hoc petit Gc. from whence it manifeſtly ap- 
pears, That abide of theſe Expreſſions are improper, 
for either of the Parties to uſe. 


The reſt of the Judges being of the ſame Opinion 3 , 
Judgment niſi, pro quer. 


Skinner and W B. R. 


vide ante. 1 40. 


HIS Caſe was again ſpoken to this Term, 1 it 

was infifted, That the Declaration was naught, 
by Reaſon of the Words tres pecias Ferre, us d inſtead of 
Clauſum. 

It was obſerved, That there were ſeveral diſtin Spe- 
cies of Actions of Treſpaſs; vis. quare domum fregit, 
where Treſpaſs in Houſes ; quare clauſum, where in 
Land; quare parcum, when i in Parks ; ; quare Piſcariam 


Te. Shen | in Fiſheries. : 
. Might 


—— 
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"Ike 1t not now be ſaid, that terram fregit would 


do for any of theſe? For a Grant of the Land paſſes 
Fiſhery, Houſe &c. No, by no Means; for if that 
might be allow'd, the various Species of Adions of Tref-. 


paſs would be all confounded. 

The Word Clauſum imports Poſſeſſion ; butfo "0 
not the Word Pecea. And from Telverton 224, it ap- 
pears, that there muſt be Words, ſetting forth the Poſ- 


ſeſſion of the Plaintiff, by a neceſſary and not an ar- 


gumentative Implication. 

Fol. Abr. Tit. Indict. 80. ſame Rule laid down in forci- 
ble Entries. 

That the Word Clauſum imports poſſeſſion, appears 
from the Definition of the Word in Du Freſne's Gloſſary. 


Somner in his Saxon Dictionary, the beſt of the Kind, 


ſays, That the Expreſſion Clauſum fregit, is very ancient, 
and ſynonymous to our Engliſh Word Hedge-breaking ; 
the Law making the Encloſure. 26 H. 7. 14. Treſpaſs 
in a Common where all is open, mult yet be Clauſunt 
fregit. So is 2 Lutwyche 13 44. 

This Way of Declaration will ſerve Ga a Highway, 
to which every Body has a Right. Where a Man has a 


Grant only of the Herbage or Veſture, he muſt declare 


Clauſum Ge. 

1 Rol. 334; the Word Tenementum in forcible Entries 
held bad for the Uncertainty z and ſo is 2 Roll. Abr. 80: 
In 2 Keble 358. the Word Curtilagium, tho more certain 
than Tenementum, yet held bad in an Indictment for 
Treſpaſs. Carucatam terre fregit bad for Uncertainty, 
Pecea terre bad in an Ejectment, Moore 422. 2 Ventris 
174. 


This is a form'd Writ in the Regiſter ; and therefore 


exactly to be complied with. 

If it be ſaid; This ought to be pleaded in Abatement ; 
it may be anſwered; That by 1 Roll. 176, it appears, 
that this may be taken Advantage of, in Arreſt of Judg- 
ment. And 1 Rolle's Rep. 2. this Difference taken, That 
where it appears to the Court from che Writ it ſelf, that 
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Indebitatus 
Aſſumpſit. 


it ought to abate, there the Court ex officio ought to 
give Judgment againſt the Plaintiff, tho“ the Defendant 
does not plead it in Abatement ; otherwile, where this 
does not appear in the Writ. . 


For Defendant in Error it was argued, That the Word 
Clauſum does not, ex vi Termini, import Poſſeſſion, with- 
out the Addition of the Words ipſius the Plaintiff. That 
the only Queſtion was, Whether there was Certainty 
enough, in the Deſcription of this Treſpaſs, for the De- 
fendant to plead the Recovery in this Action of Treſ- 
paſs, in Bar of another Adion brought for the ſame 
Treſpaſs. And it appears from the Declaration, that 
for this Purpoſe there is Certainty enough. The End of 
a Declaration in Treſpaſs is, to deſcribe the Treſpaſs ſo 
certainly, that the Defendant may know how to anſwer. 


Judge Eyre. It is indeed a barbarous Expreſſion ; but 
if Gardinum fregit be good and in the Regiſter, and alſo 
Boſcum fregit, why may not Terram fregit be good too ? 


The Word Terra in legal Proceſs, muſt be underſtood of 


Arable Ground; tho in Way of Grant, it may ſignify 
any Thing. And if it be Terram of the Plaintiff, it is 
Clauſum of the Plaintift ; for the Law makes the Inclo- 


ſure. Beſides, the Defendant after pleading to it, can- 


not take Advantage of it in Error. 


But notwithſtanding (ut audivi) in Term Trip. 13 IR 
Judgment was reverſed if. 


Nutton and Crow. B. R. 


\HIS was an Indebitatus aſſumpfit upon three Pro- 
miſes, brought by the Plaintiff as Executor to 
B. As to the two firſt Promiſes, the Declaration ſtood 
thus, That Crow the 22d of Jan. 1708, in vita Teſtato- 
ris being indebted c. and upon the Defendant's craving 
Oyer of the Letters Teſtimentary, a Probate is recited as 
made four Months before the Time of the Promiſes. 
3 EE The 
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The third Promiſe was a Promiſe to the Hor 
himſelf, upon the ſtating the Accounts, between the 
Executor and Defendant, touching only the Dealings be- 
tween the Teſtator and him. 

The Plaintiff enter'd a Remittitur damna upon the 
two firſt Promiſes given; and obtained Judgment upon 
the third in the Court of Common Pleas. 


Upon Error brought, two Things were chiefly inſiſted 


upon, viz. 1/}, That it appear'd of the Plaintiff's own 


ſhewing, that this Will was proved in the Life-time of 


the Teſtator, and ſo was a void Probate. And it was 
ſaid, That this was an Objection, that went to all the 


three Promiſes ; and therefore was not helped by the 


Remittitur. For a void Probate is no Probate at all; and 
tho' an Executor may releaſe before a Probate, yet he 
cannot bring an Action. 9 Co. 38. Co. Lit. 292. 5. Plomed. 
Com. 203. 1 Roll. Abr. 917. 

Sed non allocatur; for as natural to ſay, that the 
Time alledged for making the Promiſes was miſtaken, 


and then the Probate may be good; as to ſay, vice verſa, 


the Promiſes were well ſet forth, and the Probate voul; 
eſpecially when the Party has, by entring a Remittitur, 
yielded the Promiſes to be naught. 


The 24 Objection to the judgment was, That 1 
were Promiſes made to the Teſtator, = a Promile 


made to the Executor, all join'd in one Action; which 
ought not to be. 
It was owned, That there is a Difference taken 2 Lev. 
228. between Actions brought by, and Actions brought 
againſt an Executor or Adminiſtrator. That an Execu- 
tor might join in one Action, a Debt owed him in his 
own Right, ard a Debt owed him as Executor; but an 
Executor could not be ſued in one and the ſame Action, 
for a Debt due from him as Executor, and a Debt due 
from him on his own Account. And che Reaſon aligned 
for this Difference, is, That in the firſt Caſe the Judgment 


Iemains 
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remains ſtill the ſame, notwithflanding the joming The | 
two Debts ; whereas in the other, the Judgment muſt 
be different, viz. in the one Cale de bonis Den, and 
in the other de bonis propriis. 
But then it was ſaid, by way of Anſwer to this Caſe, 
That the Reaſon given to ſupport the Difference, had no 
Weight. For tho' indeed, in the firſt Caſe, the Judg- 
ment muſt be the ſame; yet the Effect of that Judg- 
ment is very different; for the one Debt is recovered to 
his own Uſe, the acher Debt, when recovered, will be 
Aſſets. And then Cro. Car. 227. Shower's Rep. 366. Cook 
and Rogers, contradi& this Caſe. 
A Caſe in Hobart 88, was owned a ſtrong Caſe againſt 
them; but they endeavoured to oppole it by other Au- 
thorities, as Hutton 27. 2 Lev. 110. and it was ſtrongly 
inſiſted upon, That the Nature of the Action was chang- 


ed, at leaſt a new Remedy given, by the takmg of this 


Account. 


For the Defendant in Error it was urged, That Ac- 
tions upon the Caſe, came in the Place of Actions of 


Debt upon ſimple Contract, and were introduced merely 


to avoid the Defendant his waging his Law ; and there- 


fore both Sorts of Actions were to be governed by the 


ſame Reaſon, and the ſame Rules. 

That the Nature of the Action was not changed by 
the Account, appears from the Nature of the Thing ; 
for the Debt after the Account, as well as before, is 
due to him jure repreſentationis, 20 H. 6. 4 UF. 9 H. 6. 
11. It was ſaid, that the Law had a great Regard to the 
Original of a Debt. Co. Eliz. 3 26. Savile 130. 2 Co. 545. 
i Lutw. 893. all of 'em Authorities, wherein reſolved, 
that from a Conſideration had to the firſt Riſe and Ori- 


ginal of the Debt, the Action muſt be brought in the 


Detinet. Lane 79. Hobart 88. ſtrongly relied upon. 


The Court were of Opinion, That the Promiſes might 
very well be joined in one Action: That the taking of 
2 the 
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the! Account did not at al vary the Nature of he Debt : 

That the Plaintiff lay under a Neceſſity, to introduce the 

Cauſe of Action, of naming himſelf Executor: That 

the Pleading being here the ſame, Judgment the ſame, 

and the Effect of the Judg ment the ſame, as it would 

have been in ſeparate Actions; there could be no Reaſon 

given for dividing them, but multiplying Actions; which 

the Law abhors, and againſt Magna Charta, nulli nega- 

bimus nulli differemus &c. Hobart 88. held to be a ſtrong 
Authority for the Defendant in Error. 

It was agreed by the Court, Than an Executor could An Executor 
not be ſued for Debts due from the Teſtator and him- iel obe 
ſelf, in one and the ſame Action 3 becaufe the Judg- aud the fame 


Action, for 


ment 1s different. Adjournatur. ber Debts due 
5 from the Teſ- 


tator and | himſelf becauſe the Judgment is different. 


Oucen and , of Buckingham. 


HIS was a Mandamus to the Corporation of Bucks MHardams. 
ingham, to reſtore one Muſcot, to the Office of a 
Common Burgeſs of that Corporation. 
The Return in Subſtance was, that Muſcot de fafto fuit 
electus; but that he not having received the Sacrament, 
within a Lear before his Election, according to the Act 
of 13 Car. 2. his Election was void. Stat. 23Car.z. 


It was argued by Mr. Lechmere nic the Return. 
The very Foundation of a Mandamus to reſtore, is 
the wrongful turning a Man out, of at leaſt a poſſeſ- 
ſory Right, to a Franchiſe ; and therefore properly, and 
in its own Nature, it is a ' Writ of Reſtitution. And ac- 
cordingly in the Analyfis of the Law, now publiſhed 
from a Manuſcript of Judge Hale „ it is expreſly call'd 
a Writ of Reſtitution; which, ex vi termini, imports Poſ- 
ſeſſion. 
Not neceſſary for one that has a poſſeſſory Right to 
2 Franchiſe, to have a legal Title to it. This is in 
X--Y | its 
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its own Nature a Freehold ; and becauſe it is juſ is pub- 
lici, the Law has a greater Regard to the Poſleſſion of 
ſuch a Freehold, than to any of a private Nature. If 
upon a Preſentment witheut Title, Inftitution and In- 
duction follow, the Party has ſuch a poſſeſſory Right, as 
he ſhall not loſe without a Quare Impedit. 5 
The debite admiſſus according to the Conſtitution of 
the Borough, being not at all anſwered by the Return, 
muſt now be look'd upon as true; and for the ſame 
Reaſon, it muſt now be taken for granted, that he |: 
been guilty of no Miſbehaviour ſince his Election. 
The Admiſſion, not the Election, makes the Cfficer; 
and tho the Statute ſays the Election ſhall be void, it 
ſays nothing of the Admiſſion. „ 
There are various Returns made to Mandamus's to re- 
ſtore. Non fuit amotus, is the moſt common Return; 
: mg and this Return goes to the very Foundation of the 
Writ. Non fuit admiſſus, a good Return: Amotion de- 
pends upon the Admiſſion ; and therefore non fuit admiſ- 
ſus, is but a ſpecial non fuit amotus, Hill, 11 Will. 3. King 
and Town of Cambridge, Mandamus to admit Love and 
others. A Return of any ſubſequent Inapacity, a good 
Return. Confeſſing the Amotion and juſtifying, a very 
1 Lev. 162. COMMON Sort of Return. Se ILY Eo WE 
He obſerved, That in all theſe Returns the Election 
was not anſwered ; from whence it follows, That it is 
not a neceſſary and eſſential Part of the Writ. In James 
4Mod.Rep.52- Smith's Caſe, juſt after the Revolution, the Election 
was anſwered; but then it was anſwered in {ſuch a 
Manner, as plainly ſhews it not neceſſary to be an- 
ſwered. Beſides, the Argument does by no Means hold, 
that becauſe it was to be found in ſome Returns, that 
they had anſwer d the Election, therefore it is a neceſ- 
ſary Part of the Writ; but the Argument holds ſtrong 
the other Way, that becauſe it is often not anſwered, 
therefore no neceſſary Part of the Writ. Ee obſerved, 
That unleſs the Reaſon returned for not reſtoring him, 
was a good Reaſon for their turning him out, it was not 
a good Reaſon, LEE He 
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He atfirmed, Ihat a Corporation, after their Admul- 
ſion of him as duly elected, had no Power or Authority 
to call in Queſtion the Title of him, or the reft of their 
Members; and that it muſt by no Means pats for grant- 


ed, that they may dit franchiſe a Man for every Cauſe, 


for which he may be proceeded againſt upon a Que Mar- 
ranto. Becauſe there is this great Difference between 
Proceedings by Quo Warranto's, and the turning a Man 
out, That in the former Caſe, the Man remains in 
Poſſeſſion of his Franchiſe, during the Time the Right 
is in diſpute ; whereas in the other, the Man is all the 
while out of Poſſeſſion z which is a Wrong, that reſtoring 
him afterwards, does not make him ſufficient amends for. 
James Bagee's Cale in Co. Rep. is a leading Cafe as to Man- 
damus's, and this was a Mandamus to reſtore ; and there 
it was laid down, That a Disfranchiſement ought to be 
founded upon ſome Act done againſt the Duty of a 
Burgeſs. f | | 


A Power of Disfranchiſement is not a Power incident 
to a Corporation, and what the Court can ex officio take 


Notice of; but it muſt be given by expreſs Words in the 
Charter, and pleaded ; which here it is not. 

If Corporations have a Power to judge of Elections, 
they mult neceſſarily judge of Acts of Parliament con- 
cerning them, they muſt judge the Right of Electors 
Sc. a Juriſdiction too great to be ſuppos d veſted in a 
Corporation. 

It ſeems abſurd, for a Corporation to turn a Man 
out, for an Act of their own, and not any Fault com- 
mitted by him. For the Election is a corporate Act; 
and ſhall they after they have allowed and admitted it 
good, by owning and receiving him as a Member, be 
allowed to come and call this a void Election? 

Then it was urged, that this is a very dangerous as 


11 Co. 93. 


well as needleſs Power; becauſe it would give a Corpo- 


ration a Power to rid themſelves of what Members they 


pleaſe; for let a Man have ever ſo much Right on his 


dide, yet he muſt loſe his Franchiſe during the whole 


Time 
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Caſes quoted 
in Favour of 
the Return. 
2 Jones 131. 


King and 
Thacker. 
King an 
Slatford, 
8 V. 3. 


11 . 3. 


King and 
Mayor of 
Abingdon, 
Salk. ne 
2 Lev, 1 


176 


11 Co. 97. 


Salk. 428. 
2 316. 


Ns zo. in the 
Crown Office, 


Time of Diſpute. And it is likewiſe a very 5 
Power; becauſe the Law has ſufficiently provided for it 


by Quo Warrantc's. 


” habe Exception was, That it was not averrd in the 
Return, that the Reaſon they give for not reſtoring him, 


was the Reaſon for which they turn'd him out. And that 


this is neceſſary, appears from Bagge's Cale, where it is 
expreſly ſaid in the Return ex caufis prediflis amotus fuit. 
And if this were not ſo, a wrongtul Expulſion might 
come to be a rightful one; for if it need not appear in 
the Return, for what Cauſe he was expelled, any Acci- 
dent happening between the Removal and the Return, 
will in Fact juſtify the Removal. 
Then it was obſerved, That the Return was contra- 
dictory to itſelf; for it was ſaid, in the firſt Place, that 
de fatto fuit late, and afterwards that his Election 
was void, he not having received the Sacrament. Now 
electus in one Part of the Return, muſt bear the ſame 
Senſe as in the other; unleſs the Addition of the Words 
ge makes any n „ which he ſu phone they 
1d not. 


Mr. Lutwyche for the Rater: | 
The Act of Parliament of 13 Car. 2. ſays, That the 
placing, Election or Choice of a Perſon not having &c. 
ſhall be void; and where an Act of Parliament makes a 
Thing abſolutely void, every Perſon may and ought to 
take Notice of it. | 
No Precedent to be found of any Mandamus without 
the Suggeſtion of debite electus &. prefectus, which ſup- 
poſes it a neceſſary Part of the Writ; and then neceſ- 
ſary for it to be anſwered. There is a Difference be- 
tween an Election void and voidable; that in the pre- 
ſent Caſe is not voidable, but void. And the Act of 
* Parliament in ſaying the Election ſhall be void, has in 
Effect ſaid, there ſhall be no Proceedings by Quo Warranto's. 
As to che Caſe of the Advowſon, nibil ad rem; becauſe 
no Act of Parliament in the Caſe. But in the Caſe of 


a Symoniacal Preſentation, notwithſtanding Inſtitution 
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or even duden the Preſentation 3 is abſolutely void 
and the Church may be preſented unto as void, without 
bringing any Quare Impedit. 

In Caſe of an E jectment, unleſs the Ferſan mend 
out, tho' by one that has no Right, can prove his Right, 
he ſhall not recover, and this is a poſſeſſory Action. 
As to the Objection, That this Way, a Corporation 

may have it in the Power to rid themſelves of what 
Members they pleaſe: The Anſwer is, That this Objec- 
tion implies Malice; and if a Corporation be malicious, 
they may turn a Man out for nothing, and then may 
return for Cauſe, any falſe Crime they think fit; and in 
the mean Time the Man is out of his Franchiſe, | 


Reply per Lechmete. 


A great Part of Mr. Lutwyche's Arme turns u pon The Reply. 


this, That the Statute makes the Admiſſion, as well as 
Election void; whereas the Statute ſays not a Word of 
Admiſſion, unleſs the Word. placing be interpreted to 
mean that. Now from the Word placing being put be- 
fore Election, it 18 highly probable; that it had no Rela» 
tion, in the Intention of the Legiſlators to Admiſſion, 
an Act ſubſequent and conſequential of Election; and ex vi 
Termini, placing no more imports Admiſſion, cha” it does 
Election. Pothbly the Term placing, may, in the Act, 
ſignify ſome other Way of coming in, than by Election, 
vis by Patent; a frequent Practice in chase Da Ya Wen 


the Act was made. 
As for the Advowſon; thit was mention adn to 


thew, That the Law allows of a poſſeſſory Right, even 


in Matters of an incorporeal Nature, as well as in Land. 
As to Simony, the Act of Parliament relating to that 
Matter, very different from this; for it makes all void, 


as if the Incumbent were naturally dead. Adjournatur. 
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Queen * e of Buckingham 
5H B. R. . 


CO IR Peter King made another Argument, in the Caſe 
of another Perſon ; but where the Return was the 


very ſame as before. 


He objected, That in 3 they had not ſet forth, 
that the Act of Parliament made the Election void; only 
ſaid, that in Default thereof, ſuch placing Tc. was void, 


but not ſaid by what Authority void. 
He objected again, That the Return had not nou ght 


the Office within the Act of Parliament; for the Office 


of Capital Burgeſs is not named in the Act of Parlia- 


ment. It was, indeed, attempted to be brought within 
it two Ways: 1ſt, By ſetting forth, That it was an Of- 
fice relating to the Government of the Town. But 
this not enough ; unleſs they had gone one Step further, 
and ſhewn how the Office concerned the Goverment of 
the Town, that ſo the Court * judge, whether it 


did or not. 
The 2d Way is, that, as the Act does mention Com- 


mon- Council-Men, they ſay Quod quilibet Communis Bur- 


gens, was and has been fince, a Member of the Com- 


mon- Council. But this not enough; for they ought to 
have ſaid, that Quilibet communis Burgenfis, virtute officit 
redicti, was a Member of the Common- Council. 

He objected further, That the Return had not ſuffi· 
ciently anſwered the Writ. 

The Writ avers him to be debite electus N prefectus; 3 
the Return is, That de = fuit electus, which is no 
Anfwer. They ſhould have done, as in pleading to 
Bond = Wis of or ſimoniacal, admitted the Fact, vi. 
Quod debite fuit electus, and that electio devenit vacua. 

As the Election is not properly anſwered, ſo neither 

efectus. A Man may come in cither by Election 


is the pr 255 
or Prefection, viz. placing i in of the Crown. They ay, 
That 


* 
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That he was never at any other Time electus; but it is 
not ſaid, That he never was at any other Time pre- 
fectus. T | : 


Upon a former Argument in this Cafe, Judge Powys, 
junior, had defired the Counſel to conſider, Whether the 
Act did not make the taking the Sacrament, a precedent 
Condition to the Office? | 

In Anſwer to This, Sir Peter put the following Cale : 

_ Suppoſe a Man having received the Sacrament within 

the Year, applies to be ſworn in, 1s refus'd, then gets 

a peremptory Mandamus, afterwards he refuſes to ſub- 

| ſcribe, Can any Man ſay, that contrary to the expres 

udgment of this Court, he was never elected? And 

yet the Act of Parliament is as ſtrongly penn d, to make 

the Election void, for not ſubſcribing, as for not taking 

the Sacrament ; therefore it is plain, That neither the 

Omiſſion of the one or the other makes the Election 

void, but only capable of being avoided. 8 

This further appears from the Caſe of Ring and Lar- Gh. 

wood 4 Mod. 269; for if the taking Oc. had been an 7id. coma 

Nature of a precedent Condition, Larwood could never Cid car,” 

have been puniſhed 3 becauſe he would not have been tian bed 

legally choſen into the Office, mama on 

| | : of taking Cc. 

The Statute de donis, ſays; A Fine ſhall be iþſo jure 

nullus; and yet the Meaning is not, That it ſhall be abſo- 

lutely void; but only, That it ſhall not be a Fine to bar 

the Iſſue; for it is a Fine to make a Diſcontinuance, Tc. 

The Statutes relating to Sheriff's Bonds, and uſu- Aenne of | 
rious Bonds penn'd in very ſtrong Terms; and yet the 5 
Bonds void only as to their Efficacy; for in thoſe Caſes, Vd. 
one cannot plead non eſt factum. 3 Cro. 9 15. Dyer 3 7 5. b. Hob.12, 166. 

Statute about ſtriking in Church- yards, ſays, That ging 10 
the Party ipſo facto {hall be excommunicate; and yet a Church- 
proper Proceſs is neceſſary. 8228 

If by the Statute of Simony, the ſimoniacal Preſenta- Statute of 
tion were entirely, and to all Intents and Purpoſes void, 
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hl een would have no Title at all to preſent; 1 for it 
is the Manner of the Preſentation, chat gives the Queen 
the Title, 
Hobart 166. A Thing may be void, and I not to 
be avoided in every Manner, 
He argued from the Reaſon of the Caſe in T. Jones 21 7, 
King and Turner, That it did not lie in the Breaſt of the 
Corporation, contrary to their own Admiſſion, to call 
in Queſtion the Validity of the original Election; and 
tho' this would be no good Anſwer to the Crown, yet 
to the Corporation it is, Vou have admitted him. 
See Queen In the laſt Place, he held it neceſſary for it to appear 


; of rn, in the Return „That they had ſummoned him. 
rox, 102. | 
Court. judge Eyre declared his dane Opinion to be, That 


the Acts of Parliament inſtanced in to prove the Election 
not void, but only voidable, did not reach the preſent 
Caſe; becauſe all of them related either to Matters of 
Record or Specialties enter'd into with ſome Ceremony; 
and therefore altho' the Statutes made them void, yet it 
muſt be underſtood in a proper Manner, and Adds of 
Parliament do always ſuppoſe neceſſary Incidents : But 
now this Caſe, is the Caſe of an Hledtion ; Aa Matter i in 


pais, and ſo very different. 


„ 
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: Backhouſe and Wells. 


His was an Ejectment; and the Queſtion aroſe ehen. 


upon the Conſtruction of a Will, Whether the Wimter Pe 


Words of it made the Deviſee only Tenant for Life, or © r Li, 


p or Tenant in 
Tenant 1 in Tail! 3 72 


The Deviſor being ſciſed in Fee of the Lands 1 in Que- 
ſtion, makes his Will thus: 

* To the Intent that all my Lands ſhould remain in 
my Name and Blood, I deviſe to J. & my near Kinſ- 
man, ſuch and ſuch Lands Wc. to have and to hold, 
for the Term of his natural Life only, without Im- 
« peachment of Waſte; then, to the Iſſue Male of his 
© Body lawfully to be begotten, if God ſhall bleſs him 

* with ſuch Iſſue; Remainder to che Heirs Males of 
the Body of that Hue. 


It was argued in Favour of the Plaintiff, That the 4 ian 
Deviſce was by this Will only a Tenant for 12 ; and 
ſo conſequently had no Power to levy a Fine, or ſuffer 
a common Recovery, under which the Defendant claim'd. 
Aaa That 


1 
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That this was the Intention of the Teſtator, 2ppea Irs 
1/, from the Preamble, which ſignifies it to be his In- 
tention, That his Lands ſhould remain in bis Name and 
Blood; from whence it is not probable, That he would, 
by making the firſt Deviſee Tenant in Tail, put it in his 
Power, by ſuffering a common Recovery, to bar Oc. 

2dly, This appears to have been his Intention, from 
the Words of the Will, which are, To have and to hold 
or the Term of his natural Life only. 

The Clauſe likewiſe, without Impeachment of Waſte, 
had been needleſs, if ſo be the Teſtator had deſigned to 
make him Tenant in Tail. 

And from the Words to the Heirs Males of the Body of 
that Iſſue, it was inferr'd, That the Teſtator oy de- 
ſigned to veſt the nl 5 in the _ and not the firſt 
Devilee. 

6 Co. Rep. 16, Wylde's Caſe. If in a Will ſuch proper 


Words are made Uſe of, as would in a Deed paſs ſuch 


an Eſtate, nothing but the plain Intention of the Teſta- 
tor to the contrary, ſhall ever put another Conſtruction. 
upon the Words. 

Deviſe to a Man and his Children, where the Man 
has no Children, muſt paſs an Eſtate-Tail ; becauſe it 
muſt be the Intention of the Teſtator to babe it ſo, and 
otherwiſe the Word. Children would be of no signifi- 
cation. 

The Caſe of King and Melling reported in 2 Lev. 58, 
and 1 Vent. 22 5, very different from the Caſe at Bar. There 
was not in that Caſe the reſtrictive Word only, and the 
Clauſe without Impeachment of Waſte, as in ours: Be- 
ſides, there, Hale argued ſtrongly from the Intention of 
the Teſtator, which in a Will, and alſo in an Eſtate- 
Tail, of which the Statute lays Voluntas donatoris Tc c. 
ou ght to carry great Weight. 

Now here the Intention of the Teſtaror is ſtrongly 7 
with us, 


2 | From 
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From the Difficulty, with which the Judgment y was 
- given, in the Caſe of King and Melling, it appears, the 
Judges went as far as they could go. 
The Caſe of Tayler and Sayer, 1 Ventris 229. Raym. 8 2. 
Pollexfen 106. ſeveral Times denied to be Law. 


It was argued for the Defendant, That no ſuch In- Argument 
tention could be collected either een the Preamble, or at 
Words of the Will. 

As to the Preamble; it muſt be conſidered, as a gene» 
ral Preamble, that extends to the whole Will; and con- 
ſequently to all the Deviſes in the Will, as well as the 
Deviſe in Queſtion. And therefore, from the Preamble, 
it cannot appear, That it was his Intention to make this 
| Deviſee Tenant for Life, any more than ſome others, 
that he has confeſſedly made Tenants in Tail. 

Indeed it does appear, what were his Motives in the 
Choice he made of Deviſees, viz. their being of his 
Name and Family ; but nothing further. 

As for the Obſervation made from the Clauſe, with. 

out Impeachment of Waſte; it is in other Parts of the 
Will needleſly inſerted, and ſo it may here. 

A4 s to the n made from thoſe Words, if God 
ſhall bleſs him with ſuch Iſue, That they import a Deſign 

of giving a contingent Remainder to that Iſſue: It was 
anſwered, That the preceding Words, viz, the Remainder 

T the Iſue Male of his Body lawfully to be begotten; were 

the operative Words, and which, conjoined with thoſe 
that precede them, veſted an Eſtate Tail in the Deviſce. 

As to the Inference from the Words, to the Heirs 

| Males of the Body of that Iſſue, 'That the Eftate-Tail 

was veſted in the Iſſue: It was anſwered, That whether 

the Eſtate- Tail was veſted in the Deviſee or Iſſue, thoſe 
Words muft be ſuperflous; for Iſſue, being nomen col. 1 Ver. 229. 
lectivum, without ſaying more, imports an Eſtate- Tail. 

As to the Expreſſion, for the Term of his natural Life 
only ; if the Word only were left out, ſince the Caſe of 
King and Melling, it could be no Objection. And as to 

| that 
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Ierm Mich. 12 Ann. B. K. 
that Word, it is plain Tautology; for an Eſtate for 
Life, is an Eſtate for Life only; and then the Cale re- 
mains the ſaine with the Caſe of the King and Melling. 

Iſue, no appropriate Word of Purchaſe, in a Will, 
tho perhaps in a Deed it may be ſo; and yet Mich. 
8 Anne, Lee and Bruce, the Word Iſſue was uſed in a 
Deed, as a Word of Limitation. . 
In a Will it is a Word that has no determined Signi- 
fication, but mult be govern'd by other Circumſtances; 
and moſt commonly it is uſed as a Word of Limitation. 


Lutwyche pro Quer. Lechmere pro Def. 


Court. In the next Term, Chief Juſtice Parker delivered the 
Opinion of the whole Court, That by the Deviſe the 
Deviſee was made Tenant for Life, Remainder to the 
Iſſue in Tail. The Words of the Will, he ſaid, were 
ſo expreſs to this Purpoſe, that neither any Words that 
could have been uſed, or any Arguments could make it 
plainer. This, he ſaid, was both the obvious and legal 
Import of theſe Words, and what they would have im- 
ported in a Conveyance. 9 OW 


| Fackſon and Laveright. B. R. 
Caſe for in- 


Cop rt HIS was a Writ of Error of out the Court of C. B. 
Common. where an Action upon the Caſe was brought for 
encloſing ſo many Acres of Land, Parcel communis Pa. 


ſture Tc. 


Judgment in Now it was urged, That the Word communia did ſig- 
becauſe the nify, not the Place, but the Right of commoning; and 


Me ue in a Right being a Thing of an incorporeal Nature, was 
the Declarz- no more capable of being incloſed than a Rent, Bracton, 


common Par- Iib. 4. cap. 4. and this Definition of the Word is given 


lance, and in 


Acts of Par- in Fleta, lib. 4. cap. 19. That it did import any Right, 
Mament, 8 which a Man was to enjoy in common with others in 


ä nify a Com- 
mon, tho in ö do:: 1 | | ESPE 
mon, 1y6-in alieno fundo; as communia Paſture, Piſcandi, Ge. A Grant 
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of communia alone would pals nothing. A G of com- ings it is ge- 
nerally uſed 
munia Paſture would not pals the Soil, Cro. Fac. 5795 a for an incor- 
Fortiori in Pleading, it cannot import the Soil. Nec non 2 SIE, 
in Pleading amounts to an Affirmative, contra in a Grant: 5 — 24 
The Reaſon of the Difference i is; That in Pleading „ 
Rules of Grammar muſt take Place ;; but in Grants; the > Cro. 272. 


2 Ventris 262, 


Intention of the Party ſhall govern the Conſtruction- 174; 73. 

The Word Tenentes in Pleading never ſignifies Tenants Cafe of Bra 

for Years, but Tenentes terrarium Tenants in F ee. Ca le of | 

Rookby, Mich. Term, 9 Anne. 

Plaintiff himſelf, in another Part of his Declaration; 

has uſed. the Word communia, in the proper Senſe, as 
ſignifyins a Right, ratione inde communiam c. habuit. 

If it be objected, That the Word communia may be 

rejected as Surpluſage, yet even then the Declaration 

will remain Nonſenſe ; for then it will be for incloſing 

ſo many Acres terte, viz, Arable Land (for: that is the 


88 Import of the Word terra Parcel 1 1 . 170. 


1 Was. ur ö in 1 of the Defendant in Error, For the Pe. 
Thar this Word communia; if it made the Declaration 1 
Nonſenſe, ſhould be rejected as Surpluſage. But it was 
ſtrongly A e That this Word communia, not being a 

Claſſical; but a legal and Technical Word, and being 4 
Word, which in common Parlance, nay in Acts of Par: 
liament, ſometimes ſignifies the Place as well as Right of 

Common, might, eſpecially after a Verdict, be received in 
the ſame Senſe; and many are the Caſes, where impro- 
per and impoſſible Words, have been aided by a Verdict, 


3 an e 1 Rolle s Abi. 577 Styles 295, 


Juſtice Eyre. | Very had; That after pl Verdict, this 1 Mod. Caſes. 
Word ſhould not receive that Senſe, which it will do in Eau, = 

common Parlance, nay in Acts of Parliament, and very 

good Authors; a as in Du gee 8 ' Gloſſary, Vol. 1. upon this 


Word. 8 Ne | 
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hw junior of the ſame Opinions for 5f- ths Word 
was not capable of receiving this Senſe, he did not ſee, 
why it might not, after a Verdict, be eſteemd a Mi- 
ſtake of the Clerk, inſtead of communis. 
He likewiſe thought it might be rejected as Surplus 
Au. 170 ſage; for tho' the legal Import of the Word terra when 
| ſtanding alone is arable, yet the Word terra in Conjunc- 
tion with other Words will ſignify all Sorts of Land; as 
here acras terræ, is conjoined with the following Words 
parcel. Paſture terre vocat. Nc. and thus no Abſurdity at 
all follows the Omiſſion of the Word communia. Adj oo 
natuu. | 


Judgment afterwards given pro Def. in Ercor. 


Queen and Nun. B. R. 


Spy for HIS was an Indidment, found before the Juſtices 

: of Peace, at the Seſſions, for theſe Words ſpoken 
2 Juſtices of the Peace by Nun, at ſuch Time, as he 
was by Warrant brought before them. 

This is no Fuſtice of Peace's Buſineſs, you ſhall not try 
this Matter, have a care what you do, I have Blood in 2 
if I had you in another Place. 

Not Guilty pleaded ; but upon being found Guilty, 


It was moved in Arreſt of Judgment, That theſe 

Words were not indiftablee 
4g. 65. In the Caſe of Queen and Langley, 2 Anne, Term Hill. 
z Salk. 190. and in 2 Rolle s Abr. 78, 79, reſolved, That Words are not 
Wha indictable, unleſs they have a direct and immediate Ten- 
dency, and not by Conſtruction and one , to the 

| Breach of the Peace. 

Salt. 698, Queen and Wrightſon, Paſch. 7 Ann. calling a Juſtice 
of Peace, Aſs, Fool, and Coxcomb, for making ſuch a War- 


rant, held not indictable. 
2 | Queen 
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1 Queen and Good, Mich. 4 Ann. faying of a Juſtice of 
Peace, That he would judge in any Cauſe brought before 


| him according to his Affection, held not indictable. 
Queen and Lycaſſel, Hill. 17 1 2. ſaying of a Juſtice of 
Peace, He deſerved to be hanged for making ſuch a Num- 

Skull Order, held not indictable + 
1 Mod. 3. Laying his Hand upon his Sword, and ſaying, 


ff it were not Aſſize-Time, I would not take ſuch Language 


from you, held no Aſſault. OT NT. 
It was likewiſe inſiſted upon, That if theſe Words 


were indictable, yet they were not indictable before Ju- 
ſtices of the Peace, but Oyer and Terminer. 


| To maintain the Indictment, the Caſe of Lord Darcy #3. Theſe 


Wotds were 


in the. Star-Chamber, Hobart 120, was quoted; where Tas is a Lener. 


lie, and I will maintain it, with my Life, held Words 


That this was a Caſe in the Star- Chamber, is no Ob- 
jection to its Authority; becauſe whaterer Authority 
that Court exerciſed lawfully, the ſame may this Court. 
It was likewiſe faid, That the preſent Caſe differ d, 
from all thoſe cited, in this, That tho they were Words 
ſpoken of Juſtices of the Peace, yet it was of Juſtices 
when abfent; whereas here the Juſtices were preſent, 
and preſiding at the Seſſions. „ 


Court inclined to the Opinion, That the Words were 
not indictable, as laid in this Indictment; becauſe they 
did not carry any neceſſary Intendment of a Challenge, 
or Intent to break the Peace, as in Lord Darcy's Cafe 
the Words do; eſpecially when it appears in this very 
Inditment, That this Nun was a Wheelright, and ſo not 
Ukely to challenge or be challenged. 


Queen 
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Queen and Stafford. B. RR 

| TAFFORD had been outlawed, for High Treaſon ; 
Oulawry for 9 and had obtain d from the Crown; a Writ of Error 
Form in :.. to reverſe this Outlawry; and the Attorney General had 
verling it. Orders to confeſs. in Court, the Error aligned, which 
was an Error in fact, viz That he was outlawed by 4 

wrong Addition, which the Attorney did accordingly : 

The Court was therefore prayed; That the Outlawry 

might be reverſed. — „„ 


WhetherS:irr But Chief Juſtice Parker was of Opinion, That tho 
20 Outlawry for Treaſon, there is no need of warning 
ella? the Lords, of whom the Lands are held, by a Scire Fa- 
cias, before the Outlawry be reverſed, as muſt be done 
in Caſe of Felony, becauſe in Treaſon the Forfeiture is 
to the Crown; yet he {aw no Reaſon to diſtinguiſh, be- 

tween Outlawry for Felony, and Outlawry for Treaſon, 
as to the Ter-tenants; for in Caſe of Treaſon, where 

the Forfeiture 1s. to the Crown, the Crown may grant 
theſe Lands to others, who ought to be heard, what 

they can ſay for themſelves, before they loſe their 

Lands. VVV | 

He thought therefore, there ſhould have been a Scire 

Facias to the Tertenants; and grounded himſelf, pretty 
much, upon a Caſe in Hen. 4. where there was a Scire 
facias to the Tertenant; and tho' this was an Outlawry 
for Felony, yet the King's being immediate Lord, made 

it all one as if it had been an Outlawry for Treaſon. 

And the Entry, in Caſe of Felony, as may be ſeen 
Cook's Entries 318, mentions the ſuing out of a Scire Fa. 
cias, as a Thing of abſolute Neceſſity, without which 
the Judge could not reverſe the Outlawry. HE 


But upon the ſearching into Precedents, it was found, 
That in Fact, in Outlawry for Treaſon, there uſed to 
be no Scire Facias ; and the Precedents being ſo, and it 

HAT „ being 


ern, Mich. 12 Am. E I 189 
being a Suppoſition, not of Neceſlity, That the Gaza 
ſhould grant theſe Lands, and then out the >. ol 

by ſuffering a Wiit of Error to be Krought, the Out- 

lawry was reverſed. 


Turner and Goodwin. B R. 
Vide Aue. 153. 
His Caſe had been argued laſt Eaſier Term, and 


came now to be ſpoken to again. It was an Ac- 
tion of Debt upon a Bond, condition d for the Payment 
of ſo much Money, the Plaintiff e over to che 
Defendant ſuch a Judgment againſt D-> + 4:31.00 


Sexjeant Prart for the Defendant, inſiſted, That ** 5 For the De: 
ſigning was a Condition precedent to the Payment. 

It was laid, That in Oo. there were very Ouſs quired 
proper and ſignificant Words to make a Condition, $ 


I Saund. 320. 
precedent or ſubſequent ; that therefore it ſhould be 5,757.19” 
taken either one Way or the other; as would beft anſwer /, Lei. 


132, Edwards 
the Intention of the P ar ties. | and Hammond 


Now the Intention of the Parties undoubtedly was, 85 uy 
that the Plaintiff ſhould have the Money; and the De- 72502 
fendant the Judgment. But now this Intention could 1 
never be ſupported, taking it to be a Condition ſubſe. 7” 
quent; for the Money once paid, cannot be brought back 
again, in Caſe the Judgment ſhould not be aſſigned over. 
The Law lays ſuch a Streſs upon ſupporting the In- 
tention of the Parties, that it will interpret Words not 
at all proper, to amount to a Condition, rather than the 
Intention of the Parties ſhould be violated; as the com- 
mon Caſe of (o. Lit. 24. Grant of an Annuity pro con- 
cilio impendendo. 
It cannot be objected, That the Defendant ought to 
have concurred in doing chis Act, and requeſted the 
Plaintiff to aſſign c. becauſe this was an Act, that it 
was in the Power of the Plaintiff to perform alone; for 
the Judgment, would immediately upon the Aſſi ignment, 
Cee veſt 
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_ Term. Mich. 12 Ann. B. KE... 


r And. 348. 


 Poph. 87. 


3 Co. 25. 


For the 
Plaintiff, 


Debt by Af- 


iignee of Bail · 
Bond. 


Iſt Objection 
to the Decla- 
ration. 


veſt in the Defendant, before his Acceptance of it. Caſe 
zM_QRR 7 ETTRTTTETERSS 


Serjeant Cheſhyre inſiſted for the Plaintiff, That the 
Defendant was bound to do the firſt Act, wiz. to offer 
to pay the Money, tho he acknowledged that the Pay- 
ment of the Money, and Aſſignment of the Judgment, 
were to be concomitant Acts in the Execution. 
Hie relied much upon the Replication of the Plaintiff, 
which, the Defendant having demurred to it, muſt be ad- 
mitted as true. In this Replication the Plaintiff ſays, 
that he was ready to aſſign Tc. and requeſted the De: 
fendant to pay the Money, which the Defendant refuſed. 
This Refuſal the Serjeant inſiſted to be an abſolute Re. 
fuſal, and not a conditional one, viz. unleſs the Judg- 
ment was aſſigned. And this abſolute Refuſal of the 
Defendant, to pay the Money, he inſiſted upon, to be a 
ſufficient Diſcharge to the Plaintiff, from preparing the 
Aſſignment. a V 


In 1 Lutwyche 24 5, Thorpe and Thorpe, moſt of this 
Sort of Learning is ſtated. . 


Vide poſt. Trin. 1 3 Ann. 


Seſtern and Cibber. B. R. 


"HIS was an Action of Debt, upon a Bond, 

brought by the Plaintiff as Aſſignee of a Bail- 
Bond; and upon Demurrer, theſe Objections were taken 

to the Declaration. VVV 

1/7, That the Breach of the Condition, was ſet forth 

to be, his not appearing ſecundum exigenciam brevis, & 


ſecundum formam brevis; whereas it ought to have been, 


his not appearing at the Return of the Writ, 1 Levin 
145. 3 Leving 243. hy, ; 


+5 1 1 24h, 


— 


— 
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Ti. It-was objected, That the very Foundation of 2d Objettioa 


the Action, viz, the Breach, was ſet forth by Way of 
| Recital, cumque eriam non apparuit; which ought to have 
been expreſly averred, that ſo the Defendant might have 
the Liberty of craverling/ it. Co. Eliz. 44 1. 2 Jones 1 97. 
2 Leving 206. 


34ly, Not ſet forth upon what Day 18 Wiit was re- 3d Objection- 


turnable; and then non conſtat, Whether he did, or did 
not appear ſecundum exigenciam brevis ; Whether the 
Bond wat, or was not forfeited. ES Be 


judg ge Eyre. This Caſe differs very much, from the Cour. 


Cale of a Sheriff, ſuing this Bond himſelf; for there he 
has nothing to do; but declare upon the Bond: But 
where the Action is brought by the Aſſignee, there it is 
the Forfeiture that gives the Action; which here is the 
Non- appearance, and is a Matter traverſable, and muſt 


not be ſet forth by Way of OO but mult be polt- 


tively averred. 

It is true, That the declaring i in an Indebiratus Aſſumps 
fit, is cumque etiam, he was indebted; ſo in a Bond, 
quod cum per quoddam ſeriptum ſuum obligator. | But then 
in the firſt Caſe; it is the Promiſe, and in the ſecond, 
the Breach of the Condition, which gives the Action; 
both which are ever poſitively averred, and not ſet forth 
by Way of Recital; 


Chief Juſtice Parker. Not true, That there is no tra- 
verſing, what is only ſet. forth by Way of Recital; for 
the Pleas of Non Afſumpfit, and non eſt fattum, are both 
of them Pleas that traverſe Matters, in thoſe reſpective 
Actions, that are pleaded by Way of Recital. 

- The Return of the Writ not being ſet forth; a fatal 
Objection. 


| Vide Caſe af Norton and Syms in Hobart's Rep. 12. ard 
Turnor 8 Caſe i in 8 Co. Rep. 132. Adjournatur. 


Johnſon 


192 erm. Mich. 12 Ann. B. R. 


Johnſon and | Altham. B R. 


_ Vide poſt. Hill. 12 Ann. 


Wk 5 2 \HIS was a Writ of Error, out of the Court of 
tion upon = C. B. in an Action upon the Caſe; and it was 


che Cats infifted upon for Error, That there ſhould have been no 
| final Judgment, but a Reſpondeas Ouſter. 

Queſtion, But it was inſiſted by. the Defendant in Error, That 

4a rt the it was the Concluſion of a Plea, that made it either a 


Plea in Bar, Plea in Bar, or a Plea in Abatement, be the Matter of 

ment? the Plea what it will; and that here the Plea was con- 
cluded with a petit judicium de Narratione, which is 
always the Concluſion of a Plea in Bar; and therefore 2 


final Judgmear was rightly given. 


Court. It is true, That it js the Gonduſion of a Plea; 
be the Matter what it will, that makes a Plea, a Plea 
either in Bar, or nt, © 5 he 
It is true likewiſe, that petit judicium de Narrarione, is ge- 
nerally the Concluſion of a Plea! in Bar; for where there 
is either a Writ or a Bill, the demanding Judgment of the 
Declaration, is a Confeſhon that the Writ or Bill is good: 
But the Difficulty, in this Caſe, ariſes from hence, that 
here is no Writ or Bill; but the Declaration is the firſt 
Step. Adjournatur. 15 


Queen and aer, B. R. 


Evidence. QUESTION was ftarted in an e fora a 

Fans yr A judicial Perjury, Whether one produced as an E- 

Crop, ay vidence for the Queen, might not be examined upon a 
upon 1 Voyer dire, as the common Uinge 1 is in civil Actions? 

It was inſiſted by the 0 for che Queen, that the 

* ſhould not be put; becauſe the Conſequence 


2 would 


"Im erm. 2 12 2 2 * 4 1 


nou bo, that no ſuch Profucttions could ever go on. 
For there is ſcarce any Proſecutor, but if aſked, whe- 
ther he be intereſted in the Event of a Cauſe; muſt fay 
| he is. For Example, where the Owner proſecutes an In ſome cri- 
Inditment of Felony for ſtołbn Goods, he is concerned intrefted 
in Intereſt ; for he will be intitled to Reſtitution; and 5529 a 
yet his Evidence is admitted. 80 likewiſe; where an In- Wirneſtes. 
dictment is removed, by Certiorari, from the Seſſions in- 
to B. R. hotwithſlinding the Proſecutor in that Caſe; 
if the Defendant be convicted, is by the Statute intitled 
to his Coſts, yet he 1s allowed as à Witneſs. 
| $0 likewiſe there are ſeveral Caſes; where, tho a Mari 
will, in Cafe of Conviction, be intitled to forty Pounds; 

yet his Bridence ſhall be rectived. | 

And as to the Cafes of the Nucen and Duke of Leeds, 

and the Queen and Cobham, where the Informer Was re- 

fuſed to be an Evidence; there is this Difference between 

thoſe and the prefent Caſe, That there it did appear up- 
on the Face of the Record; that the Farties produced as 
Witneſſes were intereſted. 
In Hue and Cry, the Hide of the Perſori robbed 
7 always allowed as Evidence. 


Court. 
Chief Juſtice Rai Iti is 4 Principle of the Common Tuo Ways of 


Law, That every Man fhall be tried by à fair Jury; and proving Wi. 
that Evidence ſhall be given by Perſons dilintereſted. interetted 


The Law gives the Party tried his Election, to prove a Fins 5 


zither by 


Perfon effer'd as Evidence; intereſted, two Ways; wiz; bringing 


other Evi- 


either by bringing other Evidence to pr ove it, Or elſe by dence to 
wearing the Perſon himſelf upon à Voyer dire; but tho de by fügt 


O elſe by ſwear- 
| he may do either, he cannot five Reeeurſe to both. It ing be Wa- 


neſſes them - 


was never objected before, that a Perſon ſhould not be fees upon © 
Voyer dire. 


fworn upen 2 Poyer dirs; ner will it (J hope) ever here- Bir jorh theſ: 
after. Objeckions have, indeed, been nt ab tb che nde mul 


not be made 

Nature of thoſe Queſtions, that {ſhall be put to a Wit- Uk of at the 
ſime” Time. 

neſs upon taking ſuch an Oath. Inseln 
As to the Caſe of the Robbery; That is founded W 
on the Neceſſity of it, and that only. — in 


D d d ä As Caſes of Ne- 


ceſſity. 


4 | 


U 


r Mich. 12 How B. T. 


Strong Evi- 


dence neceſ- 


As to the Caſes put upon the Statutes where for ty 


Potlads Reward &c. They admit of this Anſwer, That 


the Intention of thoſe Acts will be quite defeated, if ſo 
be the Reward is to take off their Evidence. 

The ſame Anſwer likewiſe, may ſerve to the Caſes 
put upon an Inditment of Felony for ſtol'n Goods, 
and where the Indictment is removed by Certiorari c. 


For who in the firſt Caſe but the Owner can prove the 


Property of the Goods? And in the ſecond, if the 
giving of Coſts ſhould take off the Evidence of the Pro- 
ſecutor, that Act of Parliament which was deſigned to 
diſcountenance the removing of Suits by Certiorari, would 
give the greateſt Incouragement to em that is poſſible. As 


for the Diſtinction taken, between the Esel of the 


Witneſs appearing upon Record, and its appearing ſome 
other Way; it is an ieee Diſtinction, and a Re- 
flection upon the Wiſdom of the Law. 

As to the Objection, taken from the Inconvenience of 
putting the general and common Queſtion; becauſe pro- 
bably he muſt anſwer it in the affirmative: Nothing in 
it; for he may be aſked to explain the Nature of his * 
tereſt, that ſo the Court may be Judge, whether his In- 
tereſt | is ſuch as ought to exclude his Evidence. 


He was accordingly ſworn upon : Voyer dire. 


Chief Juſtice Parker. (In ſumming up the Evidence, 
inter alia) There is this Difference between a Profecu- 
tion for Perjury, and a bare Conteſt about Property, 
That in the latter Caſe, the Matter ſtands indifferent; 
and therefore a credible and probable Evidence ſhall turn 
the Scale in Favour of either Party : But in the former, 


Preſumption is ever to be made in Favour of Innocence; 


and the Oath of the Party will have a Regard paid to 
it, until diſprovd. Therefore to convict a Man of 


 fary to preve PerJury, a probable, a credible Evidence not enough; 


Perjury. 


But it muſt be a ſtrong and clear Evidence, and more 
2 numerous 
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numerous than tie given for the — 5 ; 


for elſe only Oath againſt Oath. 


A Miſtake not enough to convict a Man of Perjury; hens 


the Oath muſt be not only falſe, but wilful and mali- 
cious. | 

I remember a 01 ruled by y my Predeceſſor, where 
a Perfon ſwore, that he ſaw and read ſuch a Deed, and 
it proved upon the Trial to be only the Counterpart, 
Which he ſaw; and 15 held no . becauſe only a 


It i IS my Opinion, That Perjury may be committed in Whether Pe. 


4 circumſtantial Matter, tho' I do not remember that, in oder Arr 
Fact, it was ever carried ſo far. 1 have heard a Caſe dnn 
mentioned i in King William's Time, where the Queſtion only? 
being put about the ſealing of a Deed, i it was ſworn that . 573: 
the Party was, at ſuch a Time, in ſuch a Place, and 
_ conſequently could not ſeal. the Deed; and upon this 
Oath he was convicted of Perjury. But now tho the 
Matter of this Oath was but a Circumſtance, conſidered 
in Relation to the Point in Queſtion, upon the Trial, in 
which the Oath was given; yet it was all his Oath, his 
entire Evidence. | 
But if Perjury may be committed in Matter of Cir- 
cumſtance, it muſt be a material Circumſtance; à Cir- 
cumſtance of that Weight, that without it he could not 


hope to find Credit with the Jury 5 
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Harriſon and Thornborough. 
HIS was an Action for Words, viz. Harriſon got 
4 Witneſs to forſwear himſelf in fuch a Canfe, you 
or he (innuendo the Plaintiff) hired one Bell to forſwear | 
himſelf. And for theſe following Words, ſpoken at an- 
other Time, Two Dyers are gone off, (innuendo become 

Bankrupt) and for ought I know, Harriſon will be fo too, 
within this Time twelve-month; Verdict for the Plaintiff, 
and joint Damages given. And now the Court was 
moved, in Arreſt of Judgment, That the Words were 
not actionable. OH n 


Aion for 
Fords, 


Objetionsin For tho the firſt Branch of the Words, if they were 
Judgment. alone, are certain enough; yet when he goes on and 
ſays, Tou, or the Plaintiff, hired one Bell to forſwear him- 

ſelf, it becomes altogether uncertain to whom the Words 

relate. And to this Purpoſe were cited 1 Rolle's Abr. 8 1. 

and 1 Cro. 497, where the Words were, One of you 

Hob. 268. three Oc. | Wt a a 
It was objected likewiſe, That the Words were not 
actionable ; becauſe they did not ſet forth that what the 

2} Sane Witneſs 


* 


"Fas 2 12 Hum. "F. F _* 


Witneſs was forſworn 1 in, was a materia Point in * 
G 
It was ſaid further, That ſu 3 theſe Words were 
actionable ; yet if the following Words, that were ſpo- 
ken at a different Time, were not actionable, That then 
— nen being joint; the nnn, muſt be ar- 
reſted., _ | 
And it was ſaid; pier thoſe Words were . . 
able, becauſe the Word Gone off was a Word capable of 
various Conſtructions; and was therefore to be taken in 
the moſt favourable Senſe. 3 Mod. 15 5. Action brought 
for theſe Words, broken; run away, and will never return 
again; and Court divided. | 
And if the Words thomlalyes. were not aclionable, o Office of Ii. 
the Innuendo will not help it; for an Innuendo is not to 
ſet forth new Matter, but to refer to ſomething already 
mentioned in the Declaration, King and Greep?, Nemnhant, Sk. 5:3: 
innuendo Newnham, in Devonſhire. 4 Co. Rep. 20. 4. burnt 
my Barn, innuendo full of Corn. In both theſe Caſes 
innuendo void; becauſe it ſets forth new Matter. 
It was en ſaid, That the Action would not lie; 8 
unleſs Bell had actually forſworn himſelf; which per- 
haps the Words got c. do not neceſſarily imply. 


Cotirt of Opinion; That the Plaintiff ſhould * Court. 


recedents, 


Judgment. Precedents, not of equal Authority, in Ac- in Adtions for 
tions for Words, as in other Actions; becauſe Norma 8 


loquendi, is the Rule for the Interpretation of Words; toit as in 


I other Ac- 


and this Rule is different in one Age, from what it is in tions; becauſe 
Ords alter 


another. The Words that an hundred Years ago, did not in their Sig- 
import a ſlanderous Senſe, now may; and ſo vice verſa, niteation. 


In this Kind of Actions for Words, which are not of ions for 
very great Antiquity, the Courts did at firft, as much great Anti- 
as they could, diſcountenance them; and that for a wiſe . 
Reaſon, becauſe generally. brought for Contention and 


Vexation; and therefore when the Words were capable 
Hob. 268. 


of two Conliructions, the Court always took them mi- 40 20. 
tori Jenin. 


oy „ acl WITS 
„ Dea But 
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nanced ; for Men's Tongues growing more virulent, and 


irreparable Damage ariſing from Words, it has been by 


Experience found, that unleſs Men can get Satisfaction 
by Law, they will be apt to take it themſelves. The 


Rule therefore, that has now prevailed, is, That Words 
are to be taken in that Senſe, that is moſt natural and 
obvious; and in which, thoſe to whom they are 2 


will be ſure to alnlerftand them. 

The Words you or he Cc. do not Re? the former 
uncertain ; for they relate not to the getting Ge. bur 
to new Matter, viz. who paid the Money. 


Beſides, if the Words were A. or D. did Oc. Licher 4 
or D. might bring an Action; but then there muſt be 


an Averment, that neither of [think did it. 
Not neceſſary to the maintaining of this Action, that 


Bell did in fact forſwear himſelf. 


The Signification of the Words Lone 5 oy vel : 


known among Merchants. 
„ne Doctrine laid down concerning Bietet un- 
doubtedly true, when underſtood of Matters of Fact: 


But here the Innuendo's were not introductory of new 
Matters of Fact; but only explanatory of the 8 : 


Words. 


1 ts quer. 


Caſes quordd; by the Counſel for che Phintiff, in An- 


{wer to the Uncertainty of the Words, were Latch 2 19. 


2 Keble 718. Styles 142. 2 Co. 407. "Ray. 217. 1 Le. 
vinx 277. 1 Co. 235. 8 72. 5 


Queen and Delme. B. R. 


Information # | "HIS: was an Information nin Dale, for exer- 


for exerciſin 
Office of Al- cifing the Office of Alderman, in the City of Lon- 


derman. Jon, not Nauk duly choſen. When the Trial came on, 


the A * the 3 for the Queen, challenged the Array; be- 
2 cnuſe 


A 
But latterly te Actions have been more counte- 


* 


— FM 
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cauſe one of the Sheriffs, was one of thoſe rerürped to 

the Court of Aldermen. This Challenge being allowed, 

a Venire facias was directed to the'other Sheriff; and then 4. 152 

the Counſel for the Defendant; challenged” the Array; 

becauſe returned by a Sheriff, chat was Goticerned*in This 

tereſt, as he was a Freeman of the City of London.” Up⸗ "WP 

on this a Venire was directed to the Coroner. Heb. 255. 
But before any Return, the Counſel for the Queen, 

3 4 Suggeſtion upon Record; fetting fortli, that the 

Queſtion to be decided upon this Trial, being, Whether 

the Right of Election was in the Freemen oily, or in all 

thoſe who paid Scot and Lot, (Freemen or no Freemen) 

it appear'd from the Nature of the Thing, that it was 

impoſſible for an impartial Jury to come out of London; 

and therefore they prayed a Venito to or Sheriff of Surety, 

the IT ts, | | 


— e eee eee 


7 


| I. 9 
S 4 


The Court was now i to FRY aſi chis Sagget- Motion a 
tion, as being out of Time, and inconfiſtent with what —— er. 
ny had before admitted upon Record. oy 3 

For it was inſiſted, That chis Suggeſtion containing no 
new Matter ariſing ſubſequent to, or not known at the 
Time, when, upon the Allowance of the Challenge to the 
Array, for the Partiality of one Sheriff, the venire was 
pray'd to the other and grancetd, it was now too late to 
make irt. 

But what was 1 ſtrongly inged Was, That the 
Counſel for the Queen, by challenging the Array, and 
praying a Venire to the other Sheriff of London, had 
thereby admitted upon Record, that an impartial Jury 
might come out of London; and therefore they ſhould 
not now, in Diſaffirmance of what they had before ad- 
mitted, be allowed to make this Suggeſtion. 

It was ſaid that theſe Suggeſtions 'were” in their Na- 
ture odious, as tending to Log Tung © out of the uſual | 
 Coule of Law. | 

Theſe Suggeſtions beindiio the Nature - 6x Challenges | 
whatever Cates would . ſüen sert of Challenges 

n unlaw ful, 
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unlawful, muſt, by Parity of Realon, bet the lege 
lity of the Suggeſtion. rakes _ 
Caſes quoted, were 22 Ed. 4. < z. lache 11. n Fac: 
35, 36. 15 H. J. 9. Robinſon's Entries, pa. 144. Moore 894. 
4 Ed. 4. 6. Dyer 25. * 637. Eatl of Kent's en 


2 Rolle 643+ 


Econtra. In the following Term, it was  infiſted; in Favour of 
the Suggeſtion, That the Defendant, by his Challenge to 
the Array, had deſtroyed, whatever Admiſſion upon Re- 
cord, the ſuing out the Venire to the other Sheriff, might 
amount to. 
For the Sake of having Trials fi and to prevent De? 
lay of Juſtice, Challenges are favour d in Law; hence 
be by Law to make ſeveral Challenges at the lame 
Time. Co. Lit. 158. | 
Tho a Challenge be in ſe at the Time of the "HER | 
yet if the Party had not, by reaſonable Intendment, No- 
tice of the Cauſe of Challenge, he is not eſtopped : Now 
this Suggeſtion depends intirely upon the Knowledge of 
the Cuſtoms of the City of London, which Cuftoms the | 
Crown 1s a Stranger too. : 
Crown hs Beſides, there is no arguing from Proceedings at Law 
— in between Subjects, to Suits where the Crown is Party 
Plading: becauſe the Crown has ſeveral Privileges above a Subject; 
as the Crown may waive their Demurrer, take Iſſue and 
waive that Iſſue, Vaughan65. Dyer 53. 1 Ventris 17, the 
Crown may change their own Venue. The Queen may 
amend her Pleadings at any Time; nor will any Eftoppel 
bind the Crown, Hobart 3 59. I Siderf 4 12. Adj 3 c 


Abrabat and Brandon. B. R. 


Aar d. HE Arbitrators taking Notice of the Difference 
A Releaſe a- between the Parties, award, That the Defendant 


varded to be 
made ro the ſhall pay y to the Plaintiff, ſo much Money upon the 1ſt 


Time of the 


| Award good; Of April, ſo much upon the 1ſf of May; and that the 
tor nor to be Parties ſhall Fay one Pound five Shillings each, to the 


intended that 
any ew Dit- Arbitrators, or their Trouble; and that upon Payment 


ference 
2 predict 
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pralle monet upon the ſt of May, the Parties ſhould auen bp. 


tween the 


give mutual Releaſes, to the Time of the making the Time of the $3 
UDOMINLON, mi 
Award. | and of the x k 


Award. 


A Releaſe of all Ge. to the Tinie of the Submiſion, a good Performance of an Award, ordering a 
Releaſe to be given of all. Oc. to the Time of the Award; for that Part of the Releaſe, which ex- 
tends to the intermediate Time, out of the Power of the Arbitrators 


It was objected to this Award, that it was made ex zi. 4 5 
parte tantum; for nothing was awarded in Favour of 3 


the Detendant but the Releaſe, which the Defendant had g 
no Remedy for at Law; for the Plaintiff was not by F 
the Award, bound to make the Releaſe, until after Pay- 'F 
ment monet predict upon the i ſt of May. Now monet' 1 
prædict refers not only to the Sums awarded to be paid i 
upon the 1/7 of May, but all the Sums, and therefore to 1 


the Sum awarded to be paid to the Arbitrators; which 'F 
Part of the Award is entirely void. = 
Beſides, the Releaſe awarded by the Arbitrators, is 4 W 
Releaſe exceeding their Power, which extends only to the 
Time of Submiſſion; whereas the Releaſe, according to 
the Award, extends to the Time of the Award made. 


Court of Opinion, cbs Award good: For monet præ- 
diff ſhall refer to all the Sums, that concern the Juſtice 
of the Award; but not that Sum which does not, and 
as to which the Award is void. 

And as to the ſecond Objection, it is capable of two S. 74 
Anſwers; one a common one, viz. That it ſhall not be 
intended, that any new Difference has ariſen between 
the Time of the Submiſhon, and of the Award ; unleſs Salk. 7 9. 
it be ſhewn eſpecially that there has, 

The other Anſwer is, That a Releaſe of all, Tc. to 
the Time of the Submiſſion, is a good Performance of 
an Award, ordering a Releaſe to be given of all c. to 
the Time of the Award. This Chief Juſtice Parker ſaid 
he took down from Chief Juſtice Holts own Mouth, 
in the Caſe of Freeman and Bernard, 8 Will, The Sal. 6. 
Counſel likewiſe quoted Lutw. 524, 549. to the ſame 
Purpoſe. The Reaſon is plain; becauſe that Part 

„ e of 
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of the Releaſe, which extends to the lier. Time, 
exceeds the Power of the Arbitrators. | 


Oueen and Corporation 0 f Helſton, in 
Com. Cornwall. B. R. 


Moves "20 HE en was, If upon a Trial, a Point in 
Law be ſtarted by the Judge, and the Counſel do 

not take it up, but infiſt upon other Facts, which are 

found againſt them; whereas had the Goundel inſiſted 

upon the Matter of Law ſtirrd by the Judge, the Ver- 

dict muſt have paſs'd for them, Whether this is ſufficient 


Cauſe to move for a new Trial. 


When gu. Chief Juſtice parler The granting of new Trials of. 

em.” late original; it began about the Year 1652, when the 
firſt new Trial was granted for exceſſive Damages. Ex- 

Where grant· perience ſheus, That they are grantable, as well for a 

Salk. 64% Fault in the Judge, as Jury, in Cauſes tried at N. Prius; 

becauſe a Judge of Ni Prius acts rather in a Miniſterial 
than judicial Capacity; and the Ground and Foundation 
of granting new Trials, when either the Judge or Jury 
are to blame, is one and the lame, viz, doing Juſtice to 
the Party. 

The Queſtion in this Caſe, I take to be this, Whether 
we are ſo bound down by Forms of Law, as that tho' 
we ſee a Verdict given contrary to a Point of Law, 
(which the judge himſelf took Notice of, and yet for Want 
of the Counkes doing their Duty to their Client, was not 
inſiſted upon) we cannot grant a new Trial. 

When a Point of Law ariſes, Whether the Counſel 
inſiſt, or not inſiſt upon it, Judge bound to direct the 
Jury accordingly. 

But yet, if the ſupporting of this V erdict, be of no 
more ill Conſequence, than in Point of Coſts, and the 
Party has another Remedy left him, then I am of Opi- 
nion, that the Party ought to ſuffer for the Neglect of 


2 his 
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his Counſel. But if the Verdict binds and concludes 
the Right of the Party, then I think it hard, that the 
Party ſhould loſe his Right, by a Miſtake, or Slip of the 
Counſel. 1 


Powys ſenior. It would be of vaſt Inconvenience, if 
the bare ſtirring of a Point at N. Prius, and which for 
_ ought appears, neither Judge, Counſel or Jury thought 
upon more, ſhould be a Ground for granting a new 
Trial; for it may be, the Reaſon why it was not inſiſted 
upon by the Counſel was, becauſe they knew the other 
Side had Evidence, that would give it a full Anſwer, 
by quite altering the Fact. What happens now accis 
dentally, may hereafter happen deſignedly; Matter may 
be ſlided in by the Counſel, and then dropt, only in 
order to move for a new Trial; and it is better to ſuffer 
a particular Inconvenience, than open the Way to a gee 
neral Miſchief, _ 1 


| Eyr e. Miſtake of Judge or Jury, 2 good Cauſe. of Miſtake of 
granting a new Trial; but never yet heard, That the JG! 


Miſtake of the Counſel was fo. The Counſel ſtands in for granting 


a new Trial; 


the Place of his Client; and therefore, if the Counſel but not the 
. litake 0 


waive a Point, it is the lame as if the Client did it Counſel. 
himſelf. 


— 


Pon: ys junior. If a Defendant, in an Action of Debt In Dur upon 
upon a Bond, who has a good Defence upon the Merits, Defendint, 
| ſhould, by Advice of Counſel, hazard his Cauſe upon a de Hef. 


| ; p 8 ; g : good Defence 
Demurrer, which is adjudged againſt bim, Tbis Miſtake upon the Me- 
: 1 rits, inOulc 
of Counſel, would not be allowed in Chancery, as a good hazard his 
Cauſe of Relief. . 1 
| can have no 
Relief after- 


Parker Chief Juſtice, There muſt be no new Trial. wards. 
And I ſo far aſſent to my Brothers, That tho a Verdict 
ſhould leave the Party ræmedileſs; yet if the Counſel does 
not only, not inſiſt, but expreſly waive it, That then 

there ought to be no new Trial. 

5 1 Barnardiſton 
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ee en and Fouler. B. R. 


HIER Juſtice Parker deliver the Reſolution of 
the Court. 
The Points in this Caſe two: 
1/7, Whether the Award be a good Award ? And, 
24ly, Whether the Breach be well e * 


1 Point. As to the 1ſt, we are of Opinion, That the Award is 
a void Award, tho it was not inſiſted upon by the Coun- 
ſel; and that for this Reaſon. 

The Award was made the 23d of June, and the Award 
orders ſo much Rent, which by the Award itſelf, ap- 
pear'd not to be due until the 24th, to be paid by 4. to 
B. in Satisfaction of {1x Pounds, which the Arbitrators 
did judge to be owing to B. Now, this Rent being due 
upon a Day ſubſequent to the Award, That the Clauſe 
in the Award concerning it, was void, 1 Rol. Abr. 245. 
Pl. 8. is an expreſs Authority. And the Reaſon is plain, 
viz, becauſe the Rent may become extinct, either by 
Surrender, or Eviction, before it is due. 

And this Clauſe being void, the whole rd be- 

nt. 20x. comes void too. For tho' an Award may be void in 
Part, and good for the reſt; yet this muſt not be, when 
it is 00 in that Part, that concerns the Juſtice of the 
Award, which is the Caſe here; for if mutual Releaſes 
are to be given, tho' the Rent be not paid according to 
the Award, B. will be without Remedy, for that Money, 
which the Arbitrators acknowledge to 8 due to him. 
Saunders 2 92. 2 Cro. 5 84. 


24 Point. Bat 24h), Suppoſing this to be a good Award, we are 
of Opinion, That the Breach 1s not well aſſigned. For 

the Submiſſion being of all Suits Tc. between A. and B. 

and the Award purſuing the very Words of the Submiſ- 

ſion, viz. that all Suits oc. between A. and B. ſhould 

8 b ceaſe; 


Ti Till. "75 B. R 
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8 - it is l that 3 the Parties to the Award; 


nor the Arbitrators did defign, the former that their 


dubmiſſion, or the latter that their Award, ſhould ex- 
tend to Suits depending between A. and B. and others. 
But be the Intention of the Parties what it will, the 
Law is plain, that the Proſecution of a Suit, between 
A. and B. and others, is no Breach of ſuch an Award. 
1 Rolle's Abr. 246, Caſe of Brockas and Sir John Savage, a 
much ſtronger Caſe ; becauſe Huſband and Wife, are to 
many Purpoſes in Law, conſidered as one Perſon. 

A Certiorari to return the Record of a Suit between A. 
and B. Return of a Record between A. and B. and C. 
the Record not removed. Mich. 12 Gulielmi, Indictment 
in this Court, Bromn's Cale. The ſame Law as to Orders. 


gin: pro Def. 


| Caſes quoted ar guendo. 2 Mod. 227, Green and Srl 
ford. 2 Rich. 3. 18. 1 Rolle's Abr. 25 1. 2 Rolle's Abr. 41 2. 
20 H. 6. 41. Gle and Rell 1704, affirmed in the Houſe 
of Lords. 


Aubry and Forteſcue. B. R. 


LAINTIFF declares, That the Defendant being 
indebted to the Plaintiff, pro opere & labore c. 
promis d him on the 1/? of April, to pay him the Money 

upon the 1ſt of May, &c. The Defendant pleads in Bar, 
Non Aſſumpſit infra ſex annos; Plaintiff replies, that he 
was beyond Sea at the Time the Action accrued, and that 
the Action was begun within ſix Months poſt reditum ; 
upon which Defendant demurs, and Plaintiff joins in 
Demurrer. 


For the Plaintiff, Turnor's Cale, 8 Rep. 1 3 2. was quoted, 
That if the Bar be bad in Subſtance, and that there is 
4 Replication only to avoid the Bar, "hich Replication 1 13 

Gg g | vicious * 


Salk. 146. 


Aſſumfſt. 


2 Sp. 


200 


HEE 


2 -- 


Ant. 104. 


Statute of 
Limitations. 


Salk. 420, 
422. 


vicious, and to this Replication the Defendant demurs, 
yet the Plaintiff muſt have his judgment; becauſe tho 
the Replication be naught, yet not being to inforce the 
Cauſe of Action, but to avoid the Bar, which is bad in 
Subſtance, (for the Bar ſhould have been Actio non accre- 
vit, and not Non Aſſumpfit) it is no Prejudice to the 
Plaintiff, 2 


What was moſt materially inſiſted upon for the De- 
fendant, was, That the whole Record was, what the 
Court were to found their Judgment upon; chat there- 
fore, if it appear d upon the whole Record, That the 
Plaintiff had no Cauſe of Action, whether by Reaſon of 
Declaration, Bar, Replication &c. (not material which) 
the Plaintiff could never have Judgment. And here the 
Plaintiff by his own Replication had quite deſtroyed his 
Cauſe of Action; for he did admit, that he had not 
brought his Action within fix Years, after the Cauſe of 
Action accrued, but took Sanctuary in the ſaving Clauſe 
of the Statute of Limitations. The Queſtion therefore 
was, Whether the Matter ſet forth in his Replication, 
does bring him within the ſaving Clauſe of the Act. 

Actions of Aſſumpſit not mentioned in the ſaving 
Clauſe ; and conſequently it is plain, that the Plaintiff 
is not intitled to the Benefit of the ſaving, by the Let- 
ter of it. 

And that the Saving in the Statute of Limitations is 
not to be extended, according to Equity, the Reſolution 
in Bynion's Caſe, That the ſhutting up of Courts tempore 
Guerre, does not likewiſe fall under the Saving (a Reſo- 
lution often approved of by Chief Juſtice Holt) is an ex- 
preſs Authority. . 


Court ſtrongly of Opinion pro quer. Sed Adjournatur. 


2 Univer ſity 
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Univerſity of Cambridge, verſus Arch- 
biſhop of York; or V avaſor and Crofts. 
B. R. ; — | 


THIS was a Writ of Error, out of the Court of Sue tots 
C B. upon a Quare Impedit brought by the Chan- 

celloc and Scholars of the Univerſity of Cambridge, againſt 

the Archbiſhop, Tc. founded upon the Statute' of tertio 

Jacobi 1. cap. 5. which diſables Popiſh Recuſants Convict, 

from preſenting &c. and veſts ſuch Preſentations in the 

Chancellor and Scholars of the two Univerſities reſpec- 


_ tively. 


The Queſtions upon this Caſe were two : 1 

Firſt of all, Whether the Defendant, his Plea in A- „ Point. 
batement, viz. that the Univerſity of Cambridge were in- 
corporated by the Name of Chancellor, Maſters and 
Scholars &'c. and that therefore they had ſued by a 
wrong Name, were a good Plea; for if ſo, the Court 
of C. B. erred in awarding a Reſpondeas Outer. 


It was inſiſted in Behalf of Plaintiff in Error, That it ForthePlain- 
was a good Plea in Abatement 5 and for this Purpoſe TYING 
were cited, 4 Ed. 4. 7. 22 Ed. 4. 34. 13 H. 7. 14. Name | 
of a Corporation cempared to the Name of Baptiſm, = 
Fitzherbert Abr. Tit. Deviſe, placito 27%. 1] 


It was argued by Serjeant Cheſhyre for Defendant in Fer the Pe 
Error, That a Corporation may have one Name by which Error. 
they may take, and another by which they may ſue. 

1 Rolle's Abr. 513. therefore non ſequitur, That, becauſe 
the Univerſity was incorporated by this Name, they can- 
not be impleaded, or ſue by another. 
He argued, That the Act of Parliament, veſting this 

Right in them by the Name of Chancellor and Scholars, 

was an incorporating of them by that Name, quoad this 
| | particular 


3 
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particular Purpoſe, The, be ſaid, could be "i by 
Letters Patents, 2 H. 7. 13. 4 Leon. 190. a Fortiori by 
Act of Parliament; and if this ſhould be ſo, then the 
very Act of Parliament, is a Falſification of the Plea. 
Co. Lit. 303. a Plea in | Abatement, mult be certain to 
every Intent. 
It was ſaid likewiſe, That there was another Rule a8 
to Pleas in Abatement, viz. That the Defendant muſt 
never ſet aſide the Writ of the Plaintiff, without ſhew⸗- 
ing him a better. 
He inſiſted laſtly, That this 3 was not a mate- 
rial one; becauſe a Man by W Maſter, does not 
ceaſe to be a Scholar. 


To this it was replied, by the Counſel for the Plain- 
tiff in Error, That if the Caſe were really fo, that the 
_ Univerſity of Cambridge had one Name to take, and an- 
other to ſue by, this ought to have been {hewn by the 
other Side. That the Act of Parliament operated only 
by Way of deſcriptio Perſone, as in a Deviſe, and not by 
Way of incorporating them. 

That admitting this Statute did incorporate them, as 
to this Purpoſe, by the Name c. Yet the Acceptance 
of a new Charter by another Name, made it xy 
for them to ſue by that Name. 


Parker Chief Juſtice. The Declaration ſets forth the 
Act of Parliament, as an Authority to ſue by that Name, 
which puts it upon the Defendant to ſhew ſome ſpecial 
Matter to avoid it, as the Acceptance of another Charter 
by another Name, ſubſequent to the Act. 


Powys ſenior. Chancellor and Scholars is ſuch a Name, 


as comprehends the whole Univerſity ; for it indudes 
both Head and Members. 


Eyre and Powys junior. Non ſequitur, that what will 
be ſufficient to amount to a deſcriptio Perſons to enable a 
Perſon to take, will be ſufficient for him to ſue in. 

2 The 
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The ſecond Queſtion in the Cas x was, That the Uni- 24 Point 
verlity of Cambridge had not ſufficiently pleaded the Cons 
viction, for Want of ideo convictus eſt. 

But to this it was anſwered, That the Record of the 
Default, was a Conviction of 'itlelf; and therefore the 
ſpecial Concluſion of ideo con victus 905 9 uous and 


unneceſſary. 
And to this Opinion the Court inclined. 


This laſt Queſtion depended h Stat, 1 V. & M. 
1 1. cap. 26. Adjournatur. 


| Parker ahd Tant B R. 


Vi de Ante. 145. 


\ HIE F 7 Ju Rice Parker delivered the Refoluti tion. of Cette 2 
the Court to be, That the Declaration was naught, ciousProſecu- 
105 want of ſhewing what became of the former Action; [comm 


whereas it ought to have been ſhewn; That that was Ir. f bern f. 


falſe and hopeleſs. TI Panel _had 
As the Declaration now ſtands, the firſt Suit may Declaration 


ſhewn what 


either, hh, be determined; or 2ly, it may be deſerted; became of the 
or 3dly, it may be ſtill regularly going on; O non con- malicious 
far, which of theſe three is the Matter of Fact. 
If the 1ſt, non conſtat whether determined "a dt 
againſt the Plaintiff; if for the Plaintiff, then there i is 
no Colour for this Action. | 
If the 2d were the Matter of Fat, Pe 18 
an Indication of its being falſe and hopeleſs, and then 
indeed this Action would be maintainable; and for this 
Purpoſe there 1s a very ſtrong Caſe in /. Jones 93. 
If the 3d be the Matter of Fact; then the Action is Sk. 15: 
brought = ſoon. 2 Rich. 3. 9. Held by all the Judges, 
Irbat che Beſt Aion müſt bs Erft determined; becauſe 
non intelligitur, ſays the Book quouſque terminetur, that 
the Action was unjuſt. Dyer 28 5. Hobart 267. 
No Man can ſay of an Action ſtill depending, that it 
is falſe or mak The ſame Rule holds in criminal 
Hhh Caſes. 
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Pleading. 


Caſes. Yelverton 116. — = 1 3 228. 2 2 Keble 


476. In an Action for a malicious Indictment, the Plain- 


tiff muſt in his Declaration, thew what became of the 


Indictment. 

A Verdict, or a Plea in Bar, admitting and ns 
the "rſt Action to be falſe and hopeleſs, may cure this 
Defect in a Declaration. Raym. 418. 2 Keble 456, 753. 
3 Keble 78 1. 

The admitting this Declaration to be good, notwith- 


ſtanding this Omiſſion, would introduce great Abfur- 


dities, viz. inconſiſtent and incongruous Verdicts i in dif- 


Salt Actions. 
Indeed, if the firſt Action goes off by! Nenfuit ; it 


may be fad, That in another Action brought for the 


ſame Cauſe, there may be a Verdict given, inconſiſtent 
with the Verdict given in the preſent Cauſe: This may 


be; but the Poſſibility of ſuch a Verdict in a future, 


and not exiſting Action, ſhall not hinder a Man from 
bringing ſuch an Action as this. The Entries uphold 
this Opinion. Aſbron 40. Brownlow Redivivus 6 1. Kobin. 


ſon Sf 


Judgment given bro Def. 


Obiter diftum by the Chief Juſtice in this Reſolution; 
That where the Title is of one Sort of Action, there the 


Declaration can never change it to another; but it may 


make a fatal Variance between the Writ and the Decl. 
ration. 1 Ventris 19. 2 Rolle s Rep. 49. 


Johnſon and e B. R. 


\HIEF Juſtice b. 8 W the Reſolution of 
the Court to be, That the Judgment of the Court 
of C. B. ſhould be alfa. + 
Petit judicium de 25 the Form 1 pleading 1 in Abate- 
ment, T | Rat 


D 


" Petit judicium de Nera, Form of pleading 1 in Bar. 
Demanding Judgment of the Declaration, is under- 
ſtood to be demanding Judgment of the Caſe in * 

Declaration. 

The demanding judgment of the Bill, is as a” as 
to ſay, ſince the Declaration is your Caſe, which it i 
alwa ys ſuppos d to be, you have brought a wrong Bill. 

In this Caſe, there being no Bill upon the File, and 
the Declaration being the very firſt Step in the Cauſe 
(which undoubtedly is erroneous, for every Cauſe muſt 
begin either by Writ or Bill) neither of theſe two Forms 
of Pleading were proper: Not petit judicium de Billa, for 
there was none; not judicium de Narratioue, for it was not 
the Caſe in the Declaration, | ut. want of a Bull that was 
the Error. The Defendant therefore in the original 
Action, ſhould have concluded his Plea thus, petit judi- 
cium 15 W rl. debeat. 


Queen and Blagden. B. R. ; 
Vide poſt. Paſch. 1 Geo: bs: 1 0 


— 


His was an Information, in Natire of 2 Quo Information. . 
Marrauto, againſt the Difendans to know, by a 2% Va 

what Authority Biagden exerciſed the Office of Poxt-geve *** 

in the Borough of Honiton. 

The Defendant in his Bar, ſets forth bis Right to that 

Office; and concludes with a Traverſe, Abſque hoc that 

the Defendant uſurped the Office. The Crown in its 

Replication, taking no Notice of the ſpecial Title ſer 

forth by the Defendant, joins Iſſue upon the Traverſe 


uod uſurpavit Tc. and upon this Demurrer is joined, 


Powys junior. 1 ever took i "Io That i in this Caſe, the. __ .. 
 Hbfque hoc Vc. was hut meer Matter of Form, and a = 
* W of I the A. „ 


ff! 


wo „„ — * Pr 78 
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Parker Chief OY The Quieltion turns upon this: 
Whether the Traverſe be only Matter of Form ? For if 
ſo, the Crown cannot take Iſſue upon it; but if i it be a 
2 Part of the Plea, moſt certainly the Ci rown may 

O It. 


Vide poſt. P aſch. 1 Geo. 1. 


Nueen and Green. B. R. 


A HE Court was moved to quaſh a Conviction up- 
on the Statute g Aunæ, againſt a Baker, for Joulng 


Tion. 
of Bread. 


— Exceptions taken to che Conviction? were, That here 
it appears upon the Conviction, that Information was 
given the 8th Day, of an Offence done upon the 5th ; 
and the Act of Parliament requires the Information to 
be given in three Days, after the Offence committed. 


| Parker Chief Juſtice. Not ſettled, whether the Time 
in this Act of Parliament is to be token incluſively, or 
excluſively; for the Law allows no Fraction of a Day. 
Generally Computation of Time in n penal Laws, is taken 


incluſtvely. 
Hyre. This a Point never ſertled. 


| Powys ſenior, was of Opinion; 4 That the de Day 
were to be reckoned excluſively. FENG OTST 


* Faser Exception was taken, That the Conviction 
ſets forth the Bread to be bought apud domum manſiona- 
lem five Shopam of the Baker, ſituate in the Pariſh of 
St. Sepulchre, in Com. Midd. infra juriſdictionem of the 
Juſtices. It was ſaid that it was uncertain whether the 

2 Bread 


of 
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Bread was bought at the Shop or the Houſe; and un- 
certain which of the two were ſituate in Com. Midd. in- 
fra &c. and conſequently uncertain whether the Juſtices 


had Juriſdiction ? 


9 


Powys ſenior. Both Houſe and Shop mult be ſituate 
Oc. for the Word ſituate plainly relates to both. 


Ihen it was objected to the Conviction, That the 3“ Exception. 
Conviction ſets forth, that being debite ſummonitus, and 
not appearing, they proceeded Wc. whereas natural Ju- 
{tice requires, that the Defendant ſhould have had a rea- 


ſonable Time allowed him, for the making his Defence. 


Parker, Chief Juſtice. This a material Objection: Not 
ſaid that he was ſummon'd to appear at a certain Time; 
or any Time; or when the Summons was made. 


Powys junior, To be conſidered, Whether, when it is 
ſaid, that he was debite ſummonitus, the Word debite does 
not import all reaſonable Circumſtances relating to that 
Summons; and I am of Opinion it does. 


Another Objection to the Conviction, was, That the 4 Exer. 
Evidence upon which he was convicted, is not ſet forth. Wines wr: 
Said indeed that the Witneſs was fworn de veritate pra- 4 wvitatepre- 

. % . miſſo1um not 
miſſorum; but it does not appear what the Anſwer of alen in 
the Witneſs was. It is indeed ſaid, that it did appear, yecartcitdoe? 
from what was ſworn, to the Juſtice, that he was guilty; 2% appear . 
but it ought to have appear'd ſo to the Court, from the dence was. 


my ; But Oat! 
Nature of the Evidence, ſpecially ſet forth. barn te verts 
And of this Opinion was the Court. gr pw 

| OW. | Salk. 369.) 


Eyre. There may be another Exception taken to the 
Conviction; for I am very doubtful, whether a Juſtice 
of Peace could, by this Statute, upon Default proceed 
to Judgment. e | | 
Conviction quaſh'd nife. 

— 4 


— 


11 That 
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Salk 428. That Appearance ſupplies Want of Summons, theſe 


Barrett, | Cafes quoted. Mich. 8 Gulielmi, Mayor and Burgeſſes of 
FT Hilton. Queen and King, Mich. 10 Anne. 


Fones and Gwynn. B. R. 


Vide Ante. 148. 


og ont ooh HIS was an Action upon the Caſe ; wherein the 
J malicious Plaintiff declares, That he had always maintained 
ment 


a good and honeſt Character, among his Neighbours ; 
and that he got his Livelihood by exerciſing legitimo modo, 
the Faculty of a Badger of Corn or Grain. That the 
Defendant premiſſorum non ignarus, ſed malitioſe intendens 
Tc. cauſed him to be indicted for exerciſing the Trade 
of a Badger, without a Licence, contra formam Statuti. 
Upon this Declaration there 1s a Joinder in Demurrer. 
And Parker Chief Juſtice, deliver'd the Reſolution of 
the Court, That Judgment ſhould be given for the 
Plaintiff, 4 FS 15 


1, Exception Exceptions taken to the Declaration, were 3 and 


to the Decla- 


ration. the firſt and moſt material one was, That the t 
was declared only to be brought falſo & naliniaſs, but 
not abſque rationabili & probabili cauſa. 


2 a. Io this 1 ſay, This Action cannot indeed be ſupported, 


tion upon the Unleſs the Indictment was groundleſs and without a pro- 


Caſe for a ma- 


liciousIndia- bable Cauſe z yet no one Authority cited to prove theſe 


pen, on very Words neceſſary to be uſed. Many Authorities 


unleſs the In. wherein they are nun Cro. Fac. 1 93.1 Rolle's Abr. 


dictment was 
gSroundies 113, Cc. 


and without 
a probable Cauſe; 65 _ very Words abſque rationabili & probabili cauſa, not always OY to 


be us'd. 
If ds of the Plaintiff 8 Honeſty Tc. and that 
the Defendant premiſſorum non ignarus, will import theſe 
Words, then here they are. 


2 Eg, But 
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"ie the true Anſwer to this Objection is, chat the "OI" Pal 


Word malitioſe, implies it to be abſque rationabili & pro- Word Malice 


babili cauſa, and a great deal more. 

Malitia is an Abftract of Malus, which imports what 
is wicked, and can admit of no Poſſibility of Excuſe. 
Among the Romans it { ignified a Mixture of Hatred and 
Fraud, and what was utterly repugnant to Simplicity 
and Honeſty. Thus it is defined by Cicero in his 3d Book 
de Natura Deorum ; and in his 3d Book of Offices. 

Thus it is uſed in the Civil Law, and thus in our's. 
What we call Malice implied, is Murder attended with 
ſuch Circumſtances, as can admit oſ no Excuſe. 

My Lord Coke in his Expoſition of Stat. Weſt. 2. cap. 12. Stat. ve 8 
ſays, That an Appeal brought per malitiam, is an Appeal 
that wants a Foundation, and is groundleſs. _ 

In Conſpiracy, -thele Words are uſed, Stamford Pl. 
Caron, £72. &.-- 

Indi&ment of a Man, for has a Kill Action might 
have been ee e 1 2 Mod. 3056. 


24 Exception to he Deduracion Was, That the Plain- — 


tiff had not arerred, that he was licenſed to exercile the 
Trage. 

Anſwer. This had been ide neckſlary in nor proper. A fre, 
But he has ſaid enough, viz. That legitimo modo he ex- 
erciſed the Trade of a Badger. 


34 Exception to RY Declaration was, That it was not 3dException. 


ſaid, that he was acquitted by Verdict. 
The Anſwer is, That the Word — imports een. 
Acquittal by Verdict. | 


4th Exception to he Declaration was, That the Pro- 8 
ſecution of this Indictment, could not be a malicious 
one, becauſe the Plaintiff, in his very Replication, has 
confeſs'd that which was a probable Qauie for it, 0: 180 
the uſing the Trade of a Badger. 


5 


| 
| 
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Anſwey. 


Point in Law. 


Jo this ir may be anſwered, That this is no 75 
ble Cauſe; for it is not the Exerciſe of the Trade, but 
doing it without a Licenſe, that conſtitutes the Crime. 


And now „1 come to the Matter in Law, viz. That the 
2 the Trade of a Badger, not being &c. is not 
an Offence indictable; and if ſo, it is ſaid, The Action 
is not maintainable. 

The Force and Strength of this Objection, may be re- 
ſolved into the ſix following Points. 

1ſt, Acquittal upon an inſufficient Indictment, will 
not intitle a Man to the Plea of autrefois noquitred, to 
another Indictment for the ſame Offence. 

24ly, That Confpiracy lies not where the Indictment 
was inſufficient. 

zah, That Conſpiracy lies not but for ſuch an Indice- 
ment, upon which, the Defendant was ſo acquitted, as 
that he may plead his Aoquittal i in bar of another In- 
dictment. 

4thly, By a Parity of Reaſon, it may be . 
That an Action upon the Caſe will not lie likewiſe, up- 
on an Indictment for a Matter not indictable; and upon 
which conſequently, there could not be ſuch an Acquit - 
tal, as could be pleaded in Bar of another Indiftment. 

5thly, Where the Matter of the Indictment, tho it 

be not indictable, is infamous and ſcandalous z an Ac- 
tion upon the Caſe will lie. Contra where the Indict- 
ment contains Matter neither indictable, nor ſcandalous. 
6thly, This Action lies not, becauſe upon this Indict- 
ment, the Party was never in Danger ; for Judgment a 
could not poſſibly be given againſt him. 


I ſhall meet with all theſe Points, in 1 peakin g to the 
four following pots mg 7 


1 „. That to the ſupporting of this ation, 5 it is not 
at all material, whether the Indictment were ſufficient, 


or delt. 
24 2 2dly 


Ia Fill, 12 Am. E ig 


2dly, That there can be no Argument drawn from a 
Parity of Reaſon, between Actions of Conſpiracy, and 
Actions ypan the Caſe. | | 


3b, That there is no Foundation for ſuch a Piſtinc- 
tion, as where the Matter of the Indictment i is ſcanda- 
lous, and where it is not. | 


4thly, That the party 8 being in Danger, or not in 
Danger nden the er is not at all material. 


As to the 1/7 Point, viz, That the Sufficiency or In- Adien upon 
ſufficiency of the Indictment, is not at all material to 2 


the ſupporting this Action. ous Indict. 


ment, tho? 


It is to be conſidered what the Granada of this Ac- a an ent 
tion are; and theſe are two. 
Upon the Plaintiff's Side, Innocence. 
Upon the Defendant's, Malice. 
The Damage a Perſon may ſuſtain, by an Indictment; 
may. relate either to his Perſon, fis Reputation, or his 
Property. And each of theſe edle to be a juſt Ground 
of this Action, in the Caſe of Savil and Roberts z and Sik. :3. 
Damage in the laſt Reſpect, wiz. 8 there look d 
upon as ſtrong as any). 1 
It is true, That in Raymond 13 3, in che Caſe of 
Chamberlain and Preſcot, there is a Fi not Tore of char. 
agreeable with that of Savil and Roberts, which yet the Preſeordenied 
late Chief Juſtice Holt, in his excellent Argument, —___ 
the Caſe of Savil and Roberts, where he gives the Reſo · 
lution of the Court, ſeems unwilling to deny to be Law, 
tho he might, 
| TI own my Opinion to have been, at firſt, That where $2. 1% 
the Indictment was neither bauenden, nor ſufficient, 
this Action would not lie, but upon urther Oonſidera- 
tion have changed my Mind. 
For Impriſonment, Vexation, Expence, the ſame 
. K k k 3 upon - 
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upon a groundleſs and inſufficient Indictment, as a 
good one. 

For quaſhing an Indidment, is not always in a Man's 
Power; demurring is hazardous, and what a Man in 
Prudence would not do, when he is ſure of being clear'd 
by a Verdict. And if upon a Demurrer, there be any 
Difficulty, it is equally * with an Acquittal _ 
on Verdict. 

But it is the Expence, not the W of the Ex- | 
pence, which is material. 1 Co. 291. 3 Edw. 3. fo. 19. 

And as the Plaintiff is equally damnified by an inſuf- 
ficient, as {ſufficient Indictment ; ſo the Malice of the 
Defendant, is not at all leſs, becauſe the Matter was 

not indictable, nay it is rather an Aggravation. 1 Rolles 


Abr. 112. 
—.— * The only remora to thoſe Actions, is the Fear of dil. 
juſt Proſecu-' couraging juſt Proſecutions; but to chis, Malice is a full 
Oben. and ſufficient Anſwer. 3 Cro. 563. Raym. 13 5. 
Certainly not reaſonable, that more Favour ſhould be 
ſhew'd to a bad Indictment, than a good one. 
It ought to be conſidered, that a mall Slip vitiates an 
Indictment; and if that ſhall protect a Man from an 
Action, a Way i is oper'd for the Malicious to ruin the 
Innocent; for how eafily may a Slip be made on Purpoſe? 
To the Caſes cited, in Maintenance of the Objection, 
I anſwer, That one is 9 Edw. 4. 12. an Action of Con- 
ſpiracy; and there I allow the Law to be ſo. The other 
is 1 Rolle's Abr. 110. which is indeed a Caſe to the Pur- 
poſe ; but then I obſerve, that the Foundation of the 
Reſolution is built upon the Parity of Reaſon, that was 
{ſuppoſed to be between Conſpiracy and this Action now 


before us. 


aer di And therefore 1 come now to my 24 Point, wiz, to 


ferent, that ſhew, That there is no arguing from one Sort of Actions 


— 15nO ar- 

— Tow ro the other. 
one Sort of 
Actions to the other. d 
2 Actions 
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7 of Conſpiracy, the worſt Sort of Actions in GreaerDitfe- 


rence of Opi- 

the World to be argued from; for more Contrariety and nions, about 
Repugnancy of Opinions in them, than in any other Conſpiraey, 

N of Actions whatever. - 1 


I readily admit, That unleſs the [ndictinent be either Castor mali 


dererioines; or deſerted, this Action is not maintainable. — 1 


main tainable, . 


Telverton 116. | —unleſs the In- 


Conſpiracy lies not without Acquittal; and the Rea- difiment bo 


etermine 


{on of this, and the only one is, becauſe this is a form- or deſerted. 
ed Action, and the Form of the Writ in the Regiſter is -Couſpiracy 


not with- 


ſo. 17 Edw. 2. 509. Regiſter 13 4. b. 9 Rep. 56. b. 2 Cros ne 
130. 1 Rolle's Abr. 1 1 4. A notable Caſe reported . Jones 4 
94. and 1 Co. 1 5. and likewiſe 1 Rolle's Abr. 112. Pont 2 the 


where ſeveral good Diſtinctions taken between Cafe and Wrir in the 


Regiſter is ſo: 

Conſpiracy. 1 
Adi 

Certainly no arguing from an Action; which is a 33 


form'd one, for which there is a formal Writ in the Re- tied de au 
the Caſe, tha d d 8 
giſter, to an Action * the Caſe, that is tied down to 


no Form at all. 


If an Action upon the Caſe, be brought upon a an Iti· wilt i ae. 


anIndictment, 
dictment, where the Jury find ignoramus, there is NO where there * 


Poſſibility that there can be an Acquittal. 2 Cro: 190. e 
1 Rolle's Abr. 114. 3. 2 Cro. 490. Palmer 44, 45. _” . Foes 94- 
10. Raym. 180. Similite? where Indictment coram non 
Fudice, Styles 372, 378. Similiter where an Indictment 
is inſufficient, and goes off on that Account. 2 Cro. 32. 


Telverton 45. Styles 3 72, 157. 3 Keble 141. 


3d Propoſition was, That Haw was no Reaſon for No Diffe- 


rence whe- 
making a Difference, when the Matter of the Indictirient des the Mar- 
is ſcandalous, and when not. 9 


The Caſes before mentioned; ſpeak not a Word of ſcandalous or 
this Difference; and if Scandal is mentioned, it is only 
mentioned in che Nature of a N. Jan 93. Styles 


378. 
4th 
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* Fropoſidon: was, That the Danger of the Party 


was not material. 


Not theDan- 1. Not Danger, but Expence, ground of Damage. 
xpence of 2. All the Danger in this Caſe, if the Indictment 
ied? had been good, would only have been incurring a Fine; 
—.— of f antea goes, the Quantum of the Damage not 


Pag. 218. material. 
3. When upon an SG menrs ignoramus 18 returned, or 


when the Indictment is coram non Fudice, the Party i is in 
no Danger at all, yet chis Action lies. 


| Judgmens þro _> 


Queen and 1 nhab1 tants f Mancheſter. | 
"A 


Order of Ji 0 VED. to 8 an Outer of ſuftices for the 
lief of H. and Payment of two Shillings per Week, until further 


Chen, Order, to H. for the Relief of herſelf and four poor ; 


quaſt'd, be. Chi ildren. 


cauſe not ex- 
preſsd, that 
H. was indi- 


gent. : The I ft Exception was, That the Order did not ſet 
forth that H. was indigent, which is the very Founda- 
tion of the Juſtices Juriſdiction; 5 and for this Reaſon 


quaſh d. 


Order t | 3 . „„ 
8 There was another Fault in the Order, vi4. That the 


5 — Money was made payable until further Order; whereas 


until further ; 
Order il. it ſhould have been during her e 
Sed vide contra © 

Salk, 53 


Order for Judg e Exe Had this town 1 an Order * alen. 


Settlement of 
. and Chil- the not paring the Children had been a F ault. 


dren, too ge- 
neral. Salk. 48. 1 od. Caſes in Law and Equity 337. 


X | 7 Queen 


1 


— A —_— 9 
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, | = „ ts. Ao vB. 
———— — — | 
£ . 


Queen By” Digi: os Pariſhes of Hal- 
lifax and Overton, in * 6 * Riding 


* Yorkſhire. 4 R. 


K Order of Ju- 
N Onder nds upon the Fatherin 1 for main- fe, — ” 


taining the Widow of the Son, quaſh'd ; becauſe to 22 
not {et forth in the Order, that che Father as of ſuf-q Gow, u 8 


ficient Ability, in which Ge 7. the 4 enables the — 


3 Ve. N he was of ſuf- 


— 


ficient Abili- 
ty. 


* 
1 by L 87 1 S. * 
a - . 4 
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Term. "Bah," 


. * Ame, 


In 3 Recs. 


Turner and Goodwin, 
Vide Ante. 1 53, 189. 
M R. Salkeld _ Def. Kr. Reeves pro Quer. 


It was apreed on both H avs. That the Queſtion was 
no more than this, who was obliged to do the firſt Act. 
For if the Judgment was to be aſſigned, before Payment 
of the Money, then Judgment muſt be for the Defen- 
dant ; but if Cc. 


Argument For the dane it was laid, That theſe Acts af 
for the De- 
fendant. Paying the Money, and aſſigning the Judgment, were 
alternate Acts, which cannot go on _ paſſibus, but 
there muſt be a Priority in Law. 
That in Law, proper and formal Words of Condi- 
tion, are not required either in Ee Grants, or Con- 
tracts. 
Not in Wills; Cro. Eliz, 46, 454. 2 Rolle's Rep. 68. 
Not in Grants; 1 Iſt. 204, Grant of an Annuity 
pro confilio impendendo. The Reaſon aſſigned by Coke, 
not a good one; but the true Reaſon 1 is, that the Law 


2 mimplies 
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implies a Condition, becauſe elſe there would be no Re- 
medy. 5 Rep. 78, Gray's Cale. 

The Cafe chiefly relied upon for the Defendant, was 
14 H. 4. pla. 19. which was Debt upon Bond, condition: 
ed, that if the Defendant reſigned his Living by ſuch a 
Time, for a certain Penſion to be convey'd to the Par- 


ſon, then Tc. 
For the Plaintiff it was 3 I the Words af- Argument 


fening the Judęment, did not make a Condition prece- u 8285 

dent, from the neceſſary Import of the Words; and to 

ſhew this, ſeveral Authorities were quoted, . where this 

Way of Expreſſion was uſed, and yet not held a Con- 
dition precedent. 3 Cb. 204, 454, 146. 2 Rol. 68. 


J. Jones 20 55 206. 


Object. i. Condition of a Bond always to be ak in 0jeb. r. 
that Senſe, that is moſt favourable to the Obligor, which 
is that this ſhould be a precedent Condition. 
Anſwer. This Rule generally true, but not always. dnſwo: 
* = 1 Vent. 255. eee | 


Object. 2. If the Money muſt be firſt paid, the Defens 9%. 2. 
dant is without Remedy for the udgment. 

Anſwer. No, for the Plaintiff in that Caſe, becomes Siren. 
2 Truſtee to the Defendant, for the judgment; the aſ- 
ſigning of the ſudgment, being only a Deed. to manifeſt 
that Truſt. (But to this it was replied, That this was 
not a Remedy in Law, but Equity.) 

1 Mod. 113. Aſſigning over a Choſe in Action, inter- 
preted as a Covenant againſt the Aſſignor; and therefore 
if the Money be paid, and no Judgment aſſigned, it is a 
Breach of Covenant. 
In Caſe of a Mortgage, Money: is always paid firſt. 

This Aſſignment muſt make Mention of the Money 
as paid firſt ; ſince otherwiſe it will want a good Conſi- 
deration, and be void, for it will be Maintenance. 3 Leon. 


2 34. Noy 52. 3 Co. 5 52, 170. 34H. 6. 30. Bro. Main. 8. 
1 Bulſt. 
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Action upon 
the Caſe. 


it 1 Bulſt. 1877. (To this it was anſwered, That the Aon 


ment need not recite the Money as paid; but only the 


Bond and the ſpecial Agreement, ) 


Laſtly, This Diſtinction was offer'd by the Counſel 
for the Plaintiff in anſwer to ſeveral Caſes, That if by 
the Agreement of: Parties, two Acts are to be done, and 
Time 1s limited for the doing of one, and no Time for 
the other; there if the Nature of the Thing will bear it, 


that Thing is to be done firſt, for which the Time was 
limited. 1 Ventris 147. 1 Saunders 319. 1 Lutwyche 251, 


1 Go. 384, 5. 2 Saunders 3 50, 3 52. 1 Lutwyche 490, 56 Fe 


Afterwards, in next Term, Judgment Was given for 
the Plaintiff. 


Timber and Gardiner. B. R. 
CTION upon the Caſe for ſeveral Promiſes ; De- 


fendant pleads, That he gave the Plaintiff ſuch a 
8 of c. and the Plaintiff accepted it in full Sa- 


tis faction of the {aid Promiſes, Plaintiff demurs, and 
Defendant joins in Demurrer. 


It was inſiſted for the plaintiff, That the Defendant's 


Plea was naught; becauſe not ſaid that the Defendant 


gave it in Satisfaction. 5 Co. Rep. 117. 


Court. If the Defendant gave it th one Intention, 
and the Plaintiff accepted it with another, the Intention 
of the Donor muſt prevail ; but the Queſtion here is, 
whether the Words full Satisfaftion, ſhall not as well re- 
late to the Verb give, as the Verb accept; eſpecially be- 
cauſe of the Conjunction et, which ſeems to difference 
it from the Caſe mentioned. Ad journatur. 


2 | Shiply 
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Shiyh and Shiph B. R. 


W RIT of Dower is brought in the Court of v Wale of 


Common Pleas. The Defendant pleads, quoad all” 
the Lands lying in the Vill of B. a Bar by Reaſon of a 
Fine levied ; as to all the Lands lying in the Vill of C. 
beſides 24 Acres, a Bar by Releaſe; and as to thoſe 2 4 


Acres in C. the Defendant pleads non Tenure. 


The Demandant in her Replication, admits, That as 

to all the Acres, beſides the 24, the Fine and the Re- 
leaſe are ſufficient Bars, and joins Iſſue upon the non 
Tenure. A Verdict is found for the Demandant, and 
Judgment given for the Demandant, as to the 24 Acres; 
and as to the reſt, the Judgment was, That the Deman- 
dant pro falſo clamore ſuo ſit inde in Miſericordia, &c. 
and that the Defendant eat inde fine die Oc. | 


Upon Error brought, of this Judgment, in B. R. it 
was inſiſted upon, That the Judgment itſelf was erro- 
neous for Want of a nil capiat per breve ; and for this 
was cited, 8 Co. Rep. 62. . Co. Entries 320, 323. 326. | 
2 Co. 284. 2 52 | 

In anſwer to this; it was anal by Counſel le Defen- 
dant in Error, That if this were a good Cauſe to reverſe 
the Judgment; it would ſhake the Authority of a thou- 
ſand Judgments ; Caſes being endleſs, where the Words 
nil capiat per breve are omitted, Townſhend 1ſt Book of 
Fudgments 53; 54. C0. Ent. 657. Raſtall's Entries 654, 
677. And then it was inſiſted upon, That if this were a 
Fault, it would be aided by 16 17 Car. 2. cap.8. where 

are theſe Words, and all other Matters of like Nature. 


Court. The utmoſt Conſequence 1 this Objection 18; . 260, 


That we muſt give the ſame Judgment, that 75 Court b. 
of Common Pleas ought to have done. 


M mm It 


. 
4 — — 
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Hob, 273. 


It was objected by. the Counfel for the Defendane in 


Error, That the Writ of Error was ſo general and un- 


certain, that the Court could not ſay the Record was be- 
forte them; for there beirig ſeveral Sorts of Dower, and 
this Writ of Error being ly Dotis penerally, it was 
uncertain what Record the Writ of Error was to remove. 

It was. obje ded likewiſe, That the Writ of Error 
ſhould have fet forth the Vill. Co. En. 248. 

But theſe Objections were over- ruled, as being of that 
Nature, as if it was neceſſary for the whole Declaration 
to be ſet forth in the Writ of Error. 

In Debt, tho' there are ſeveral Sorts of Debt, the 
Writ of Error is de placito debiti, Without ſaying more, 
whether Bond c. 2 Saunders 43. 3 18. So in Treſſ aſs, 
the Writ of Error is de placito tranſyreſs; and "mM * 


ral Treſpaſſes. 


The princi pal Point inſiſted upon for the Plaintiff in 


Error was, 'The Want of Abridgment. It was ſaid, 


That if the Lands out of which Dower was demand- 
ed, had been all in one Vill, arid it Bad appear'd by the 


| Demandant s own Confeſlion, that the Demandant had 


Fi tob large a Demand, in that Caſe the Demandant 

t to abridge her own Demand: But if the Land lies 
in 00 Vills, then this Abridgment is not permitted; but 
the Writ muſt abate for making too large a Demand. 
But granting that an Abridgment of the Demand may 
be permitted, where Land lies in two Vills, (as Fitgher- 
bert Plaint, pl. 17. Teerns to allow) yet the Judgment was 
erroneous, becauſe here is no Abridgment. 14 H. 6. 


fol. 3, 4. 9 H. 6. 43. 4. 19 H. 6. 13. J Ed. z. fo. 10. Ra- 
ſtall 23 2. a. b. 23 4. b. e Entries 281. 


judgment given in Court of Common Pleas, was afe 
firmed n; and the Earl of Clanrickard's Cale relied upon, 


as a Caſe 1 in Point. 


African 
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African Company verſus Maſon. 


EBT upon Bond: Upon Oyer of the Bond, the 2 
Condition of the Bond appear'd to be, That 
Maſon thould be Factor for the Company at Briſtol, laune. 
and ſhould behave himſelf faithfully in that and all Af. 
fairs he ſhould be employ'd in by the Company; and 
ſhould, when required, pay to the Uſe of the Company, 
all the Sums of Money in his Hands and in his Poſſeſ- 
lion, received by him for the Company. The Defen- 
dant pleads Performance of the Condition generally. 

The Plaintiff in his Replication, aſſigns for Breach, => wing 
That the Defendant; after the making of the ſaid Bond, 
and before the bringing of the Action, did at London re- 
ceive of Jacob Reywolds and divers others, for the Uſe of 
the Company, ſeveral Sums of Money, to the Value of 
376 J. and that he was requeſted to pay this Money, 
and had not Jo it. The Defendant demurs. 


It was obj ected to the Replication ; ; | 
2 That to ſay the Defendant received ſereral Sums 1} Objection. 


n Deb 
of Facob Reynolds and others, to the Value of 376 l. — — 
was uncertain and double. Indeed in Covenant, be- _— 


cauſe the Party 1 is to recover Damages, in Proportion to Breach al. 
ſign'd in the 


the Damages aſhgn'd by the Breach, and to prevent Replicaion, 
Prolixity, ſuch a Way of Pleading 1 is permitted; contra muſt be cer- 
in a Bond, becauſe, if the Plaintiff had aſſigned but one 5. ; pur cor- 
particular Sum, how ſmall ſoever, the whole Penalty of of Covenant. 
the Bond is forfeited. Iaſon and Stannian, 8 King Pn 
Williams in C. B. 

24 Objection was, That the Replication was not with- 2 Objefion 
in the Condition of the Bond ; for the Receipt was by 

the Condition to be at Briſtol, and the receiving was, 
in the Replication, ſet torth 'to be at London, and not 


ſaid. to be received upon Account of the Affair of Briſtol. 


- TY 


—— 
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34 Obje&tion. 34ly, Not ſet forth in the Breach, That the Money, 
when demanded, was in his Hands and Poſſeſſion. 
4:3Objetion. 47 hly, Not ſaid, That he was employed to receive the 
Money. | = ” . 


** 


For the Plain For the Plaintiff it was inſiſted, that the Breach was 
a: well aſſigned; for in Breaches of a complicated Nature, 
ſuch a general Kind of Aſſignment allowed. 1 Leving 
94. Lutwyche Entries 580. Mich, 4 Annæ, Chambers and 
Prieſtland. = SI d 
Anciently no Allowance made to avoid Prolixity in 
Pleading, and therefore Performance generally was not 
allowed; but this was alter d in Queen Elizabeth's Time, 

where pleading as general as this allowed. (vo. Elix. 2 53, 

749, 916. 5 24. ke on, 8 | ; 
The Breach aſſigned is ſingle; for the not paying 
when required is the Breach, the receiving Tc. but Mat- 
ter of Inducement. 


bene. = 'The Plaintiff perceiving the Opinion of the Court to 
to diſconti- be ſtrongly againſt him, eſpecially upon the Iſt and 34 
Payment of Objections, obtained Leave to diſcontinue, upon the 


Payment o 


Colts. Payment of Colts. 


Muſton and Tateman. B.R. 
Vide poſt. Paſch. 1 Geo. 1. 


Treſpaſi. HIS was an Action of Treſpaſs : The Defendant 
pleads, That Sir Thomas Freke was ſeiſed of a 

Place call'd Ten Acres, and demiſed the ſame to the De- 

7uſifcuien, fendant for 99 Vears; and that Sir Thomas Freke, and 
all thoſe whoſe Eſtate he had, did Time out of Mind, 

uſe ſuch a Way Cc. Plaintiff replies de injuria ſua pro- 
propria Abſque hoc quod prædictus Thomas Freke, and all 

thoſe whole Eſtate he had, did Time out of Mind c. 

Upon this Iſſue joined, and Jury find that Sir Thomas 

2 Freke, 


». 2 —— „„ 
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Fei and all thoſe whoſe Eltate he had, did Time our 
of Mind N c. 


It was moved in Arreſt of judgment, That the Juſti- Motion in 
Arreſt of 


fication was naught, becauſe it was ſeifitus generally, Judgment. 
and the Eſtate not ſer forth of which he was ſeiſed, 

whether Life, Tail, or Fee; and that therefore, fince 

every. Man's Plea is to be taken in that Senſe, that is Every Man's 


Plea ſhall be 
moſt prejudicial to the Pleader, (becauſe in Law a Man taken thong: 


is always preſum'd to make the beſt of his own Caſe) he. 
by ſeifitus here mult be intended a Seiſin for Life, which: — 
will not ſupport Preſcription. 

This Objection was alſo turned another Way, vi. 
That this Plea was naught for the Uncertainty; it might 


be a Seiſin for Lite, Tail, or in Fee. 


It was urged in Spent of the Plea, That the Jury kon. 
could not poſſibly have found the Verdict they gave, un- 
leſs it had been a Seifin in Fee; and ſeveral Caſes were 
quoted to ſhew, That a Verdict cures all Defects, where 
it was impoſlible for the Verdict to have been given, un- 
leſs that had appear d which was wanting in the Pleading. 
Hutton 54. Sir Tho. Jones's Rep. 132. Raym. 48 7. 1 Le- 
vinx 308. 5 


Parker Chief Juſtice. It muſt have been given in E- Court 
vidence, that he was ſeiſed in Fee; for he that has an 
Eſtate only for Life, has no Body's Eſtate but his own; 
and then impoſſible for the Jury to find, as they have 


done, vix That Sir Thomas Freke, and all thoſe whoſe 
Eſtate he had, did Te 


Eyre Judge. Sei de feodo, always the Form of Plead- 
ing; and therefore neceſſary. . Whether the Verdict has 
cured it, I cannot ſay. 


Nun Powys 


Truſt. 


— — — — — 


2 Ter erm. Lac. T3 Arn. I of Lords. F: 


Powys junior. Preſcription for the Way, the only N latter 
in Iſſue; the Seiſin only Inducement, and paſe'd over at 


Ni prius. 


Where pe. Chief Juſtice Parker. The only Queſtion is is, Whether 
Ins ia — the Iſſue be a material Iſſue; Fa if it be, then by ex- 


1 Ver. preſs Words of the Act, all Defects in Pleading, cured 
by the Verdict. N „ 


. Vide poſt. Paſch, 1 Geo, 1. 


Lal, Cer . verſus Radcliffe, in the Houſz * 


in Lam and 15 Lords. 


Equity 167, 
181. 


Vide Ante. 89. 


*OHN ROPER being ſeiſed in Fee of Lands + in Corn- 
wall, Glouceſter, and Monmouth, did by Leaſe and 
8 Are convey the Premiſſes to William Conſtable, Ri. 
chard Snow, and Daniel Hickman, and their Heirs, in 
Truſt to ſell the ſame, and out of the Purchaſe Money, 
and Rents until Sale, to pay a Debt of 40007. due to 
Elizabeth and Heſther Walden, by Mortgage of the Pre- 
miſſes, with Intereſt ; then, in Truſt for the Payment 
of Debts, menticned in a Schedule, to the Deed an- 
nexed ; and the Overplus of the 1 ſo to be raiſed, to 
be paid as the ſaid John Roper, by any Writing atteſted, ; 
or by his Will, ſhould appoint ; and for Want of ſuch 
Appointment, in Truſt for the Benefit of the ſaid 7517; 
Roper and his Heirs. This Deed bore Date * 0 18th of 
Jan. [208.1 
The will. On the 5th of March 1 108, the ſaid John Roper made 
his Will, reciting the ſaid Leaſe and Releaſe, and the 
Power refervid to him, in the Surplus of the ſaid real 
Eſtate, and bequeathed ſeveral pecuniary Legacies in the 


Will mentioned, to his Relations, and the Reſidue of 
2 all 


2 


"Tis erm. - Paſt. 13 7 Hom: of 22 23 


all his Real and Perſonal Eſtate he gave to the Reſpon- 
dents William Conſtable and Thomas Radcliffe, to Robert 
Hewit and Daniel Hickman, and to their Heirs and Aſ- 
ſigns for ever. 

1 April, 1709, the ſaid Roper added a Codicil to his Codici 
Will, and thereby gave the ſeveral further Legacies 
cheiein mentioned, and all the Remainder, whether in 
Lands or Perſonal Eftate, he gave to his Executors, the 
Ref} pondents Radcliffe and Conſtable, and ſoon after died. 


The Reſpondents Thomas Radcliffe and William conſta- The Reſpon- 
_ ble hare their Bill in Chancery againſt the Appellant, Bil in Chan: 
and alſo againſt the ſaid Hickman, Hewit, Suůom and ©” 
others, to have the Truſt-Eſtate ſold, and for an Ac- 
count of Profits, and after the Debts and Legacies paid, 
to have the Surplus Money ariſing by Sale, equally di- 


vided between the Reſpondents, according to the Codicil. 


To which Bill the Appellant put in his Anſwer, in- The Appel- 

fiſting he was Heir at Law to the Teſtator, and entitled hat 

to all ſuch Real Eftate as was undiſpoſed of by him; 

and that the Reſpondents Radcliffe and Conſtable are, and 

at the Time of the Teſtator's Deceaſe were Papiſts, and 

as ſuch, the Appellant was adviſed, That by Virtue of 

an Act in 11 and 12 Will. z. made for the preventing 3 
the Growth of Popery, the Reſpondents were rendered V: 3. for the 

incapable of purchafing in their own Names, or the Names he Grd, 

of any other Perſons, to their Uſe, or in Truſt for them, * Forer. 

any Manors, Lands, Profits out of Lands, Tenements, 

Rents, Terms or Hereditaments, and that all and fingular 

Eſtates, Terms, and any other Intereſts or Profits what- 

ſoec ver out of Lands, to be made, ſuffer'd, or done, to or 

for the Uſe or Behoof of any ſuch Perſon or Perſons, or upon 

any Truſt or Confidence, mediately, or immediately, to or 

for the Benefit or Relief of any ſuch Perſon or Perſons, 

hall be utterly void, Wc. And that all Intereſts or Pro- 

fits made out of Lands to the Uſe of the Reſpondents 


were void. 
PR 
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And the Appellant being Heir at Law, and a Protel- 
tant, claimed the Benefit of the {aid Eſtate, and iaſiſted 
he was entitled to the ſaid ohn Roper's Real Eſtate not 
ſufficiently deviſed or convey'd by him, ſubject to ſuch 
Incumbraaces, as he bona fide had charged thereon, and 
by Law was capable of doing, and demanded the Judg- 
ment of the Court, Whether he ſhould be decrecd to 
join in the Sale? 


The Anſwer Nobert Hewit and Daniel Hickman, inſiſted by their 


xe Anſwer, That the Real Eſtate deviſed by the ſaid Will, 
tors and Ve. ought to be conſidered, as to the remaining Part of the 
Teſtator's Lands, after a ſufficient Part fold for the Pay- 
ment of Debts and Legacies, as Land, and not as Per- 
ſonal Eſtate; and that ſo much only ought to be ſold, 
as would be ſufficient to pay the Debts; and in Caſe 
the Reſpondents were incapable of taking, then the ſaid 
Hewit and Hickman, the Proteſtant Executors, claim'd the 
Eſtate, as being the only Deviſees capable to take the 
ſame; and inſiſted, That the Codicil, with Reference to 
the Deviſe of the Remainder of the Teſtator's Lands, 
did not controul the Deviſe thereof, mentioned in the 
Will; for that, if the Reſpondents were incapable to 
take the Lands, as Purchaſers, by the Deviſe, they were 
to be eſteem'd as Perſons not in eſſe; and that the Codi- 
cil, in ſuch Caſe, as to the Deviſe of the ſaid Lands, 
was void in Law. os 


Ju2ges calls Lord Chancellor Harcourt, at the preſſing Inſtance of 
be Appellant's Counſel, call'd in to his Aſſiſtance Chief 
Lord Chan Juſtice Parker of B. R. Chief Juſtice Trevor of C. B. Powell 
Judge of B. R. and Sir John Trevor Maſter of the Rolls. 
Caſe made be. And a Cale was made by Conſent, conſiſting of three 

419 00/5 wag Queries. 5 I 
Iſt, Whether a Papiſt can convey his Land by Decd 
to 'I'ruſtees, to be ſold for the Payment of Debts and 
Legacies, the Surplus of the Money to go to Papilts ? 

2dly, Whether he may do this by Will? 

2 zdly, 


505 — > Che ts... AM. 


Lern. Faſch. 13. Ann. Hoitſe of Loris. 233 
Za, Whether a Papiſt be diſabled, - by this Act of 
Parliament, from taking” Land by Deviſe? 


Upon Argument before Lord halt 40 theſe Lord Chan- 
Judges, it was reſolved by the Conſent of all, but Par. , n= 
ker Chief Juſtice, That the Deviſe of the Surplus- Money 
(after Debts and Legacies paid) to the Reſpondents Con- 
ſtable and Radcliffe, was a good Deviſe, notwithſtanding 
the ſaid Statute for diſabling Papiſts from purchaſing 
Lands; the Surplus-Money being a Perſonal Intereſt in 
them, and therefore not made void, either "oF the Words, 
or Intention of that Acc. 

Aas to Hewit and Hickman (who had brought their A cbgquent 
Croſs-Bill) they were diſmiſsd without Coſts; the Court Fr be 4 
being of Opinion, That the Codicil, whereby the Teſta- b- incapable 

tor gives his Remainder, whether in Lands or Perſonal à rout. 
Eſtate, to the Reſpondents Radcliffe and Conſtable, was a 5 

Revocation of the Deviſe in his Will, of the Reſidue of 0 

his Perſonal and Real Eſtate, to Conſtable, Radcliffe, Hewit 

and Hickman ; even ſuppoſing, the Perſons nam'd in the 


Codicil were kee oy the Act. 


From this Decree an Appeal was boügdt, into the 
Houſe of Lords; and it was argued for the Appellant 
by Sir Foſeph Fekyll and Mr. Lechmere, and for the Re- 
ſpondents by Sir Robert Raymond, Solicitor General, and | 
Serjeant Pratt. 

N. B. The latter Part of the Dae as to his den- 
tion, was not controverted in the Houſe of Lords, but 
E pproved of by the Suu of both gs as good Law. 


The 34 Queſtion was ſpoken to firſt, viz. Whether by Argument 
this Act 01 Parliament, a Papiſt was not excluded from —— rag 


taking Land by Deviſe ? 

And it was inſiſted, for the Appellant, That he was;  Pipid in- 
for otherwiſe the Intent of the Act would be quite over- e 
thrown, which was moſt certainly, to prevent Papiſts by Deviſe. 
from making new Acquiſitions, 


O o o And 


1 
. 
* 
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* 
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3 
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And abſurd to imagine, that the Law-makers, ſhould 
reſtrain Papiſts from purchaſing Eſtates, when they are 
to pay a valuable Conſideration ; and leave it free for 
them to take Land by Devile, where they are to pay 
nothing for it. : 


- Purchaſe, No one Word in the 3 of 2 we 1 and 


what. 


fix d Signification than Purchaſe ; for it will not be con- 
troverted, but that the Word Pucchals: ſtands by Law 
oppoſed to Deſcent ; ; and whoever does not come to 
Land by Deſcent, is in the Language of the Law, ſaid 
to take by Purchaſe. | 

Legiſlators are preſumed to ſpeak the Language of 
the Law. They certainly who make Laws, muſt know 
i 1164. Ct What the legal Import of Words is; and therefore Acts 
2er and of Parliament are to be underſtood in a legal Senſe, un- 
257, 202. leſs the Subject-Matter of the Act does apparently hin- 
| der e. 

So in the Statute of Mortmain, it has hook held, 
That the Clauſe, whereby a Licence is given to > purchaſe 
Lands, did :ndude taking by Deviſe. 


Lands devisd The other two Queſtions were reſolved into one, viz. 
10 be ſold for . . 
Payment of Whether the Intereſt, that was given by the Will and 


brsand Le- 
er. Codicil, was ſuch an Intereſt, as a Papiſt was reſtrained 


gacies, Sur- 


pu, Th by the Act from taking ? 


Surplus din For to ſtate the Cale, Whether a Papiſt be i incapaci- 

Real Intereſt, tated by the Act, to take the De is to narrow it 

ad. a. too much. 

ag. The Diſability is to be conſidered, as it ſtands at the - 
Time of the Death of the Teſtator, and not at a f uture 
Time, viz. the Sale of the Land. 

That the Act of Parliament deſigned to prevent Papiſts 
from taking equitable Intereſts, as well as legal ones, is 
ſo very plain from the Words of the Act, chat it can 
admit of no Diſpute. 

And, indeed, unleſs the Act of Parliament had 3 
this, it had done nothing at all; ſince the Uſe of Truſts 
is become ſo general and unirerlal; and there is as ſure 

1 a Re- 


\ _ 
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Lo SEP Sn ded 


a Remedy for a Breach of Truſt in 5 as for 


any legal Right 2 in a Court of Law. 


Objection. The End of the Act of ieee 18 ly 
to oblige Papiſts, to turn their Real Eſtate into Perſonal; 
and therefore here being a Proviſion for the Sale of the 
Land, by poſitive Words in the Deed of Truſt, the 
Bnd of the Law is ſatisfied. 


Anſwer. If the Meaning of the Act be to wha diſcover' Fl 


from the Words of it, it meant this and more, wiz. 
That Roman Catholicks ſhould have no Handle, no In- 
Huence over, or Intereſt in the Eſtate, ſo. much as for 
an Hour. 

For all this Decree, the Eſtate may hs e on, 
and the Land never ſold; and until the Land is fold, the 
Profits of the Land belong to Radcliffe. | 

If any Advances, have in Fact been made * 85 
a Sale, this may be wholly owing to the Ds; 
this Suit has given them. 

Who is there that will diſturb Sm: in the Enjoy- 
ment of the Land ; and inforce this Part of the Decree, 
that relates to the Sale ? ſince nothing can be got by it, 
but only obliging a Fapiſt to turn a Real flats into a 
| Perſonal one. 

There is a Caſe now depending in the Cond of Chan⸗ 
cery, wherein the Conveyance is ſettled according to 
this Precedent, with this Variation only, that the Truſ- 
tees are there impower d to ſell, whenever _ think 
convenient. Vane ver. Fletcher. | 

Poſitive Directions to Truſtees to fell, bo not oblige 
them to ſell; and they are never blamed by a Court of 
Equity for not ſelling, as long as ceſtuy que truſt enjoys 
the Profits, and as long as his Intereſt does not require 
a Sale. 

Radcliffe according to the Decree, is in Effect to have 
the Profits even before Sale; for ſince they are to be 
applied to the Payment of Debts, the EY will con- 

EO be the larger. 


Hob: 


r 
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Hereditanient, 
what. 


2 Mod. Caſes . 


i: Law and 


Equity 189. 


2 Inſt. 459. 


Maxim of 
Law, 


| Hereditament - one | of the Words! of the Act! and 
this imports any Thing, that is deſcendable from An- 
ceſtor to Heir. 
In the Earl of Meath's Caſe, 1691 2, that went vp to 
the Houſe of Lords, a Daughter being to have ſuch an 
Intereſt as Money ariſing from the Sale of Land, it was 
eſteem' d ſuch an Heirſhip, as Would 1 her che ſame 
Privilege, that an Heir had. 

If ſuch an Interpretation, bes offerd. to be put upon 
an Act of Parliament, made pro bono publico, as will 
_ the Act void, that is Reaſon enough to reject It. 

If it be objected, That the Church was by the Sta- 
tute de Religioſis, diſabled from taking Lands by any 

Manner of Conveyance, and thereupon” this Evaſion was 
found out, and ſufferd to take place; viz. the Church 
brought their Action for ſuch Land, as they had a 
Mind to purchaſe, and Judgment was ſufferd to go by 
Default, and this was held unanimouſly to be out of 
the Statute ; and yet this an Act made pro bono publico, 
and the che of it as e eluded, as here it can 

poſſibly beQ.. 
The Anſwer is, That this Reſolution fivod! upon a 
particular Maxim of Law, viz. Judicium redditur in in- 

vitum, and therefore the Law will never preſume a 
F aul; but no 3 in 888 ene Caſe. e 


en By this Means: a in will be pt wean 
to pay his Debts, 
Reſp. We are not d to account for all Accidents, 


mer 4 66 e [pee 


Suppoſe the will out - the Caſe, al that it had 
flood, intirely upon the Deed of Truſt; muſt not the 
Truſt have attended the Inheritance ? Would not Mr. 
Roper s Widow have had a Claim to Dower out of it? 
Or would not there, mutatis mutandis, have been a 
Tenant by Courteſy out: of ſuch an Eſtate? If this be 


' Jo, then undoubtedly it is a Real Eſtate; for it is the 


Courſe of Succeſſion, and the Law of Deſcent, that is 
1 the 
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the true Characteriſtick of, and which conſtitutes * 
proper Difference between Real and Perſonal Eſtates. 
This ſo true, that an Annuity is the only Perſonal 
Intereſt, that can be 8 of, which is deſcendable 
to the Heir. 
Nor is there any Thing in the Will, fo turn this into 
a Perſonal Intereſt. On the contrary, we find the Teſ- 
tator himſelf in his Will (which ſhews what he thought 
of it) calling it Real Eſtate. Nor was this an Expreſſion, 
that fell from him by Chance; ; for tho! it is indeed 
true, that in the Codicil he varies his Expreſſion ; yet 
he makes Uſe of one, that does more empharically im- 
port the ſame Thing, viz. Land; his Words are, And 
all the Remainder, whether in Lands or. in Perſonal Eſtate. 

That the Death of the Teſtator, is the only proper 
Time to conſider, whether this Intereſt was a Real or 
' Perſonal one, appears plainly from hence, That this Will 
would not be a Diſpoſition of it, unleſs atteſſed with 
three Witneſſes, IF duly excited; according to the 
Statute of Frauds and Perjuries. 

A Deviſee ftands in the Place of the Teſtator, and 
cannot take any other Eſtate, than what it was, at the 
Time the Will took Place, viz. the Death of the 
Teſtator. 

Upon the Death of the Reſpondents, ſuppoling them 
a the Refiduum would go to their Heirs. 

If Land be conveyed to Truſtees, to be ſold for the 
Payment of Debts, Remainder to their Heirs, is not this 
Remainder the very Reverſion and Eſtate? the Addition 
of the Power to {ell makes no Alteration in the Inte- 
reſt: It does not imply a Neceſlity to ſell ; but rag 2 
Power to do it upon Occaſion; 

The ſelling, or not felling, remains intirely in the 
Power of the Truſtees, and the Ceſtuy Ju Truſt. 

The Heir can compel a Conveyance in Chancery, up- 
on Payment of the Debts; nay, he may determine 

what Var of the Land, the Truftees ſhall ſell. 


Ppp Upori 


EI 


Tn erm. Each 13 13 Hoſe 7 Lords. 


For the Re- 
ſpondents. 
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Upon the whole, this plainly appears to be ſuch an 
Intereſt, as carries along with it, all the Authority, 
Power and Influence of the Land, which the At moſt 
certainly deſigned to prevent. 

If Land be appointed to be ſold for the Payment of 
Debts, the Heir is intitled to the Surplus-Money, t th 0 
no Directions about it. 

If a Mortgagee ſells, the Surplus Money i is to be an- 
ſwered to the Heir at Law, and not to the Executor. 

This is an Eſtate deviſed for the Behoof and Benefit 
of a Roman Catholick; becauſe he is to have the Sur- 
plus, the Quantum not material. Land in its own Na- 
ture, Land between Proteſtants; but it muſt be Perſonal 
Eſtate only to elude the At. 

At the Inſtant the Teſtator died, the Right accrued, 
and therefore the Incapacity muſt then attach, and like- 
wiſe the Intereſt then veſted in Mr. Roper ; and the 
turning it afterwards into Money, will not diveſt an In- 
tereſt, already veſted in the Heir at Law, 


To interpret a Law ſo that the Letter ſhall remain; 
but the End be defeated, is in Effect to aſſume a Le- 


giſlative Power. 


Every Roman Catholick, will be inſtructed in an eaſy 
Way, how to elude and fruſtrate this Act of Parliament. 
It is but contracting a Debt, or giving a Legacy : It 
may be done by Deed as well as Will; for if this Sur- 
lus be to be conſidered as Perſonal Intereſt, they are 
not diſabled from conveying a Perſonal Intereſt. 
They may convey without Conſideration, if hoy 


\ conceal it: Nay it cannot be diſcovered; for a Bill 


would not lie in Equity for this Purpoſe ; becauſe the 
Diſcovery would induce a Forfeiture. 


Argument pro Reſpond. 

The Word Purchaſe, in the vulgar and common Ac- 
ceptation of it, does not import Deviſe. The Word 
Purchale, is in Littleton's Tenures, defined to be the Poſ- 


ſeſſion 


2 


— 
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9 


— 
* 


ſeſſion of Land, that a Man comes to by his own Act; 
2 Definition not applicable to deviſe. | 
Perſons may come to Land by Deſcent, notwithſtand- 


ing this Act; and therefore why not by Deviſe? unleſs 


the Legiſtators thought fit to prevent it. 
Two Rules to be obſerved in the Interpretation of 
Statutes, 1ſt, ſuch an Interpretation muſt be made, as 
will ſupport the Intention of the Act. 24h, Such an 


Interpretation muſt be made, as will make the whole 


conſiſtent with itſelf. 3 5 
The general Intention of this Act was 1ſt, by gentle 
and eaſy Methods to bring Papiſts to Conformity. 
24ly, To prevent the Increaſe of their landed Intereſt. 
And therefore the firſt Clauſe expreſly provides, That 
the Incapacity of the Anceſtor ſhall not deſcend upon 

his Poſterity. 1 3 

And whenſoever the Perſon diſabled conforms, the 
Diſability is gone. 1 

If an Heir be under the Age of eighteen at the Time 
of the Deſcent, he is diſabled by the Act from taking 
the Eſtate, unleſs within ſuch a Time he conform Ye. 

Whereas a Perſon over that Age may take by Deſcent, 
or Deviſe, without any Reſtriction at all. The Reaſon 
of which Difference was poſſibly this, The Legiſlators 
| look'd upon Perſons under the Age of eighteen, to be 


ſo young, that they were capable of any Impreſſion, 


and might be eaſily made Proteſtants ; whereas from that 
Age and onwards they would be ſo riveted and confirm'd 
in their Prejudices, that their Converſion mult be eſteem d 
as next to an Impoſſibility. 5 
Nov, if the Word Purchaſe in the latter Clauſe be ex- 
tended to take in Deviſe, the latter Clauſe will in many 
RNeſpects be repugnant and contradiftory to the former. 
For whereas by the former Clauſe, a Perſon under 
the Age of eighteen, on the 29th of September 1700, 
may take by Deviſe, if within fix Months after he at- 


tains that Age, he takes the Oaths Cc. The latter Clauſe - 


thus 


3 
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thus interpreted, makes ſuch a Perſon abſolutely in- 
capable. 
By the former Clauſe, tho ſuch Perſon ſhould not 
within fix Months c. yet whenever he does conform, 
the Incapacity is removed, and the Deviſe {ſhall take 
Place; whereas by the latter thus W he {hall 
nog: - | 
The Word Purchaſe therefore, cannot be interpreted 
i include Deviſe, without making the Act contradic 
itſelf. 
The Word ſuch, 18 tied down to Purchaſe, and penal : 
Laws never extended, 


A Thing that is to be done, muſt be look'd upon as 
done. It is in the Power of the Truſtees, immediately 
upon the Death of the Deviſor, to ſell the Land. 

As to the Objection, That it appear'd from the De- 
cree, that the Profits of the Land until Sale, did in Ef- 

fect go to Radcliffe; ſince the Application of them to 
the Diſcharge of the Debts, muſt increaſe the Surplus: 
It may be anſwered, That the Surplus would be more 
increas'd, by having the Land fold immediately; the In- 
tereſt of the Money ariſing from the Sale, much exceed- 
ing the Profits of the Land. 

Tho' a Court of Equity will at the Defire of the Heir, 
or Reſiduary Legatee, decree them the Land; yet it will 
not do this in ſpight of their Teeth. 

Such a Surplus, is liable to pay Debts upon ſimple 
Contract; which Land is not. 

If this Surplus be Perſonal Eſtate in iel, the Word 
Real in the Will, cannot alter or change the Nature of 
the Eftate. 

No Difference, whether the Money ariſes from the 
Sale of Land, or any other Way, as long as it is Money. 

The Surplus of the Money ariſing from the Sale of 
the Land, is what is deviſed ; and what the Reſpondents 


have by their Bill demanded, as ſoon as they could. 
2 35 1 The 
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The Election, that a Court of Equity gives the Hear; Whees an E- 


to be (old, for 
or Reſiduary Legatee, to have either the Money or Land, . 


is a Conſequence of his being intitled to the Surplus- of Debts d 
Money. And therefore, to what Purpoſe can it ſerve — will 


for the Land to be ſold, if he will take upon him the 3 


Diſcharge of Debts and Legacies, and deſire to have the Legare thei 


| ection to 
Land ? | pay the Mo- 


Now therefore, ſince a Court of Equity gives ee 
Election in Favour of the Heir, or Reſiduary Legatee, 

ſtrange to ſuppoſe; That in the preſent Caſe, a : Os of 
Equity ſhould take this Election away, and refuſe to de- 

cree him the Money, when by his Bill he deſires it; only 


| becauſe, by Act of Parliament, he 3 is mn, to take 
the Land. 


As to the Objection, That at che Time of the Con- 
veyance it is real Eſtate. | 
It may be anſwered, That the Reaſon why the Land, 
if not ſold before the Death of the Anceſtor, ſhall bs | 
ſcend to the Heir at Law, or pals to the Reſiduary Le- 
gate, is, becauſe it is at his Election to chooſe either 
Land or Money; but here the Heir, or Reſiduary Lega- 
tee had no ſuch Election, which alters the Caſe. 

I be Chancery could not have decreed a Papiſt the 
Land, tho' he had deſired it; ſhould it have done ſo, 
the Decree would have been void. 


As to the Objection, That the Land may not be ſold: 
The Anſwer is, That the Truſtees by nor felling, will 
be guilty of a Breach of Truſt; and as a Breach of 
Truſt, is never to be preſumed, that cannot authorize 
a different Interpretation. 


By Profits out of Lands, muſt be ulld een 
Profits, and not Money ariſing from Sale. 


It was replied for the Appellant. 
That the Reſpondents preferring their Bill in Equity Tue Rertz. 
very ſpeedily, and claiming this as Perſonal Eſtate, not 


Qq9g at 
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at all to the purpoſe; ; for not obliged to have done it 
at l. 

As to the Definition of the Word Purchaſe ; it will ex- 
tend to Deviſe, for to that the Agreement of the Deviſee 
is neceſſary, which is an Act. Co. Lit. 10. 4. ſpeaking of 
the ſeveral Conveyances of Purchaſe, uſes the Word in 
our Senſe. 

As to what was ſaid, That to include Deviſe under 
the Word Purchaſe in the latter Clauſe, would make one 
Part of the Act of Parliament contradict the other: It 
may be anſwered no; for a general ſubſequent Clauſe, 
may be reſtrained by a precedent one. 

The Rule that penal Laws are not to be interpreted 
by Equity, holds in Caſes of Laws, that are penal upon 
articular Perſons; but not where Laws are made for the 
publick Good, and the Peace and Safety of the Realm; 
which is the Caſe here. 
As for the Objection fram d from the Stat. de Reli- 
giofis; the true Anſwer is, That the Power of the 
Church was ſo very great in thoſe Days, as might pro- 
bably have an Influence upon the Proceedings of Weſt- 
minſter-Hall ; but it is to be hoped now, that there will 
be no Partiality in Favour of Papiſts, and in Prejudice 


of a Proteſtant Heir. 


Property will be very precarious, if a Court of Chan- 
cery can at Pleaſure, call a Real Eftate a Perſonal one, 


or 4 Perſonal a Real one. 


The Judges lie 8 to attend and give their 
Opinions, were divided, ſix againſt five; fix for rever- 
ling, and fire for affirming the Decree. Had Lord Tre- 
vor been there, and ſtuck to his former Opinion, chere 


had been ſix againſt fix. 


The Decree was reverſed by a great Majority of Peers. 
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n 1 


Miles and Williams. 
Vide Ante. 1 6 O. EE 


EBT upon Bond, brought againſt Defendant and Bange, 

his Wife: They plead in Bar, That the Bond Bebe en 

was enter'd into by the Wife, dum ſola; that a Commiſ- brought — 
ſion of Bankrupcy iſſued out againit the Huſband, who Pandand wire: 


in all Points conformed himſelf to the Statute about Pichi h 


rge b 
Bankrupcy in the 4th Year of the Queen; and ſo both te Bankrup- 


: | cy of the Huſ- 
| Defendants ſay, quod vigore of the Statute of the 4th band, and 


conclude Et 


of the Queen, and other Statutes, he became a Bankrupt, Joc part fun 
per quod the Debt was diſcharged. Et hoc parati ſunt veri. Berl. 


ficare. Jo this Plea Plaintift demurs ſpecially. rer. Court of 
Opinion, 


1½, Becauſe a Bond enter d into by the Wife, dum That the | 
ſola fuit, is not diſcharged by the Bankrupcy of the mock ogg 


Huſband. Bankrupcy of 

. WE | 3 the Huſband ; 
24ly, Becauſe they ought to have concluded their Plea bur being at 
k - 3 O PINION, 

to the Country. | That they | 


; ; >. RENE _ ought to have 
concluded their Plea to the Country; and this being one of the Cauſes aſſign'd for Demurrer, Plain- 
tiff had his Judgmznt, 7 | 


Chief 


i 
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1 Point. Chief Juſtice Parker deter the Reſolution of the 
Court, as to the 1/7 Point to be, That ſuch a Debt, 
was a Debt within the Statute of the 4th of the Queen; 
and conſequently that it was diſcharged * the Bank- 
rupcy of the Huſband. 

Stat. 4 Ann. The Words of the Statute are, Shall be diſcharged 
. 17-17: from all Debts by him, her, or them, due and owing at the 

Time that he, ſhe, or they did become Bankrupt. 
The Queſtion therefore will be, whether this be a 

Debr due and owing at the Time of the Bankrupcy? 


It has been argued by the Bar, and very reaſonably, 
That if Debts due to the Bankrupt his Wife, are aflign- 
able by the Commiſſioners, then it 1s reaſonable, That 
Debts owing by the Bankrupt's Wife, ſhould be diſ- 
charged by the Bankrupcy. 
Dato ub 26 Now in Order to know, Whether a Debt due to the 


Wife, allgn. Wife of the Bankrupt be aſſignable, the Intention of 
ce Stat. of 13 Elk. cap. 7. and 1 Fac. cap. 15. muſt be 


_— ord 

zones. conſidere 

Stat. 13 Eliz. 

b.. By the Stat. primo Jacobi, which 3 is explanatory of that 


Jer ers. of Elix it is provided, That the Commiſſioners ſhall have 
Power to grant and aſſign, or otherwiſe to order or diſ- 
poſe all Debts due or to be due, to and for the Benefit of 
the Bankrupt, by what Perfon or Perſons ſoever, or in 
what Manner and Form ſoever, to the Uſe of the Credi- 
tors Tc. and that the ſaid Affignment or Diſpoſition c. 
ſhall fo veſt the Property Nc. in the Aſſignees as fully Fc. 
as if the ſaid Bill, Bond Cc. whereupon the ſaid Debts 
ſhall ariſe and grow, had been made to or with, or for 
the Aſſignees. 

Now the Intention of this Act of nacb er is plainly 
this, That the Bankrupt being not thought a proper Per- 
ſon, to be intruſted with the Management of his own 
Eſtate, for fear he ſhould defraud his Creditors, there- 
fore the Act puts the Commiſhoners in the Place and 
Stead of the Bankrupt ; and conſequently, whatever E- 
ſtate the Huſband can turn into Money, in order to 
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pay 8 Debts, the ſame 18 aſſignable by the — 


FW 


— _—_—_—_ 


miſſioners. 

The beſt Way of interpreting Statutes, is by the Statutes beſt 
| interpreted 
Rules of Common Law, in like Caſes. by the Rules 


of Common 


Thus the Statute de donis, which ſays, That a Fine 1 in like 
| levied of entaild Lands, ſhall be ipſo jure nullus, has C, 
been interpreted, not to make a Nullity, but a Diſcon- 
tinuance; becauſe at the Common Law, if a Biſhop 
ſeiſed in right of his Church, or a Huſband of his 
Wife, had aliened by Fine Ge. it was but a Diſconti- 
nuance, 3 Co. 8 5, Tc. 
21 H. 7. fol. 19. Bond enter in to two, one grants 
the Bond to the King, the King may ſue alone. 
Conſtant Practice in Outlawry to ſeiſe all the Debts 
due to the Wife; and yet the Words of the Writ bona 
Q& catalla, terras & tenementa of the Perſon outlawed, 
are rather weaker then the Words of the Statute. _ 
Hobart 253, Breadman and Coales a ſtrong Caſe; for 
it proves 1/}, That the Huſband may aſſign a Debt due 
to his Wife, by the Common Law. And 24ly, That he 
was not reſtrained by Stat. 7 Fac. becauſe, ſays the Book, 
it was the Huſband's own Debt; which brings it within 
the very Words of the fourth of the Queen. 
It is certainly a very equitable Interpretation, That 
whatever may be applied by the Bankrupt, to the 
Payment of Debts, may be aſſignable by the Com- 
miſſioners. 
The contrary Opinion, That it is not aſſignable, pro- 
motes no good End in the World. 


To the Otjection, That the Statute does not extend ½ Objection. 
to Debts due to the Bankrupt, as Adminiſtrator or Exe- 
cutor: It may be an{wer'd, That it is nothing to the 
\ Purpoſe; for he has no Intereſt in thoſe Debts to his 
own Uſe, and when he recovers them they are Aſſets, 8 
Vc. bays 


ET Tr N But 
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24 Objection. 


34 Objection. 


Debts due 
from the 
Bankrupt's 
Wife, diſ- 
charged by 
the Bank- 
rupcy of the 
Huſband. 


But it is objected, That this Statute extends not to 
Debts due to him and another; and for this Purpoſe 
1 Leving 17, is quoted. | 

To this I anſwer, 1/7, That hs is no Judgment i in 
that Caſe. 2dly, That I doubt whether it be certain, 
that the whole Debt is not veſted in the Crown, upon 
the Outlawry of one, where there are two Obligees. 
That a Debt due from the Bankrupt and another, is 
within the Act, appears from the Stat. 10 Ann. cap. 5. 
a declaratory Law : But this is his Debt as he is one 
with his Wife. 


Another Objection has been taken, That this Debt 
ſhall ſurvive to the Wife, if the Huſband die before he 


recovers it; and this Conſtruction will deprive her of © 


this Contingency. 
The Anſwer is, that the Huſband might by his Re- 
leaſe have diſcharged this Debt: Now this is a Diſcharge 
of the Legiſlature, applied in Eaſe of his Debts. 

The Aſſignee has the ſame Remedy to recover it, that 
the Bankrupt himſelf had. 

If a Note be payable to a Feme-Sole, or Order, and 
The afterwards marries, her Huſband is the proper Per- 
fon to indorſe this Note. 


Now, That this Debt due from the Wife is diſchar- 
ged by the Bankrupcy, ſeems to me to be clearer, than 
that a Debt to the Wife ſhould be aſſignable &c. 

For this Conſtruction makes for the Benefit and In- 
tereſt of the Bankrupt, Creditors, and Wife, As to the 
Bankrupt nothing can be harder, than that he ſhould be 
{tripped of every thing, forced upon Oath, and at the 
Peril of Felony, to make a full Diſcovery ; and yet after 
all, not be diſcharged. Intention of the Capias, only, 
that the Love of Liberty ſhould oblige to a full Diſ- 
covery. 


5 


| The 


2 


The Diſcharge of the Bankrupt ſtands upon this, 
| Reaſon, That he is ſtripp'd of every Thing, that ſhould 
enable him to pay. _ 
This Reaſon holds equally to all the Debts, for which 
he may be ſued. 
This Expoſition better likewiſe for the Creditors 3 for 
if this Debt be diſcharged, then 1s a Creditor of the 
Wife, a Creditor within the Statute, and to come in for 
an equal Proportion; which is far more eligible than an 
Action, good for nothing unleſs the Wife ſurvive, and 
perhaps not then neither. 
As to the Wife, that this Expoſition is beneficial to 
her, is ſo plain, that it has been urged as an Objection, 
that it will be too beneficial. 
Whether this be a temporary Diſcharge during the Whether 
Coverture, or a perpetual one, is not now a Queſtion 3 from theWife 
but I am inclined to think it a perpetual one: Nor is by die Bank 
this unreaſonable ; for the Law looks upon the Debt as Hf te 
paid, ſince the Creditor is let into the common Fund. ever, or only 
As to the Objection, That this may be a Fortune to venus; 
a Woman; Reſp, Very reaſonable, That ſhe ſhould 
ſhare in the Advantages, as well as Diſadvantages of the 
Bankrupcy. 


2 
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If a Suppoſition be made, That a Woman may, pre- man puts her 

cedent to her Marriage, put her Eſtate into the Hands Eſtate, prece- 
. dent to her 

of Truſtees, for her ſeparate Maintenance; and ſo her Marriage, in- 
to Iruſtees 


Debts will be diſcharg'd by the Bankrupcy, and her E- fands, for 
ſtate out of the Reach of the Creditors: The Anſwer 3 


is, No; for I am of Opinion that ſuch a Settlement or herDebrs ſhall 
not be diſ- 


Conveyance, quoad the Creditors, ſhall be deem'd void charged by * 
— ; 
and fraudulent. cy of her Hu- 


As to the Objection, that this Diſchar ge 18. 4 perſonal band; but ſuch 


Settlement or 


Pr wilege, and ther efore- not communicable to the Wife; Conveyance, 


the Anſwer is, that her Diſcharge is neceſſarily conſe- Ji tail 
SEN if | FE deem) 
quential Upon his. void and frau- 
dulent. 


As to the 24 Point, the Court was unanimouſly of :4 Point. 
Opinion, That the Plea. of the Defendants in Bar, was. 
55 naught 


5 
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| Wan for not concluding to the Country; * thee 
Caſe of Fry fore upon this 2d Point, (being ſpecially aſſigned for 


and Carleton, 


Trin. 1715. Cauſe of Demurrer) Judgment was given oY _ 


Queen and Simpſon. B. R. 
Vide poſt. Mich. and Hill. 3 Geo. I, 


Conifton of Hrs was a Conviction of Deer-ſtealing, "29M 
ing, upon Juſtices of the Peace, upon the Statute of 3 & 4 
. e l. V. EM cap. 10. 
cap. 10. 


Exceptions taken, were, 
1 Exception 1ſt, That no certain Time was laid for the Commiſ- 
viction. ſion of the Offence ; but only that between ſuch a Time, 
and ſuch a Time, the Defendant did ſteal unum Cervum. 
24Exception. 2d4ly, That the Conviction was behind his Back, and 
without hearing him. Indeed he was ſummon d; but 
the Act gives no Manner of ON to proceed by 
Way of Summons. 

4 Exception. 3d4ly, The Summons is :nfinllicient, ſuppoling the Ju- 
tices could proceed in that Way; for he is ſummon d 
to appear at Bolton, which muſt be underſtood to be a 
Vill; and then how ſhould the Defendant know the 
Houſe where the Juſtices will be? 
Then it is to appear ſuch a Day, but not what Time 
of the Day. Perhaps the Juſtices came at five o'Clock 
in the Morning; and the Defendant, not being there 

then, was convicted, tho' he came afterwards, 
40 Excep- 4thly, Tho' in the Information, the Offence may he 
0 ſaid to be committed, between ſuch a Time and ſuch a 
Time; yet the Proof ought to be certain. Now the 
Oath is no more, than that the Defendant did within 
ſuch a Time, and ſuch a Time, ſteal unum Cervum; ſo 
that the Time is left as uncertain in the Evidence, as in 
the Information. And then non conſtat, That the Evi- 
dence relates to the {ſame Deer; it ſhould have been (er- 


vum in informatione Pradict mentionas. 
” 27 | Ab 


— a 


As to the 1, Exception; ; in n Behalf CE the ET Anſwer tothe 
it was ſaid, That it had been taken in the Caſe of King blen. 
and Chandler, and there over- ruled; and that it Was S. 378. 
the conſtant Courſe of Informations, in, the Court of 

Exchequer, to ſet forth the Time, in che Manner i it is 
here done. 8 

As to the 24 Exception, T hat the af; gave no Autho- 3 3 
rity to proceed by Summons: It e . 
no Way of proceeding whatſoever was directed by the 
Act; That therefore the Act being ſilent, in this Point, 
it muſt be left to the Diſcretion of the Juſtices; and 
that the Way of proceeding by Summons, was a Way 
very conſonant to Reaſon and Juſtice, in as much as; it 
gives the Defendant Time and Oportunity to make his 
Defence. That the Want of Summons has been object- 
ed even in Caſes upon Acts of Parliament, that dd not 
direct the Proceedings to be by Way of Summons; as 
in the Caſe of the Queen and Peach. This was inforced az. 3 4m, 
by Precedents, where, upon this very Act of Parliament, 


the Proceedings had been by Summons. 
As to the 34 Objection, taken againſt the EL Fs ON AnGwerrorts 


itſelf, viz. the Uncertainty of the Time and Place, - 
when and where the Defendant was ſummon'd to appear: 
It was anſwered, 1/}, That this Objection ſuppoſes 
very great Abſurdities; ; as firſt, that the Defendant can- 
not find the Juſtice out; ſecondly, that the Juſtice 
thould come at an unreaſonable Hour, Tc. 
24ly, That the Return, which muſt. be taken for true, 
is an Anſwer to the Objection. For the Return is, that 
the Defendant licet debite ſummonitus ad hoc tempus et 
Hhunc locum, did not appear; fo that at whatever Time 
or Place he was convicted, it muſt be now taken for 
true, That he was ſummon d to appear at that Time and 
Place, 3 | 4 0 
As to the 4th Objection, viz. Want of Comme in Anfeer ro © 
the Proof; it was anſwered, That it was next to impoſ- — 2 
a for the Witneſs to be able to ſwear to the very 
S1 1 Day; 
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Der 5 and not to be intended, that there were more 


Deer ſtok' n than one. 


Court, Chief Juſtice Patker. Morte agreeable to the Courſe 
Agreeable to of the Common Law that he ſhould be ſummoned. 


the Courſe of 


the Common Nothihg in the Objection as to the Evidence. Time muſt 


Law, that the 
Party ſhould be taken to look into the Precedents. 


be ſummon d. | . 

That between Judge Eyr z. As fo the Objection, That the Time 
3 " ſhbuld ; Sy been {et forth with more Certainty, than 
I Beer fel that between ſuch a Time, and ſuch a Time Oc. that has 


a Deer, is 


Sal. 378, been 1 ſettled in Chandler's Cale to be well 
enou 

It 4 true, that the ad boc tempus & hunc 4 can- 
not be confin'd to a particular Hour or Place; but then 
it is not to be ſuppos d, but that a Magiſtrate will ad- 
miniſter Juſtice with Integrity; and it is the Duty of 
the Party ſummon'd, to attend his Time and Place. 

Tn Informations and Indictments, no Judgment can 
be given, unleſs the Defendant appears. The Defendant 
may indeed have Judgment of Outlawry paſs'd againſt 
him; but that is for his Contempt in not appearing. 
And if the Judges of ſuperior Courts, cannot proceed 
8 unleſs the Defendant appears; 4 fortiori 

ices of the Peace cannot. 

Some Acts of Parliament indeed give Juſtices of the 
Peace a Power of proceeding upon Default: But Ex- 
.ceptio probat regulam in rebus non exceptis z it ſeems to ine 
therefore, that he ſhould have been apprehended by 
Warrant. 


Tho' the Par- Powys junior. The Defign of the Act of Parliament 
Near; fat Hf is to give a ſummary Way of proceeding. The Defen- 


pear ; yer if 


— dint has been ſummon'd, which ſurely is ſufficient ; for 


s ſufficient. abſur d, that he ſhould take Advantage of his own 
Contempt. 5 5 


Vide poſt. Mich. and Hill, 3 Geo. 1. 
225 1 
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Col wy Hundi B. R. | 
Vide poſt. Hall 3 Geo. 1. 


N Aſſumpfit, Phintiff declatts upon 4 Protaile the Hg. 
16th of Jan. 1706. "Defendant * in Bar the Pleading: 
Statute of Limitations. 
Plaintiff replies, That cha Bill inks: exhibited ths 234 
of Jan. 1713, and that Cauſa Actionit atere vi infre ſex 
annos. To this the' Defendant demurs. 


It was inſiſted by Mr. Bramtiwayt fur the ths jo b. 
dant, That this Replication was a Departure from his 
Declaration. For tho' in tranſitory Actions, Time and 
Place are not material; and beret ar may, notwith- 
ſtanding the Promiſe, was at a difterent Time or Place, 
find for the Plaintiff; yet the Plaintiff ſhall not be 
at Liberty himſelf to vary from, or falſify his own 
Record. 5 H. 7. 28. 3 Leu. 348. 2Cro. 364. Boot 
2 22, pl. 86. Cro. Car. 228, _ Tyler and Wall: 


aym. 86. 
Fox the 


It was argued by Mr. Salteld for the Plaintiff, That a Plainif. 
Departure was always a going off from ſomething ma- Varyingſionl' 


| _—_ that had been alledged before; and not from — 

Things immaterial. . 
Now in tranſitory Actions, Time and Pers al tins. En 

terial; upon Iſſue they are certainly immaterial, — 


By the Common Law, Time was ſo far material, that aud nate nor 


the Time in the Declaration, muſt not be ſubſequent to 
the bringing of the Action. 
In Plowd. Com. 90, Pollard's Cafe,  vpredd, That if 
Treſpaſs be brought againſt two Defendants, and one of 
them dies ante impetrationem Brevis, the Aon abates; 
otherwiſe, if pleaded that one of them died afterwards. 
Raymond 86, Lee and Raynes: But the Caſe he ſuid « 1#:. 140 

was miſreported, for he had in his Hand a Manu- 

ſcript 
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ſcript Report of that Caſe, of Lord Chief Tallic . 

ling, wherein it appear d, that the Opinion of the 
Court in that Caſe, was, That the Statute of Limi- 
tations, does not take away: the Liberty of laying the 
Action at any Time; and therefore, if the Defendant 
make the Time material by pleading the Statute, the 
-. Plaintiff may follow him: by rarying from the Time ſet 
forth in the ems 3 Provided it be not a Time ſub- 
ſequent: to the Declaration. And this Caſe is cited to 


this very Rurpoſe in 1 Kehlen. | 
Salk. 222. Mich, 7 Gulie!mi B. R. Webley and Palmer, Difference 


In Debt upon 


Bond, Plain- taken between Bond and Treſpaſs. In kOtion of Debt 
— 15 Day Upon Bond, the Plaintiff ſhall not in his Replication, 


* vary from the Date of his Bond in his Declaration; but 
rom that al- 


ledged in in Treſpaſe, the Plaintiff: may vary from the 8 if the 


Narr. but 
3 Defendant neceſſitates him. > 


Treſpaſs. | 1443 


3 


wn BY Chief Juſtice” Parker. ms nice. if cabſequent 
Material in to the Declaration; Time material, if. the Defendant. 
Pleadmg. anſwers. to the Time; 3 Time material upon the Statute 


of Limitations. | ; 
As the Matter ſtands upon the pleading, the Plaintif | 

in his Replication ſhews, That his Bill was exhibited even 

Fears after the Cauſe of Action. 

By Stature Now this being a general Demurrer, it ſheds by Ver- 

for Amen® tue of the Statute for the Amendment of the Law, as 


hwy 29.94 Ad- jf there had been a Verdict; ſo that it mult be mad] . 
R dered, Whether this be a Master of Form or Subſtance. 


on a general | 
Demurrer, of ſuch Faults in F oy,” as would be cur'd by Verdict. 


15 ſenior. Time here, material upon the Statute 
of Limitations : Not probable to lay it in the Declara- 
tion ſo many Years ago, unleſs the Fact was ſo; moſt 
commonly, People lay their Cauſe of Ation, at a later 


Time than it really Was. 


In tganſiory naw junior. In tun tory Aces Time and "I 
and Place lad muſt be laid for Form's — as to the Defendant and 


and Place laid 


only for | 
Form's Sake. {1 2 | Jury; 7 


Tr Trm 1; Am Bl a. 


Jury ; for the Jury not bound by it, N the 3 
cannot traverſe it without a ſpecial juſtifcation. Plain - 
tiff indeed in his Replication has verified the Plea of the 
Defendant. He has now fix'd both the Boundaries; in 
his Declaration he has ſhewn the Time of the Cauſe of 

his Action, in his Replication the Time when his Bill 
was exhibited. And yet if inſtead of a Demurrer, Iſſue 
had been joined, the Jury might have found for the 
Plaintiff, if in Fact his Cauſe of Action was within fix 
Years. To be conſidered therefore; upon the Stature 
for he Amendment of the Law, whether this not being 
a ſpecial Demurrer, the Fault in the Pleading is not 
now cured. 


Chief juſtice Barker. This may be conſidered likewiſe: 
That notwithſtanding that Statute; it does not follow, 
that Judgment muſt upon this general Demurrer be given 
for the Plaintiff, becauſe upon a Verdict for the Plain- 
tiff, it would have been ſo; and that for this Reaſon, 

- Becauſe upon a Verdict for the Plaintiff, a new Fact is 
laid before the Court, viz, That the Cauſe of AQtion | 
did ariſe within fix Years. 


Adjournatur. Vide poſt. Hill. 3 Geo. 1. 


77 alter and Laughton. B R. 


HIS was an Action gui tam; and the Objection Action 
was, That the Concluſion was Et inde producit * 
| ſcklan generally; : and not ram pro Domina Regina, quam 
pro ſeipſo. 

But reſolved m this muſt be o underftood ; and 
Precedents being both Ways, 

Judgment Reſpondeas Ouſter. 


Anciently Inde producit ſectam, Was producing Wit- Tude producit 


ſectam, an- 


cif. 17 Ed. 3. 48. Fleta lib. 2. cap. 62. ſect. 2. cap. 63 Ze ciently when 
it ſigni 


25 9, 10, 11. 5 Ed. 3. 171. 10 Ed. 2. 291. 
T tt Johnſon 
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Johnſon and Gardiner, B R. 


HIS was a Writ of Error out of the Coutr of 


— 
Whether an | 
Executor, up- C. B. and for Plaintiff in Error, it was inſiſted 


Promif 28 
to pay a Debt UPON, That the Declaration was naught ; becauſe Action 


abet. brought againſt the Defendant, as Executor, upon a Pro- 


dure Time, miſe made by the Executor poſt mortem Teſtatoris, That 


dought to 


ſued by that Whereas the Teſtator was indebted to the Plaintiff in 
Name, Of March for Goods ſold and delivered, he N to pay 
upon the 2 234 of November. 


oe wa Now it was ſaid, That this Promiſe of the Executor, 
founded plainly upon the Conſideration of Forbearance, 
made it the Contract of the Executor ; and therefore 
the Action ſhould have been brought againſt him in his 
own Name. 
But ſuppoſing the Action well brought againſt wan as 
Executor, then the Judgment was wrong, being de bonts 
propriis, inſtead of de bonis T e 


For the D- To this it was 1 That tho? the Defendant is 
fendant 1n 
Error. named Executor, yet it appears by the Declaration, That 
the Executor is chargeable upon his own Contract, and 
the bare naming him Executor non nocet. 
Always ſuppoſed, where there are Promiſes of Pay- 
ment upon ſuch Conſiderations, That the Executor has 
Aſſets, and therefore not neceſſary to aver his having Aſ- 
lets ; for unleſs he had, there was no Occaſion for ſuch 
a Promiſe. Cro. Fac. 602, 613. 
Upon an Aſumpfit by Executor, Judgment is always 
de bonis propriis; for all one as if the Executor had given 


a Bond tor the Money. 9 Co. 93. Cro. Elix. 91. 406. 


It was replied for the Plaintiff in Error, That the 
Conſideration was not the Forbearance, but the old 
Debt, the Debt of the Teſtator's; and that the pro- 
miſing to pay it barely, upon a future Day, will not 
make a new Conſideration. 7 Hob. 


Kcqlv. 
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Hob. 188. Judgment de bonis Teſtatoris, tho non Re- 
pair, was in Time of the Executor. 


—_— 


| Parker Chief Juſtice, The naming him Executor Sur- Cr. 
pluſage; becauſe it appears upon the Face of the Re- 13.18. 
cord, that the Demand was a Demand againſt him upon 
his own Contract. 1 = 

In Effect the Forbearance is the Conſideration of this 
Promiſe; becauſe without Forbearance no Advantage 
can be taken of this Promiſe. Tard and Ellard, 10 Mill. 3. S. 117. 

And to this Opinion the reſt of the Court inclined. 
Sed adjour natur. | 


Parker and Crook. B.R: 


Hs was an Action of Covenant, upon a Deed cen ur- 
5-2" > EE 2 | : E on a De 

| indented. It was objected to the Declaration, dated ar r 
That the Defendant is {aid in the Declaration, to conti- ig, 
nue at Fort St. George in Indibus Orientalibus. And upon Ok. 
Oyer of the Deed, it bears Date at Fort St. George; and 
therefore the Court, as was pretended, had no Juriſdie- 


tion. Latch 4. Lutwyche 950. 


Parker Chief Juſtice. An Action will lie in England An Attion 
will lie in 


upon a Deed dated in foreign Parts; or elſe the Party England upon 
can have no Remedy; but then in the Declaration a Prad, dared 


Place in England muſt be alledged pro forma. Generally 5 


ſpeaking the Deed, upon the Oyer of it, muſt be con- lead mul i 

ſiſtent with the Declaration; but in theſe Caſes, proprer e Rechne 
neceſſitatem, if the Inconſiſtency be as little as poſlible, 8 

not to be regarded; as here the Contract being of a 650. 85 

Voyage to be performed from Fort St. George to Great 

Britain, does import that Fort St. George is different from 

Great Britain. | 


Afterwards in Hillary Term, ' Plaintiff had his Judg- 
ment, notwithſtanding this Objection. 


The 
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2 The Words in Indibus Orientalibus 0 not any 


ee N import the Place to be out of England; there is a Place 
farily import call'd Holland in Lincolnſhire; and there may be a Fort 


he Pl 
be our of St. George in the Pariſh of St. Martin's. In W. Fones 69, 
Pim fame Objection taken and over-ruled. 


DE 


Termino S. Mich. 


1 Geo. . 


In Baxco Recs. 


Vincent and Atwood. 


Seine facins * IRE Facias brought againſt Bail ; Defendant pleads 
2gainit Ball ; Ez that the Principal died before the Return of the Ca- 
pleads Death pias; Plaintiff replies, That the Principal did not die 


of Princi 
before I, : befire the Return of the Capias; the Defendant demurs. 
erurn ot tne 


Capias; Replication, That he did not die before the Return of the ee Defendant demurs. 


judgment ni, pro een. 


5 Agar pro Def. The Replication naught. 
For the De. 1 ſt, Becauſe the Plaintiff has not ſet forth, That 
dn, there was any Capias at all ſued out; but only that the 
Principal did not die before the Return of the Capias. 


— 2 — — 2 


5 2 24 ly, 


3 T erm. . Mich» 1 Go I. B R 


— *. 4 ons 
— 


15 Becauſe by chi Peplicmion, there | is an Iſus 
form'd, wherein the Jury muſt at once try Matter of 
Law, Matter of Record, and Matter of Fact. 


Branthwayt pro Quer. 


When the Defendant pleads, That 5 Principal died Fo 


before the Return of the Capias, he certainly admits, 
That there was a Capias ſued out; and the only Thing 
doubted is the Death of the Principal Nc. Neceſſary 
for the Plaintiff only to anſwer the Defendant's Plea, and 
not ſet forth that which is admitted by the Defendant. 


In a Sire Facias not neceſlary to ſet forth the award- 


ing of a Capias. Lutwyche 1281. 2 Cro. 97. 

Condition of a Bond that H. marry the Daughter of 
D. before Eaſter. Debt brought upon this Bond ; held, 
That if the Defendant pleads that the Daughter died be- 
fore Eaſter, it is enough for the Plaintiff to ſay in his 
Replication, that ſhe did not die before Eaſter, without 
ſetting forth that he did not marry her. The Reaſon is, 
becauſe the not marrying is a Fact admitted; and the 
other the only Point in Queſtion. Yelverton 24. 

Had the Plaintiff replied, there was a Capias ſued out, 
and the Defendant rejoin d Nul tiel Record, the Rejoin- 
der would have been a Departure from bis Bar. How 
then can it in Reaſon be neceſſary, for the Plaintiff in his 
| Replication, to fet forth that, which the Defendant can- 
not deny in his Rejoinder, without a Departure ? 


Perkins and Woolaſton, 3 Anne, Action of Debt againſt aal. Cafes 


or the 


Plainiit. 


Bail, Defendant pleads no Capias ; Plaintiff replies, there Sue 327, 
was a Capias; Defendant rejoins, That the Force of the Sd. 221, 


Capias was ſuſpended by a Writ of Error. Reſolved, 212. 


That this Rejoinder was a Departure from the Bar. 


Judgment u,, pro Quer. 


Unu Queen 


3 Salk. 123. 
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DAS: — 


"a Fair. 


Deen and Aires. B. R. 
Vide poſt. Hill. 3 Geo. 


SCI R. E Facias was brought by the late Queen, to 


Scire Facias to 

deal L 
Parent i= K repeal her own Letters Rara whereby ſne had 
tne Grant 


granted me Fairs to Th. Aires, in the Town of Huter 
in the County of Derby. 

The Scire Facias ſets forth, That precedent to the 
Grant of the Fairs, a Writ 1 ad quod damnum did iſſue 

out; but that it was clandeſtinely executed, and ſo that 
the Jury found that the Grant was not ad damnum of 
any Body; when it was ad grave damnum of the Earl 
of Rutland, who had Fairs in the Manor of Bakewell, 
four Miles diſtant. : 

The Defendant proteſtaudo, that it was not clandeſ- 
tinely and fraudulently executed, pleads, That the Grant 
of dhe Fairs to him was not ad damuum of the Earl of 
Rutland, or any Body whatſoever. Upon this Iſſue join'd 
in Chancery. 

A Venire awarded out of that Court, returnable into 
B. R. the Court of B. R. awards a Diſtringas; upon 
which the Cauſe is tried, and the jury find, That it was 
ad grave damnum of the Earl of Rutland. 


nabe Mr, Salkeld moved in Arteſt of Judgment. = 
Judgment. His firſt Exception was, That the Scire Facias Was a- 
"EX2"s- bated by the Death of the Queen. 
By the Common Law, no Difference between the 
King and the Subject; but the Death of the Plaintiff 
had in both Caſes ibared the Suit. 
ee Indeed were this an Original Writ, it would be help- 


fomerimes an ed by the Stat. 1 Anne, cap. 8. but being a Judicial Writ 
ie i not. 3 Lev. 220, Sir Oliver Butler's Caſe; held, That 


not always a 


Judicial a Scire Facias is a judicial \ Wrat, 


Writ ? 


2 | To 


— — — — - 


— — 


. 


— 
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To this Exception it was anſwered by the Attorney Antwer 
General, That this was not a Judicial, but an Original . 
' Writ. That Judicial Writs are thoſe only, that are or juaicit 
founded upon Judgment, and Judicial Proceſs; but that Wis, wha, 
this was no Conſequence of any Judicial Proceeding, or 

founded upon the former Letters Patents, but purely 
the Fraud; and that there are many Scire Facias's in the 
Regiſter, among the Original Writs. 


His 24 Exception was, That upon Iſſue join'd, the 24Exception 
Court of Chancery, (not being a proper Court for 'Trial 

of a Matter of Fact) is at a full Stand, and the Court 

of B. R. ought to have awarded the Venire; whereas 

here the Venire is awarded by the Court of Chancery, 
retornable into B. R. Palmer's Rep. 410. 


To this Exception it was anſwered, That the conſtant ,,,... 
Practice is, for the Chancery ta award the Venire facias, 
retornable into B. R. So is the Caſe of Feffreſon verſus 
Morton and Damſon, 2 Saunders 6, 23. and Sir George 
Reynel's Caſe. And the Caſe in Palmer, as reported in 5 ce. 99. 4. 
. Jones 8 2, does not make againſt it. 


Court, No other Way to give Day in this Court, but when Ie i 


by awarding a Venire out of Chancery retornable here; Chancery 
| * | | | that Court 
and always done ſo. awards the 
| _ Fen. 


His 34 Exception was, That the Fairs granted to Mr. ,zx,ceprion. 
Aires were four, one upon June 23, another October 17, 
a third November 28, another April 12; thoſe granted 
to the Earl of Rutland were upon March 29, May 17, 
Aug uf 2 5. | 0 | 7, 
It appears plainly that the Days are very different ; 
and for ought appears upen the Record, the Places, 
where theſe Fairs are to be held, may be 4o Miles di- 
ſtant; for the Record ſays only, that they are four Miles 


_ diſtant, but does not add, and no more. | 
7 Now 


—_— 
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Now it was ſaid, That it was not to be ef 
that where Time and Place are ſo different; the one Sett 
6 Ein could be 2 to the other. 2 


Anſuer. To this Exception it was mln 10 the Attorney Ge: 
5 That Time and Place were Matters of Evidence 

for ite Jury, not the Court to conlider of: That Da- 
$175 mage or no Damage very often depended upon different 


Sr Oliver 
Butler's Caſe, Circumſtances, =: that it was poſſible for a Market 


Kendo. to be held on the ſame Day, and cloſe wt another with- 
out ee, as in London. 3 

A "lis Exception was, That a Scire Facias was not the 
proper Remedy; but that it ſhould have been by Action 
of Caſe, to have recover d in Damages. 

Anſwer. In Anſwer to this Exception, theſe Caſes were cited by 


A Stine Fins the Attorney General. Dyer 197, 198. 110. Rep. 74- 
Wie ek 8 Rep. Prince's Caſe. Fitzherbert Tit. Brief 65 1. 2 Vent. 
Rignt, where 3 44. Sir Oliver Butler's Caſe, 3 Lev. 220. where held, 


prejudicial That the Crown de Jure, ought to ſuffer the Subject to 
the Sub) 
' ule their Name. 


5th Excep- 5th Exception was, That the Earl of Rutland had not 
5 Jet forth a ſufficient Title to the Fair, by: aledging it 
to be e to a Manor. 


6% Excep- 6th Exception was, That being an Iſſue out of Chan- 

18 cery, and ſent to the Common Law only for Trial, the 
Record ought to be remitted into Chancery, and Judg- 
ment gen there, and not here. Rays. 178. 


Court. But this point, the Court ſaid, had been ſo firmly 
ſettled, that they would not ſuffer it to be debated. 
Caſe Feffreſon Cc. 2 Saunders 26, 27. 


Adjournatur. To be ſet down | in the Paper. 


Vide poſt, Hill, 3 Geo. „ 
2 | Hu iſlet 
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COVENANT: 8 Sor. a Fear, at che Mete: Rs o 
of 3 1. per Ann. Wages, leaves his Maſter Adual Ser 


8 three Weeks ſhort of a Lear; his Maſter! de- a. turing for 


ducting lixShillings for the three Weeks out of his Wa ges. 5 
By Order of two > Juſtices, it wa” adjudged 4 "xvod N 
Settlement. 4 
Upon an A — to the Seſſions, the Court Lahti di- 
vided,” the Order of tlie Juſtices was confirmed. Stated 
ſpecially ; ; and bein {bogs 4 e it was 3 
in e of the „„ 


I Þ, That it being ſet forth in ing That he 
was a Covenant Servant, it muſt be intended a Cove- 
nant in Writing; for che Law knows nothing of a Parol 
Covenant; if ſo, the Covenant 121 nat be .dil charged 
by Parol ; "and conſe quently in Point of Law, he conti- 
nued a Servant to ue End of the Year. T 4 

2dly, It was ſaid, that his Departure but three Weeks 
before the End of the N Nr X., to have been a 


„ „ „ ' 4 4 


Court quaſt'd g 1 one, 15 and Hou al Serve for 


a Year © INE) 


« ; bf # 4 


cri and 17% 


41 ART CLERK N „ in the Spiritual po ve 
Court, by a FRF. dg for his Fees, in a Suit 
brought by this Clerk, againft her then Huſband Tawng, 
to be divorced, prays a Prohibition; ſuggeſting, 1/, That 
ſhe was a Feme-Covert: ; and as ſuch not liable to he ſued 
ſingly to pay the Fees. :And-2dly,' That all Actions up- 
on the Caſe are ſuable at Common Lawns A non alibi.” 
1 A 2.2 Now 


—ͤ——U ] h b — ̃ —-—̃ 2 8 


———— 
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Now Mr. Salkeld came to ſhew 2 why a Prohibi- 

tion ſhould not go. 

Againſt the As to the Suggeſtion 0 fea being: a e he 

Ab, i inſiſted, 1ſt, That it was now too late for her to take 

Advantage of it, becauſe ; it bad not been pleaded in the 
Spiritual Court. 

 24ly, That after a Ranks of Divorce, the Wife 

ſtands in the Capacity of a ſingle Woman, and bas 4 

Property diſtinct from her Huſband. 


_— 'To this Point it was po ARID by Mr. Darnell, That 
it was very true, that after a Sentence of Divorce, Huſ- 
band and Wife are to be conſidered as ſingle Perſons ; 
but that here there was no Sentence of Divorce, but 
the Marriage declared to be null and void. 

240), That her Marriage to Clerk, was precedent to the 
Proctor's Suit for his Fees, in that Suit, where the Mar- 
riage between her and Toung was declared null. 

But this Point was thrown out of the Caſe; it ap- 
pearing, that the Libel was brought againſt her not as 
a2 F eme· Sole, but againſt 1 her and her Huſband Clerk. 


e Point. And then the ſingle Queſtion was, Whether a Proftor 


Whether a 


Prottor may may not ſue in the Spiritual Court for his Fees. 
ſue in the Spi- 
ritual Court 


for his Fees? Mr. Salkeld argued, That he might, 1/7, "2 Au- 
N zdly, from the Reaſon of the Thing. 

, From Authorities. 1 Mod. 167, 3 Keble 203, 
mt this Reaſon given, That Fees are due by Provincial 
Conſtitutions. 1 Ventris 160, 165, If the Cuſtom be de- 
nied, then a Prohibition mult go; not otherwiſe. 2 Ke- 
ble 810, 845, Cuſtom denied, Prohibition muſt go; non 
aliter. And ſaid, That the juriſdiction extended as much 
to Fees, as Colts, 3 Keble 516. 


2dly, Reaſon of the Thing, 

Fees nothing but Wages, for Work done in a Spiritual 
Court, by a Spiritual Officer, in a Suit of Spiritual Conu- 
ſance. 1 A Proc- 


Term Mich. 1 Geo.1. EN 


A Proctor as much an Officer of the Spiritual Court, 
as an Attorney of a Court at Common Law. 
The Spiritual Court an ancient Court, and has an- 


cient Officers belonging to it, for theſe Ends; to 


carry on the Buſineſs; and 24h, to preſerve the Ho- 
nour of the Court: But impoſſible that theſe Ends can 


be attained, while the Court is bereaved. of the Atten- 
dance of its Officers. 


Mich. 8 Will. Proctor compella ble by Law, to o ſerve. 


in his Imployment. 


Co. Lit. 195, held, That an Attorney is ſo too: Con- Sk. 87. 


ſequently the Attendance of neither of them ought to 
be hinder'd, by obliging them to ſue for their F ces in 


Foreign Courts. 1 
By the Stat. of Flix. Juſtices of the 73 have power 


to compel Men to ſerve in Huſbandry; in which Statute Jurifdition 


as to 


there is no expreſs Clauſe, whereby the Juſtices are ena- wages, | 


bled to redreſs ſuch Servants, in Caſe their Wages are 
denied; yet held by the Equity of the Statute, that 
ſince the Juſtices have a Power to compel their Service, 
they ſhould likewiſe have a Power to give then Redreſs 
as to their Wages. 

All Courts have proper Fees belonging to their re- 
ſpective Officers, of which Fees each Court is moſt cer- 
2 the propereſt Judge. 

2 Keble 61 5, Spiritual Court has Juriſdiction to try 
Extortion in taking Fees. 


8 2 For the Prcs 
| Darnell for the Pn hibition. 


As to the Caſes quoted; non negandum but there Sal. 30, 


have been Reſolutions that Way: But the Point is now 
ſettled in the Caſe of Johnſon and Oxenden, 4 Mod. 2 5 4, 
where moſt of the Caſes now quoted are taken Notice 
of; and this Reaſon given by Chief Juſtice Holz, That 
if Proctors might ſue in the Spiritual Court for their 
Fees, they would avoid the Statute of Limitations. 

In the Caſe of Brooker and Goodall, a Prohibition was 
granted, where a Woman was ſued for Fees, in a Cauſe 


carried | 
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catried on by her, / againſt her Huſband; in offer to 

bring the Matter judicially before the Oourtrt. 

A to the Caſe of Extortion; no Weight to be laid 

upon it; becaufe nb Favour is ſhewn to ſo odious a 


—_— 7... CHI 
As to che Arguments from the Reaſon of the Thing; 
if they prove any thing, they prove too much, vis. 
That a Proctor cannot fue dr Common Lac. 


1 Court, 5 Parker Chief Juſtice. If the Spiritual Court has Ju- 
Glen not ge riſdiction, perhaps not neceſſary by the Forms of their 
collar 10 Law, for the Huſband to be named in the Suit; as in 
join the Huſ- $ | : 
nd gr the Caſe of an Executrix. An d the Reaſon of the Dif- 
in the Spiri- ference between the Common Law and the Civil Law, is 
beet dne this, That in the Spiritual Court, the Huſband, tho' not 
Huſband,tho' named, may come in pro Intereſſe ſuo, and make Defence 
. in himſelf, ſhould the Wife deſert the Cauſe. © 
7ro,znt make Whether therefote the Huſband mult be join d, muſt 
car, houla be determined by the Spiritual Law; and may be a good 
the Wife de. Cauſe for an Appeal, but can be none, for a Prohibition. 


ſert the Cauſe. | | 

Whether the Fees may be ſued for in the Spiritual 
Court, a Matter much litigated, and Reſolutions both 
Ways. : V | 


2d Point. 


judge Eyre. No ſuing in the Court of Admiralty, 
or Court of Honour for Fees. Caſe of Donvill and Oldiſb, 
Prohibition granted by all the Judges of England. 

Judge Pratt. Tiſee no Reaſon, why Fees in the Spiri- 


tual Court, may not be recovered at Common Law, as 
well as Fees in Chancery. Adjournatur. | 


Potter 
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Potter and Pinkney. B. R. 


O an Action of Treſpaſs for Goods taken and 2 of 
re. /s. 
Pleading. 


| carried away, the Defendant pleads that he was 
ſeiſed of ſuch a Leaſe ; but in conveying his Title to 
the Leaſe, ſets forth ſuch Matter, as ſhewed the Leaſe 
to have determined, before it began ; then goes on, and 
ſays, That Virtutè of ſuch a Leaſe, he enter d and made 
a Leaſe to the Plaintiff; reſerving ſuch Rent; and for 
the Rent behind, juſtifies the taking Tc. Plaintiff re- 


plies, That the Goods diftrained were ſold. Defendant 


in his Rejoinder, juſtifies the Sale, by Virtue of a late 
Act of Parliament. To this Rejoinder Plaintiff demurs; 
and the Defendant joins in Demurrer. 


For the Plaintiff it was inſiſted, That there was no Exception to 
rae el- 
dant's Plea. 


good Title ſet forth to the Leaſe, in the Plea ; but Mat- 
ter directly deſtroying it; and that the firſt Leaſe fail- 
ing, the ſecond muſt do ſo too. Vc 


To which it was anſwered; 1/, That if the Defen- ancver. 


dant has faild in deriving to himſelf a lawful Ability to 
make the Leaſe to the Plaintiff, the Conſequence will 
only be, That that Entry, which he fets forth to be wir- 
tute of the Leaſe, muſt be taken to be a Diſſeiſin, and 
a tortious Fee · ſimple, ſufficient to ſupport the Leaſe. 

2dly, It was ſaid, That the Plaintiff by his Replica- 
tion, tho' he had not ſaid, bene & verum eſt, the De- 
fendant made ſuch a Leaſe c. yet by pleading ſuch 
Matter as Abuſe of the Diſtreſs, (Matter confeſſing and 
avoiding the Plea of the Defendant) that Plea muſt now 
be taken for true ; as that there was ſuch a Leaſe made, 


and the Rent behind. And of this Opinion were the Cour. 


Court, 


1 It 
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| i. was ſaid moreover by Chief Tuſtice Parker, That 
| the Title was but Matter of Conveyance or Inducement ; | 
that the Subſtance of the Plea was the Leaſe, and the 
Arrearages of Rent. 


Exceptions Then Exceptions were raken by the Plaintif 's Coun- 
dant's Re. fel to the Rejoinder. 
binder. 1/2, That Notice ſhould have been given to che Owner 
of the Goods; not to the Leſſee. 
24ly, Notice in the Statute mult be underſtocd to e 
Notice in Writing; but not ſet forth in the Pleading, 
that this was Notice in Writing. 
The fatal Ex 3 adly, Said in the Pleading, quod immediate poſt diſtric- 
oi tionem fic captam, he left Notice of taking Tc. & pro 


cauſa inde; whereas the Cauſe ſhould have been ſet forth. 


> 22 
—ͤ0— — — 


I Anſwer, As to the 1ſt Objection; it was over-ruled by the 

1 Court, who held, That the Statute did not require No- 

1 tice to be given to the Owner, for he might not be 

if. known; but to the Leſſee. 

4 As to the 2d Objection; it was ſaid by the Counſel 

| | for the Defendant, That if the Word Notice, did in the 

Act import Notice in Writing, it muſt do ſo too in the 
Plea, which purſued the very Words of the Act. 

% Objettion But the 3d ObjeCtion to the Rejoinder was by the 

3 8 Court held fatal, for that it was direct Nonſenſe; and 
that if it had been cum cauſa, tho' that had been Senſe, 
yet it had been inſufficient ; for the Court ought to be 
inform'd upon the Pleading, what the Cauſe was that 
was left. 


Judgment pro Auer. 


Branthwayt pro Quer. Salkeld pro Def. 


= N Weddall, 
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WVeddall and Manucaptors of Focar. B. R. 
Vide poſt. Paſeh. 1 Geo. 1. 


\ CTION brought in B. R. a Recogniſance enter'd Afton TNT 

. Os, = 2 5 : . | „ . n 
into by the Bail, to render the Body of the Prin- Recogniſunce 
cipal or pay the Condemnation ; Judgment againſt the by Ball; they 
Principal for 105. for Damages and Coſts; Writ of end, Death 


Error brought into the Exchequer- Chamber; Judgment . 
affirmed, and 91. additional Coſts given for the De- Ot 
lay &c. 25 1 3 N 
Now a Scire Facias is brought againſt the Bail upon Pla? 
this Recogniſance; the Bail prays Oyer of the Recogni- 
ſance, which is ſet forth c. And then the Bail pleads 
the Death of the Principal ante emanationem Brevis ; to 
this Plea Plaintiff demurs, becauſe Duplex placitum & 


tarens forma. 


Mr. Forteſcue inſiſted for the Plaintiff, That this Plea For the. 

was naught ; becauſe it was impoſſible for any material FW 
| Iſſue to be joined upon it. For tho' if the Jury find 
the Death of the Principal at the Time of the Capias 
| iſſuing out, it would make all right; ſince he that died 
before the iſſuing out of the Capias, died certainly before 
the Return of it; yet ſhould the Fury find the contrary, 
That he did not die before the iſſuing &c. What is the 
Plaintiff the better? Since he might be alive at the iſſu- 
ing out of the Capias, and dead at the Return. Now 
ſhall a Plaintiff be compell'd to take Iſſue upon a Mat- 
ter, which if found againft him, he is gone 5 but if 
found for him, he 1s never the nearer ? 

This is the very Caſe of Debt upon Bond, and Solvit 
ante diem pleaded, in the Caſes of Atwood and Coleman, 
and Merril and Joſſelyn. Held, That in ſuch Caſes, 4. 147. 
there is no Way for the Plaintiff to help himſelf, but 
by Demurrer. | 


Branthways 
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For the De- 
fendant. 


Abele pro Def. 

The Condition of the Bail- Bond i is either to render 
Tc. or pay the Condemnation. 

To be conſidered what Pleas are good and proper for 
the Bail. 

1, The Condition of the yo being i in the 
Di-junfive, he may plead the Performance of either 
Part of the Disjunctive. 

2dly, By Way of Excuſe for not ot performing, he may 

plead the Death of the Principal, before any Capias iij- 
ſued out; or the Death of the Principal after the iſſuing 
out of the Capias, and before the Return. 

For the Condition of rendering, is not to be under- 


| flood of rendering the Body of the Principal, imme- 


See an Ex- 
ception to 
this Rule in 
Salk. 170. 


diately after Judgment againſt him; but rendering upon 
Demand by due Proceſs of Law, vi. the Return of the 
Capias. The iſſuing out of the Capias is the Beginning, and 


the Return of it, is the Completion of the legal Demand. 


W. Jones 29, Death of the Principal before the iſſuing 


out of any Capias pleaded; Demurrer, and judgment 


for the Bail. And this Difference taken, That when a 
Condition is in the Disjunctive, if one Part of the Con- 
dition becomes impoſſible by Act of God, the Obligor is 
diſcharged from the Performance of the other Pare 
Hutton 47. Moore 432. Death before the iſſuing out 


of the Capias, is certainly Death before the Return. 


As to the Duplicity of the Plea; the Anſwer is that 
no Advantage can be taken of it; becauſe but Matter 
of Form, and aided upon a general Demurrer. And 
this is no other; for tho' it be ſaid quod Placitum ef? du- 
plex & caret forma, that not enough; for no Advantage 
to be taken of a double Plea upon Demurrer, without 
ſetting forth in the Demurrer, wherein the Doubleneſs 
of the Plea conſiſts. $0 determined i in the firſt Caſe in 


Lutwyche's Reports. 
2 | Chief 
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Chief Juſtice Parker. 5 75 
Rendering is to be underſtood rendering upon De- 
mand, viz. at the Return of the Capias; for then is the 
legal Demand compleated. Not rendering then, is a 
Refuſal; and then the Bail becomes liable and not be- 
fore. Pleading therefore the Death of the Principal be- 
fore the Return of the Capias, is molt certainly a good 
Plea. Fe, e N | 
But pleading the Deach of the Principal before the 
iſſuing out of the Capias, is certainly an immaterial Plea; 
becauſe material only in Caſe it be found one Way. For 
Death before the iſſuing out of the Capias, is Death be- 
fore the Return of it. But ſuppoſe it be found, That 
the Principal did not die before the iſſuing out of the 
Cabius, that is plainly nothing to the Purpoſe; for not- 
withſtanding this he may die before the Return of the 
Capias. „ | ; 

As for the Authorities, wherein the Pleading is, Death 
of the Principal before the iſſuing of the Capias; this 
Anſwer may ferve, That the Objection was never taken; 
and that the Doubt in thoſe Caſes was, Whether the 5,1... f. 
Bail was not bound to render the Principal; in conve- desen 


nient Time; or had Time to do it, until the iſſuing bad Time for 


out of the Capias. This Objection therefore, the Strength Prinehafil 
of which hes upon this, that the Principal has Time ine Hine of 
until the Rerurn We. would have been abſurd, at a Time tho' ir be 2» 
when it was 2 controverted Point, whether the Bail had jig bathe 
"Tone until the ſuing out of the Capias. But now the the few. 
Law is ſertled, That he has Tyme until the Return. The 

Caſe at Bar, exactly the {ame of Solvit ante diem pleaded 

to a Bond. | 


The reſt of the Judges being of che ſame Opinion, 
the Plaintiff wonld have had his Judgment, had not an- 
other Objection been ftarted, vi. That the Scire facids Objrection to 
ſets forth all the Proceſs until Judgment in che Court of (54. 
B. R. and likewiſe all the Proceedings upon a Writ of 
& TL Error, 
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Bail not liable Er, until Affirmance of the Judgment, and the Da- 
Fur ben mages and Coſts in both Courts; and concludes with a 
Demand for præmict dumpn miſ. & cuſtag in both Courts; 
whereas Bail not liable for thoſe in the Exchequer-Cham- 


vey 1 Rolle's Abr. 33 5. 


Coure, If Judgment be general, Execution muſt be 
ſo too; but ſince the Sums are in their own Nature ſe- 
veral and diſtinct, why _ not the Court enter the 
Judgment pro dampn * & cuſtag in Cur. Dom. Reg. 
Banc. recuperat. 


Adjournatur. Vide poſt. Paſch. 1 Geo. 1. 


| Shuttleworth and Pant. B R. 


Motion to ſet / in IS was a Motion to ſet aſi de a Writ of Inquiry 


aſide Writ of 
Inquiry. for Want of theſe Words, Et habeas ibi hoc breve. 


x in Court. It is well enou gh. A known Difference between 
orm may a- 


bate Original; Original and Judicial Write, That Defect in Form will 


* 


Aal Walle abate the former, but Defect in Subſtance only can the 


latter; and thus reſolved in Blackmore's Caſe. 

The Subſtance of the Writ, is only to command the 
Sheriff, to take an Inquiſition; and the Words omitted 
purely directory to the Sheriff; becauſe without return- 
ing the Writ, it cannot appear to the Court, That he 
had an Authority to take the Inquiſition; and if the 
Writ be returned, as here it is, all the Ends of thoſe 
Words, now oinitted, are effectually anſwered. 


Beſides, a Dommand to return the Inquiſition, 1s vir- 


tually and conſequentially a Command to return the 
Writ; becauſe the Inquiſition cannot be returned to 
any Purpoſe, unleſs the Writ be ſo too; for it cannot 
otherwiſe appear, that it 1s a Return to the Writ, or 
that the Sheriff had any Authority for taking the Inqui- 


ſition. & fibi viderit expedire, le out in Scire Facias, 


> 5 


— 


Tiern. Mich. 1 BN Rd 2nt 
yet held good for the very ſame Reaſon, viz. being 4 
Judicial Writ, which ſhall not be abated for Want of 
Form. „ 15 5 


King and Miles. B. R. 


"= HIS was a Motion ta quaſh an Ocder of Das Motion as 
| quaſh an Or 
fur dy. + | | der of Baſtar- 


dy. 


1ſt Objection againſt the Order was, That it ſhould 
have been ſet forth, what Place the Child was born at; 
becauſe that gives the Juſtices their Juriſdiction. 

Court. The ad judging ſuch a one the Father of a Ba- 
ſtard Child, which was born in ſuch a Town, is a ſuf- 
ficient ſetting forth the Place of his Birth. 1 

24 Objection. Pariſh out of Time; the Child fout- 
teen Years of Age. 3 „ 

Court. The Pariſh not confin d to any Time by the Brad), the 
Statute ; and good Reaſon ſet forth in the Order, why — woe 
the Pariſh did not complain ſooner, viz, that the Father any Time for 
ran away, and could not be found ſooner; and having a 
no Eſtate, nothing could be done in his Abſence, 


34 Objection. Awarded by the Order, That the Fa- 

ther ſhall give ater both for the Performance of the 
Order, and likewiſe for indemnifying the Pariſh for the 
r 4 

Court. The giving Security a Thing very reaſonable in z Sl. ge. 


itſelf; but ſince there have been former Opinions of the — 3 
Court, That the Juſtices have not a Power, to award os Os 
the giving Security for the due Performance of their Or- aug 
der, until ſuch Time as their Order has been contemn'd, 

(but then they have) the Order muſt be quaſh'd quoad 

that: But as for giving Security for indemnifying the 

Pariſh, it is right. 


Pariſhes 
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babe f Newark 401 Workſuort, in 
Cont Derby. B. R. 


Manda x _ \ NE Wheaterof with * Wife 01 Children; were 
der for Sertle by an Order of Juſtices removed to 22 
% as the Place of their laſt legal Settlement. 


Upon an Appeal to the Seſſions, it appearing Newark 
was the laſt legal Settlement of Wheatcroft, and conſe- 
quently of His Wife and Children, they ate therefore all 
removed to Newark. 


Ihe Court was moved to ) quaſh the Order of Selten, 
quoad Children; becauſe it was no Conſequence that 
Newark being the laſt legal Settlement of the Father 
muſt be ſo of the Children; for they wight have gain'd 


2 new Settlement. 


1 
Curt. This not to be fuppoſed. 


Cottingham and Lofts. 


'OTION for a Prohibition; Cuppelitt That 
where there is a Diſpute between a Pe. iar, and 
the Prerogative Court, whether Bona notubilia or not, it 

mult be tried by the Common Law. 1 Mod. 211. 


Mot1on for 
Prohibition. 


Bona nota- Court. This muft often have happened ; and if 4 Pro- 


Wy os hibition lay, there muſt have been frequent Inftances 
We - 

Different Wie = Prohibition is granted pro defectu Triationis, 

Rules in Spi- 


riual and It is upon Suppoſition of different Rules eſtablifhed by 
Common the Spiritual and Common Law; as in Caſe of Preſcrip- 


Law, Reaſon 


of granting tion: But as to Bona notabilia, the Spiritual and Common 


Prohibicions 


= defectu Law the ſame. 
88 Caſe quoted not much rega ded. „ 
2 | DE 


DE 


Termino S. 


I Geo. 1. 
In Baxco Role 


. alter —_ Warren. 


H 18 was an Action brought by the Huſband be Motion in 

taking his Wife away, and raviſhing her, per quod Jadgzen, 
conſortia Oc. per magnum tempus, vine her ſpatium. wins 

Anni amifit &. Verdict pro Ver. a Sent Darages 


given. 


Moved in Arreſt of ralp ment, That a Year had not E — 
expired, from the iſt of October, the Time af the Offence, given, where 
to the Time of the Verdict, and much leſa at the Time c can be rod 


foubann 


of the Action commenced; and bender general Da- mens wa in 


mages being given, it was erronecus. arreſted. 
Hobart 189. 1 Mod. 271, Horn ver. | Chandler... Moore 
887. 2 Saunders 169, Hambletas and Veere; a Caſe full 


in Point. 


. 


On the other Side it was ſaid, That coming under a 
per quad, it was only conſequential, and laid by Way of 
Aggravation of Damages, and was not the Cauſe of Ac- 
tion; that the per magnum tempus was enough, and the 
viz. per ſpatium Cc. ſhould be rejected as Surpluſage, be- 


cauſe impoſſible, 
4 A Parker 


* S a A—— 
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Parſer Chief Juſtice. This Caſe * different hs 
the common Caſes of viz, a Time that is altogether 
impoſſible; a8 the zoth of February Oc. for here the 
whole Time is not impoſſible; and it cannot be known 
for how much of it the Jury gave the Damages; moſt 
projubly to the Time of the Verdict. Adjournatur. 


Holroi and Ebinfom B. R. 


Court moved CTION brought | in the Court of Common 
for Defendant 
in Error, to Ü Pleas, upon ſeveral Promiſes ; Judgment by De- 


of the Ds. fault; Writ of Inquiry executed, and 4241. Damages 
mages from given. Error brought into the Court has B. R. Plaintiff 


the Time of 
the Judg- in Error non proced. 
ment, pend- 


ing the Writ of 0 allowed him over and above his Coſts Refolve har be ſhould not. 

og! 3 The Court was ee upon 3 Haw. 0 10. that 
the Defendant in Error, ſhould belides Ni Colts, have 
Intereſt allowed him, for the Sum adjudged due. to 
him, pending the Time of the Writ of Error, from 
the a 


Tn Afionsvf In the Statute lately made concerning promiſſory 
Debt, Inte- 
reſt allowed Notes, the Word Damages has been extended to Intereſt. 


Bange. Aion of Debt; Judgment by Default; Intereſt al- 


Damages. 
Where Juag. Iowed by Way of Damages, occafione detentionis debiti, 


ment isbyDe- 2 Saunders 106. Where Judgment is by Default, Court 


fault, Court 


may give the give the Damages, without putting the any to the 
Damages, Trouble of a Writ of Inquiry. 


Writ of In The Entries of Coſts and Damages i in Writs of Error, 
WT. ic7. ſeem to favour this Conſtruction. 

Co. Entries 24, b. the Entry is pro miſis euſtagiis "OS 
dampnis, which he had by l of the Delay. 

Cro. Car. 145, A Quare Impedit ; where a Wait of Er- 
ror pending a Year, the Value of the Living for a Year, 
was given in Damages, by Reaſon of this very Statute. . 


2 | It 


* 22 555 1 _ N 7 * EP 275 


wh is true, That in Wiz of Error into the Exchequer 
3 Chamber, Intereſt not allowed; but this Writ of Error 

is given by 27 Elis cap. 8. and therefoxe 10t affected by stat. 27 Eis. 
Stat. of 3H. 7. cap. 10. * 


Pe ; faid, That bs was a \ Matter Econtra. 
of Importance; for the Arguments if good, hold Auel 
in all Actions, as well as this. 

The Preamble takes Notice of Writs. of ! Error being 
frequently uſed, only for Delay; and the Body of the 
AQ, gives the Party Coſts and Damages, "OY for this 
. Delay and Vexation. 

A Writ of Error is a Writ of Rig ht; it is 3 3 
ed upon the Fallability of Mankind, = a juſt Policy; v — of 
that a Man had E be a little longer kept out of his Saft. 5e, 
Money, than a wrong Sentence given. 1 

This Act and all others that lay Reſtraints upon Writs 
of Error, have received a ſtrict Interpretation; becauſe 
reſtrictive of the Common Law; for which the Counſel 
referr'd himſelf to Caſes, quoted 3 in the Caſe of Ham- Pot. 287 
mond and Webb. 
| From the Purview conſtar, That the Deſig n of the 4 
was only to reſtrain the Abuſe of Writs of Error, and 
ought to be extended only to thoſe, that are brought. for 
1 
The Words in the Act, at the Ren = the Juſtices 
&c. ſhew plainly, that the Damages intended by the Act, 
muſt be ſuch Damages as are uncertain in their Nature ; | 
but legal Intereſt is a Certainty. | 
_ Coſts and Damages are in Law ſynonymous Terms ; 5 Damages and 
Damages do prima facie ſignify Coſts, tho ſometimes ex ; Colt, ar 


ſometimes 


neceſſitate rei, it is extended to ſignify that Damage which bun ſynony- 
is the Cauſe of Action. Co. 10 Rep. 115.6. Pilford's Cafe. 3 Salk, 215. 
In an Action of Debt, brought againſt an Executor, the 
Word Damna in the Judgment ſignifies the Coſts. | 
As to 2 Saunders 106. the Reaſon given there, will not 
extend to this Caſe ; and proves no more, than that the 
Court may do it, not that they will or muſt. 
As 


. 


. Gor ©&K 


— — 


5 "As 0 the Forms of the' Entries oo dannis Fel cu- 
ſtagiis; they follow the Words of the Act, but do not 
prove what the Import of the Word damma is, Whether 
it is, or it is not ſynonymous with the Word Coſts. 

To the Caſe of 3 Co. 145. Dyer 77 ; it was anſwer'd, 
That it does not come up to the Reaſon of this Caſe. 
1½% ' Becauſe the Value was there in its own Nature 
certain, and ſo much made of it by the other Side; but 
here by no Means certain what Intereſt would have been 

made of the Money. 2dly, To have made that Cafe 
come up to this, not only the Value, but the Intereſt 
of that Value ſhould have been Mowed. : 

It was admitted, That the Practice of the Court of 

- 1 "BY chequer, u upon Writs of Error, is otherwiſe ; and a 
poor Reaſon offer d to account for that Difference. 

For 1ſt, the Statute of 3 H. 7. ſays, all Writs of Er- 
for; and will therefore comprehend all ſubſequent Sta- 

tutcs, relating to Writs of Error. 

24h, Three Precedents of the Entries of the Judg- 
mierits cited, were of Judgments in the Exchequer : Now 
if that Court think themſelves obliged to follow in their 
Entries, the Words of this Act, then fare they think 
the Act extends to 'them. 

As to Inconveniencies ; the Queſtion is not about 

them, but what the Law is. Writ of Error, Judgment 
reverſtt; and Neſtitution àwarded; very reafonable there 
ſhould be 4 Recomperice, but there is not. 

It is true indeed, That in Debt, a Jury will be direct- 
rected to give the Intereſt in Damages; nt tho this be 
done in Debt, it is never done in other Actions. 

The Coſts ate aſcertained by the Judgment, as well 
as the Damages; and therefore Intereſt by Parity of 
Reaſon, ought to be allowed for thoſe; but this nor 
pretended to. 

dagen i, The Words of the Statute ate general, any Writ of 

liraors pay Error; yet ſome Caſes reſolved out of it; for Example, 

Writs of kr. an Execu tor, or Ad * ſhall pay no > Coſts at all 

1 in 


Ie. Hill, 1 Geo. 1. B. K. 


in Writs of Frror, tho' the judgment be de bonis propriis. 
Mich. 5 V. & M. Gale and Till, 3 Levinx 375. 


ror, tho' the 
Judgment be 


It may be a Queſtion whether it can be judicially = 


taken Notice of, that any Intereſt is lawful. 1 Vent. 198, 
| Seaman and Dee; Adion of Debt will not lie for Money 
and Intereſt. From whence it ſhould ſeem, that origi- 
_ nally and judicially, Intereſt is not to be taken Notice of. 


It was replied, That the Quantum of the Intereſt to Reply: 


be allowed; was in the Breaſt of the Court. That the 
Act was a remedial Law; and therefore ought to have a 
liberal Conſtruction. That tho? damna does ſometimes 
ſignify Coſts; yet when join'd with Cuſtagia, it muſt 
have a different Signification j and they are diſtinguiſh'd 
in every Poſted, Damages fo much; Coſts fo much. Yide 
the Entries. 


Parker Chief Juſtice. No Man furs of making Inte Court, 


teſt of his Money ; a Man cannot always place his Mo- 
ney out to his Mind; he may loſe the Principal ; and 
wherever Intereſt is made, a Hazard is run : But here is 
no Hazard at all; very low Intereſt when this Act was 
made. | 

However, if this were a new Caſe, I ſhould think it 
highly reaſonable, That Damages ſhould be given for the 
Delay; the Word Coſts in the Act, ſeems to me to re- 
late to Vexation, and Damages to delay. 

By the Common Law, in every Action of Debt, Da- 
mages are given, Occafione detentionis debiti, either by 
Writ of Inquiry, or by the Court. 

Where a penal Sum is recovered, Damages are never 
given. But upon a fingle Bill, even by the Common 
Law, Damages are given for the Delay. 

Ihis a Key to the Statute. Whenever a Man is kept 
out of his juſt Debt, the Law implies and ſuppoſes a 
Damage. I doubt only by Reaſon of the different Prac- 
tice in the Exchequer. | 
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Afterwards in Trinity Term, it was reſolved by the 
whole Court, That the Defendant, upon a Writ of Er- 
ror, brought into B. R. ſhould not have Intereſt allowed 
him, by Way of Damages, for the Sum adjudged due to 
him, from the Time of the firſt Judgment, pending the 
Writ of Error. VVV 

All Intereſt For at the Time of making the Statute 3 H. 7. cap. 10. 
in che Which gives the Writ of Error, all Intereſt was reputed 
Time of 7. unlawful ; and therefore that Statute could not give it. 

In Fact, when Intereſt run higheſt, as at 10 per Cent. 
Intereſt has not been allowed. . 

In Writs of Error brought into the Exchequer-Cham- 
ber, Intereſt never allowed; and a Uniformity in Prac- 
tice to be wiſhed and endeavoured. 8—o 


Ring and Tomb. B. R. 


Recognizancer. OU RT. If Recognizances are eſtreated into the Ex- 
ere they | 


may be com- chequer, becauſe not punctually complied with; yet 
pounded, af- 


ter they have if the Party appears and takes his Trial next Seſſion, he 


neten. may compound for a very ſmall Matter in the Court of 


Exchequer ; becauſe the Effect, tho' not the exact Form 
Judges of O- Of the Recognizance, is complied with. „„ 
er and Ter- is PR 1 ; 
yer and Ter Judges of Oyer and Terminer the proper Judges, 


ro determine, whether Recognizances ought to be eſtreated or ſpared. 
wal be No Inftance can be produced, of any Certiorari, to 


eltreared, remove a Recognizance for Appearance, from Judges of 
No Cole Oyer and Terminer; and it would be to take away a 
3 juriſdiction that properly belongs to them. : 
Operand rer. It is for the Advantage of publick Juſtice, That it 
core Rowdy ſhould be in the Power of Juſtices of Oyer and Terminer, 
once to ſpare the Recognizance, if upon the Circumſtances of 
the Caſe they ſee fit. ho 


„ 5 King 


MG 2 LOT — 


Term Hall. 4 —.—. ; 1 * 570 


s WW. * at as, 2 


King and Inbdbitants of Bury-Pomroi 


P 0 OR Child of the Pariſh of Sock le is Serlement 
by the Church-wardens bound an Apprentice to 

A. in that Pariſh; and there lives with his Maſter two 

Years. Then 4. removes to the Parilh of Bury-Pomroi, 

but gains no Settlement; and there the Apprentice ſerves 

out the remaining five Years of his Time. 4 

Held, That this was a Settlement of the Apprentice g. Salk, $32: 

in the Pariſh of Bur 'y-Pomr ot ; and that it was not neceſ- i in Les 2 21 


ſary, that the Binding and Service ſhould be in one and 16% 60, 81. 


the ſame Pariſh. 
The Statute 12 Anne, whereby it is dbchirels That a Star. 12 4m: 


Servant can gain no Settlement, unleſs the Maſter wo; 
relates only to Certificate Maſters. 


King and W em B R. 
| + IS was a Comillion before Juſtices, for killing "= _ 


of Cones, in a Warren inclos d. 2 abi 


It was moved to quaſh this Conviftion 3:1 4 k Becauſe 
the Statute 3 Fac. 1. 13. which relates to Warrens in- 
clos d, does not give this ſummary Way of proceeding 
by Conviftion ; and the Statute' of 22 Car. 2. 2 5. which 
does Authorize that Way of e & relates not to 
Warrens inclos'd. 
The Words of the statute are to this Purpoſe > For 
as much as Conies are deftroy'd in Warrens and Grounds 
not inclos d; by Reaſon the ſame is not prohibited, by 
the Statutes ! in that Caſe provided, which extend only to 
Grounds inclos'd ; therefore it is enacted, That whoever 


 thall wrongfully enter into any Warren or Ground lau- 
"uy 


280 Tierm. Hill. 1 _— x; = 7 WY 
© fully us'd for Keeping of Rabbits, tho the Lame 3 not 
 inclosd Tc 


— apes, Court. Convidtion well warranted by * latter Act; 
ap. * * 

teadsto War- for whereas the former was a partial, this is an univer- 
ras inci; fal Law, Into any Warren, This ſatisfies the Preamble. 


% not in- A vaſt Difference between the Words not inclosd, and 


clos'd, are not 


reſtrictive. tho? not inclos'd; the former are reſtrictive, but not the 
latter. _ 

' Unleſs this Act extends to Warrens inclos d, they 
would be in a worſe Caſe, than thoſe not incl d; be- 
cauſe then an Offence in the latter would be puniſhable 
by the ſhort Way of Convict! ion before Jaftios, but 


not the former. 


240 Objected, Summons nauphe; for Want of Time 
given the Party to make his Defence. 

Anſwer ; Reaſon of Summons, and giving Time, 
founded on natural Juſtice, that a Perſon may have an 
Opportunity to make his Defence; but this Conviction 
being founded upon Confeſſion of the Party, the Ob- 


jection vaniſhes, 


Hoyſon & al ors verſus Feffreys. 


Motion for THE Court was moved for Leave to ITY a Plea, 
Leave to 
plead and de- and demur to the Declaration, at the ſame Time, 


n upon the 4th of Ann. The Words are, That it ſhall be 

— * lawful for any Defendant, or Tenant in any Action or 
« Suit, or for any Plaintiff in Replevin, in any Court 
© of Record, with the Leave of the ſame Court, to 
6 plead as many ſeveral Matters thereto, as he ſhall 
think neceſlary for his Defence. Provided nevertheleſs, 
© That if any ſuch Matter, ſhall upon a Demurrer join- 


2 * be Judge inſufficient, Coſts, Oc. 


2 | Court, 


. 


CERT * 


DO EIT 


Court. The Words of the Act of Parliament are, That 

it ſhall be lawful to plead as many ſeveral Matters Ic. 

Now a Demurrer is ſo far from being a Plea, that it is 

an Excuſe for not pleading. Here you plead, and at the 

ſame Time pray that you may not plead. The Word 

Matter, imports a Poſſibility that the other Party may 
demur to it; but there can be no Demurrer upon a De- en, be 
murrer. 'This never attempted before. upon a De- 


Hammond and Webb. B. R. 


Salk. 219. 
H AMMOND gave a Bond to Patchell, conditioned Special Bail, 
for the Payment of ſo much Money by Webbe ; 

Webb gives a Bond to Hammond, condition'd thus : 
Whereas Hammond has given a Bond to Patchell, for the 
Payment of ſo much Money at ſuch a Day, by him the 
ſaid Webb, the Condition of this Obligation is ſuch, That if 
the Money be paid by Webb, according to the Condition of 
the ſaid Bond, then this Obligation is void; otherwiſe c. 

Action brought upon this laſt Bond ; Judgment for the 
_ Plaintiff ; Writ of Error brought. 


The Court was moved by Serjeant Salkeld, That quetion, 
upon this Writ of Error, the Plaintiff in Error ſhould Baff Ks, 
find ſpecial Bail by Virtue of 3 Fac. 1. cap. 8. The Words 5. pi pur in 
are, No Execution ſhail be ſtayed on any Writ of Error or Writ ofErsor, 
Superſedeas, for reverſing a Judgment in any Action of Stu. 3 e. 
Debt, or Contract for Payment of Money only, unleſs Ge. © s. 
Now here the Bond is condition'd for the Payment of A, c:/: 
Money only ; for the Condition property ſpeaking, be- Serv 50 
gins at theſe Words, The Condition of this Obligation is 
ſuch; what went before only Recital. | 
Wee are therefore within the very Words of the Act; whether the 
and if fo, I am ſure this Court will not conſtrue us out e s 
of the Meaning of the Statute ; for this is a remedial pounded © 
Law, and ought therefore to have a large and liberal e 
Conſtruction. Writs of Error are in Delay of that 


40 Right, 
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Statue of 


Aarlebridge. 


Econtra. 


Count. 


ſtrode 234. 


Right, which the Judgment has viven the Party ; Þ pane" 
therefore have always been look'd upon by the Com- ; 
mon Law, with an evil Eye. 

Statute of Marlebridge a penal Law ; and yet becauſe 
a Remedial Law, it has been interpretd by Equity. That 


Act ſays, Firmarii non faciant vaſtum, and it has been 


reſolved that the Word Firmarii ſhould extend to Stran- 
gers; and that this Act extended to Waſte omittendo, 


cho the Word is Faciant, which literally imports active 
Waſte. 


| Serjeant Branthwayt contra. 

This Act ought not to be taken by Equity; becauſe 
it 18 to take away, or clog a Remedy, That the Party 
has by Common Law. And for this very Reaſon, there 
have been Caſes ruled, That this Statute ſhould 'not be 
taken by Equity. In Caſe of Garret and Danby, Action 
of Debt upon an Award, held not within the Statute, 
Sgower 14. 2 Keble 131. 5 

He mainly relied upon this Difference, where the 
Bond is conditioned for the Payment of Money in diſ- 
charge of a Debt, and where the Payment of Money 
is in Defeaſance of ſome other collateral Matter. Tout 
temps priſt, muſt be pleaded, notwithſtanding a Tender, 
where the Money is to be paid, in Diſcharge of a 
Debt; contra where the Bond is in Defeaſance of a former 
Bond. This Difference taken Co. Lit. 207. 4. 

The Condition of this Bond, the ſame as to ſave 
harmleſs ; which without Doubt out of the Act. 3 Bul- 


Parker, Chief Juſtice, This Bond ſtands only as a Se- 
curity for Damages ; this Bond may be diſcharged, and 
the Plaintiff not paid one Penny ; no Difference between 
this and a Bond to ſave harmleſs; out of the Meaning 
of the Act. = | I 


Pratt, 


a dl. 
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Pratt, Judge. The only Queſtion is, whether the Caſe 
be within the Meaning of the Act; for no Matter whe- 
ther within the Words or not. And it ſeems to me, 
That the preſent Caſe, tho poſſibly within the Words, 
1s out of the Meaning of this Act, which 1s plainly this, 
That where a Recovery does neceſſarily import a Debt 
due, there this Act takes place; but not where a Reco- 
very may, or may not, import a Debt due; and the 
| Reaſon is, That Delay in the latter Caſe, is not eſteem'd 
ſo prejudicial, as in the former- Adjournatur. 


Nutton verſus Crow. B. R. 


* IS was a Writ of Error directed to Thome Do- writ of 
nino Trevor Capital Fuſtic ſuo de Banco; and the Re- 
turn was Reſponſ. Thomæ Trevor Mil. Capital Fuſtic' infra- 
nominat c. Placita irrotulat. coram Thoma Trevor Mil Oc. 


The Court was moved to quaſh this Writ of Error, Motion to 
by Serjeant Whitaker. 5 of Writ of 
Becauſe Thom. Trevor Mil the Perſon that returned 
the Record, could not poſſibly be the ſame Perſon with 
Thom. Dom. Trevor, to whom the Writ was directed. 
Telverton 211, where, tho' a Record before a Biſhop 
and ſeven, is a Record before a Biſhop and ſix ; yet the 
Writ of Error quaſhed, becauſe wrong deſcribed. 
Cro. Car. 371, held, That Henry Ferrers Knight, and S.. 50. 
Henry Ferrers Baronet, cannot be intended to be one 
and the ſame Perſon. | 
Dyer zoo, Lord De la War's Caſe, was alſo cited. 
2 Cro. 341, Writ of Error directed to Thomæ Flemming 
Capital' Fuſtic' ad placita, quaſh'd, becaule coram nobis te- 
nend aſſienat' omitted. 
If it be objected, That there is but one Chief Juſtice 
of the Common Pleas; the Anſwer is, That a Writ of 
Error cannot be directed to the Chief Juſtice by _ 
5 


4 
AY 
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of his Office, but his turnt Name; and the "OMP ie, 
becauſe if no Return be made to the Writ of bor, 
there goes an Alias, then a Pluries, and then an Attach 
ment, which mult be directed to him by his natural 
Name. And the Caſe is ſtronger here; becauſe there is 
no Attachment againſt the as but the Goods of a 


Peer. 


Serjeant Salteld contra, 

Forra, Latch 161, a Commiſſion of Nif Prius, to Francis 
Harvey Armigero, one of the Jultices Dom. Reg. de Banco; 
the Return was, That the Trial was before Francis Har- 
ey Milite, one of the Juſtices &c. yet held well. 1/, Be- 
cauſe he might be Armiger at the Time of the iſſuing 
out that Commiſſion; and Miles at the Time of the 
Trial. 24ly, Becauſe otherwiſe all the Trials of the 
Circuit would be overthrown. 

As to the Caſe of Lord De Ia Mar; 3 that was deter- 
mined wholly upon the Pleading. 

He agreed, from the Authority of 38 H. 6. 1. To 
V. Jones 346, That Knight and Eſquire, and Knight and 
Baronet, could not be one and the ſame Perſon. But 
that fach a one Miles, and ſuch a one Dominus, might be 
one and the ſame Perſon, he quoted the Regiſter 287. b. 
where the {ame Perſon, in the ſame Writ, is called in 
the Beginning of Writ Miles, and in the latter End of 
the Writ Baro. He quoted allo Savill's Caſe, Cro. Car. 205. 


Count. Parker Chief Juſtice, with the Conſent of the reſt. 
The Writ of Error muſt be quaſh'd. 

The different Names arc for the diſtinguiſhing of Perſons. Such a 
Mil. or Dow. One Miles, and ſuch a one Dominus, two different Names; 
re Names, and therefore to be intended different Perſons. In Re- 
and muſt be cords and legal Proceedings the whole Name to be ſet 
ditfzrear Per. forth 3 and therefore Thom. Trevor MiP here in the 
_ Faria, muſt be intended of ſuch a a one Mil who was 


no Lord. * 


As 


„ — 
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As to the Caſes cited, and the Difference ke be- 
tween them and this, viz. That the ſame Perſon may 
be both Miles and Dominus, but cannot be Eſquire and 
Knight, or Knight and Baronet ; the true Diſtinction is, 


That where this Alteration has been made in the Addi- 


tion and held good, both the Additions have become 
conſiſtent, by Reaſon of the Difference of the Times; 


ſince he who was Eſquire at the Time of the Writ di- 


rected, may be a Knight at the Return; and ſo all 
thoſe Caſes may remain good Authorities. 
As to the Regiſter ; nothing to the Purpoſe. For the 


Writ is only a Direction, that he who at the Beginning 


of the Action was Miles, was now become a Peer, and 
that the Proceſs ſhould hereafter be againſt him as a 
Peer. That Writ does not import, that the ſame Per- 
ſon, was at the ſame Time, both Lord and Knight (tho 
that be true) but that he who before was only a Knight, 
was now a Lord. 

As to the Objection, That the Office aſcertains the Per- 
ſon, there being but one Chief Juſtice of the Common 
Pleas; I anſwer, That we muſt not judge by our own 
Knowledge, or the Knowledge of any Buay elſe; but by 
the Record. Beſides, OO 8 Caſe a full Anſwer to 

this Objection. | 


The Caſe of Rider and Broderick, the ſame with this 
and the Court of the ſame Opinion; but no Judgment 


entred. 
Afterwards in the ſame Term, two more Writs of 


Error, viz. Fuller and Davis, Alexander and Symonds, 


n for the ſame Reaſon. 


A and N. volley B. R. 


CTION brought . in the Court of 0 B. n 


/ \ three ſeveral Promiſes 7 the 1½ for 551. the 2d Abtement 
r 65 . and the 34 for 65 1. The Defendant pleads the whole. | 


as to Part non Aſſumpfit, and as to Part in Abatement 
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thus, viz. quoad 50l. of the iſt Promiſe, 60 ,. of the 
2d, and 601. of the 3d, quod breve caſſetur, becauſe 
there were three Actions depending in the Court of Ex- 
chequer for the ſame Sums. Judgment of Reſpondeas 
Ouſter given in the Court of Common Pleas. ; 
Upon Error brought, Court of B. R. of Opinion, 
That the Judgment in the Common Pleas was well given; 
for a Plea in Abatement muſt go to the Whole, and not 
to Part; and the three Actions depending in the Court 
of Exchequer, might have been pleaded in Bar of the 
Whole. | | 5 . 


verſus Ormſton. B. R. 


Action upon N an Action brought upon a Bill of Exchange, made 

change. payable to the Order of the Plaintiff, the Declaration 
ſet forth, That the Defendant, by his Acceptance, be- 
came liable to pay it to the Plaintiff, Secundum conſuetu- 
dinem Mercatorum. Upon this Declaration there is a De- 
murrer. 5 e be 0; 


For the De. It was urged for the Defendant, That the Plaintiff 
e only an Authority to indorſe the Bill, and then 
the Indorſee might maintain an Action; but that the 
Plaintiff was not intituled to receive the Money. It was 
compared to the Caſe of a Deviſe, That Executors ſhall 

fell Land, where the Executors have only an Authority | 

to ſell, but no Intereſt ; and therefore immediately up- 

on Sale, the Vendee is in, not from the Executors, but 

under the Will, eh no 5s Og 


ForthePlain- On the other Side it was ſaid, That if this was Law, 
2 Multitude of Bills of Exchange would be overthrown : 
That by the Cuſtom of Merchants, there is no Diffe- 
rence between payable to the Order of ſuch a one; or 
payable to ſuch a one, or Order; and that the Cuſtom 


is confeſs'd by the Demurrer. 


2 CL", That 
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That the fn Stridtnel: and Nicety, are not iel 

in the Penning of Bills, currant between Merchant and 

Merchant, as in Deeds, Wills &c. 

In Policies of Inſurance, warranted to depart with Con- 5% 4 

| voy, has been reſolved to import a Continuance with that — 

Convoy, as long as may be; and this not ex vi Termini, what Fores 


vue becauſe underſtood i in his Senle by Merchants. 


Even in Caſe of Land, a Grant or Deviſe of A Gr or | 
8 Profie of Land, carries the Land: Order implies f Profits of 


Property ; no Biene between having a Power to diſ- . — 
poſe of Money, and having the Money itſelf. What is Land with ir. 
an Order, but an Authority to appoint the N of 


at? which the Plaintiff here does to himſelf, 


 Fudgment pro er. 


Pariſhes of Brightwell and H <> B. R. 


HRE E Weeks. after Michaelmas, a Servant is TRE Settleme re. 
until Michaelmas following; and upon Michaelmas 
he was hired for a Year until next Michaelmas, but did 
not ſerve out the Lear; but his Service i in both Years 


was above a Year. 
The Queſtion was, whether this was a A Selman For 


tho here was a hiring for a Year, and a Service for a 
Year ; yet it was not a Year's Service Subloguing to that 


* ” 


Parker, Chief Juſtice, 5 reſt concurring. It in a Set- Service for 
Year, and Hi- 
tlement; for here is a Hiring for a Year, and Service for ringtocaYear, 


tho' thewhole 


a Year, tho' not under that Hiring ; which reſolvd not Fears Serie 


to be neceſſary, in the Caſe of Overton: and Steepleton. dec ner ſubſe 


A Servant, during a whole Year, is hired from! Week liring, aSet- 


tlement. 


to Weck; thank is hired for a Year, and ſerves one Week; Se 


this is no Settlement, for Want of Continuance in the there is not 
40 Days Ser- 


99 870 * * after the ſecond Hiri ing. vice under 


ſueh Hiring, 
Ki tf on nosettlement. 
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Kitſon and Fax: B. R. 


Of Aſſign- HE Caſe was, one Hamlin, High-Sheriff, did by 
Wd by” - a legal Inſtrument, make Lancaſter his Under- 
Sheri.” Sheriff in Truſt for Altham, who had been Under-Sheriff 
the Year before ; ; neither Lancaſter nor Altham took the 
And of d& Oaths required by 27 Elix cap. 12. After Hamlin's Year 
elo Sheriffs. vas expired, and before a new Sheriff appointed, Altham 
| makes an Aſſignment of a Bail-Bond ; and the Queſtion 


| Queſtion. was, Whether Altham was ſuch a Perſon, as that his 


Aſſignment of the Bail-Bond, was a good Aſſignment, 
within the Statute for the Amendmens f the Law. 

N. B. Altham always acted as Under-Sherift, and Lan- 
caſter not at all 


Mr. Robins Led, That this en ignment was good. 

This Cafe to be reſolved into two Points. 

Iſt, Whether it is neceſſary that this Albgnment be 
made by the High-Sheriff in Perſon? 

2dly, If it be not, Whether this Aſſi ignment being 
made by Altham the Under-Sheriff de fatto, be not a good 


Aſbgnment ? 


% Point. It was formerly a Doubt, if the Sheriff returned a 
Cepi Corpus, (as he muſt, notwithſtanding by the Statute 
of 23 H. 6. rap. 10. he is obliged to bail him) and has not 
the Body in Court, at the Day of the Return, whether 
he was not liable to an Action. Law not ſettled in this 

Selk. 314, Point until 21 G22 Car. 2. I Vent. 55, when reſolved, 

115 That he is not liable to an Action. 

In the Statute for the Amendment of the Law, tho 
Under-Sheriff not mentioned, yet he is far from being 
excluded; he may poſſibly be included under the Words, 
other Officers. 

In all Miniſterial Acts, whatever is done by the Unders 
Sheriff, of the ſame Authority, as if done by the Sheriff 
himſelf. Hob. 13. 3 Bulſir. 77. 9 C. Rep. 48. 8 H. 4. 20. 

2 Aſſign- 


Term. Hill. 1 Geo: 1 R 89. 
aſh; 1gnment of Bail- Bonds: to the Plaintiff, no new 
Thing. A common Practice before the Statute ; and 
tho' in Strictneſs of Law, a Bond being a Choſe in Ac- 
tion, ſuch Aſſignments were not good, yet ſuch Aſſign- 
ments have been taken Notice of in Courts of Law, and 
not ſuffer d to be evaded. Foſter and Fackſon, 22 Car. 2. 
This Act not in Nature of an Authority to the She- Of the A 
riff; but a judgment in Parliament, that the Sheriff e 
hall do it, and he is liable to an Action if he do not; rthsshetif 
and in Chancery may be compell'd to a ſpecifick Perfor- 
mance, according to this Act of Parliament. 

Two Reaſons for making this Act of Parliament: The 
one to obviate the abuſive Practice of Sheriffs, in releaſ- 
ing theſe Bonds; and thereby cutting off the Plaintiffs 

from the Advantage of them, for whoſe Security alone 
they were taken. The 2d Reaſon was to remove the 
Chicane. of the Law, That theſe Bonds were not aſſign⸗ 
able, becauſe Choſes in Action. 

Had the Statute only made the Bail-Bonds aſſignable, 
and not ſaid by whom, the Lam would have ſaid, that 
the Sheriff was the Perſon to aſſign it. 

If the Sheriff dies before Aſſignment, ſhall not "i 
Executor of the Sheriff aflign it? 

As to the Objection, that may be made, That the 
Circumſtances, required by the ACt of Parliament, to be 
obſerved in aſſigning, make it neceſſary for the Sheriff 

to do it in Perſon : It may be anſwered, That the Rea- 
ſon of ' preſcribing theſe Circumſtances, was only to 
make the Aſſignment more effectual; and to diſtinguiſh 
the Aſſignments by Virtue of this Act, from thoſe in 
Uſe before; and may therefore be compared to Fines, 
3 Co. 88, But no Deſign to abridge the Power of the 
Under-Sherift. 

An Under-Sheriff, by Virtue of his Office, is included 
in ſeveral Acts of Parliament, tho' not named. Meſtm. 2. 
cap. 11. 25 Edm. z. cap. 17. Weſtm. 2. cap. 18. Elegit, 

Fitæh. N. B. 265. b, 4 Co. 64, 5, Fulwood's Cale. 


—— c—— 
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Maxims of 
Law. 


Salk. 58g. 


24 Point. 


hatin the End and Life of the Law, 5 Co. Nep. 92. 
This a Mechanical Part of the Sheriff's Office. Co. car. 


25, Qui per alium facit, per ſeipſum facit. 


As to the 2d Point, no more than this, Whether all 
Acts done by one that appears and acts as Under-Sheriff, 
ſhould be void for want of ſome Circumſtances, that 
none think themſelves oblig d to inquire into, and con- 
cern the Under -Sheriff only. 

Tho' there be an Under Sheriff legally ned; ; yet 


he not appearing, nor acting, it makes no Alteration at 


all in the Calc. 
Gaoler de facto bound to take Care of the Priſoners 


and generally the Law is ſo, That Acts done by thoſe 


reputed in Authority, are good. 2 Inf. 381, 382. Co. 
Elia 699, Harris and Fay. Moore 112. Cro. Elix. 34, 
— ver. Howell and others, 1 Keble 357, If Acts of 
Under-Sheriffs de facto, were void; in ſo many Acts 
of Parliament relating to Sheriffs, ſome Care would very 


probably have been taken about it. 


Mr. Reeves, contra. 
He inſiſted, That the Oath to be taken, was an Oath 


of Office: 1 hat Lancaſter was in a legal Manner conſti- 
tuted Under-Sheriff ; but that Altham. had no Deputa- 
tion at all, but was a meer Intruder. 

He inf ſted, That ſuppoſing the Aſſignment md 
during the Year of Hamlin, might have been good ; yet 
it would not now, being performed after. Moore 112. 


Telv. 44. 2 (ro. 73. Moore 757. 34 H. 6. 3, 6. 1 Rolle's 


Ar. 894. 
He took this Difference, Where a Statute appoints 


Things to be done by the Sheriff, and preſcribes no par- 
ticular Manner for the doing of i it, that makes it ne- 
ceſſary to be a perſonal Act; there the Under-Sherift may 
do it, tho Sheriff only mentioned: But where the Man- 
ner and Circumſtances, injoined and preſcribed by the 


Act, make it a Perſonal Act; there the Under-Sheriff 


2 | cannot 
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cannot perform it; ich Difference anſwers all the In- 
ſtances, brought from Acts of Parliament. 


Then he infiſted, That the Statute ni the Af- 
ſignment, to be under the Hand and Seal of the Sheriff, 
did make it a Perſonal Act. 

Indeed in Englefield's Caſe, 7 Co. Rep. 1 ir, it is ; held, 
That tendering a Ring, is no Perſonal Act; but then, 
it is reſolved in the Duke of Norfolk's Caſe, there quo- 
ted, That the Uſes being revocable by Writing under 


the proper Hand and Seat of the Duke, it was a Perſonal 


Act, and not capable of being perform'd by any Body 


elſe. This Caſe exactly the ſame with that at Bar; 5 ex- 
cept the Addition of the Word proper, which according 


to 1 Mod, 40. and 1 Ventris 128, makes no Difference 16 


at all. 
If the Sheriff dies before Aſſignment, his Executor 


Werber the 
Sheriff's Exe- 


cannot do it. This is CAſus omiſſus ; and the Plaintiff 28 


muſt ſue in the Sheriff's Name, as at the Common Lau, 
before this Act. 
Adjournatur, | 


Reeves and Symonds. Coram Parkes E 
at Nift Prius. 


HIS was an Action brought by Reeves for a Quan- 

tity of Stockings, ſold to Symonds. The Defence 

of Symonds was, That it was not he, that bought the 

Stockings, but his Son, who ſent them to France, in 

Way of Trade; and to prove this, he would have 
call'd his Son. 


Parker. He cannot be an Evidence ; becauſe here 1s 
an Advantage made by Way of Trade ; ; and to whom 
this Advantage ſhall accrue, depends entirely upon this 
Queſtion, Who made this Contract ? and now one 
comes to ſwear, That he made the Contract himſelf. 


Serjeant 


Bond ? — 
whether the 
Plaint iff muſt 
ſue in the She; 
tiff's Name ? 


Evidence. 
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Serjeant Darnell. He may be a Witneſs ; becauſe he 
will neither get nor loſe, by the Event of this Cauſe; 
for what is now given in Evidence, cannot be given in 
Evidence 1 in another Action. 5 | . 


Parker. This you have af ſaid, and I as afren an- 
{ſwered. 
Where Pe- If an Action be broughe by a Commoner for his 


ſons are not 


immediately Right of Common, ſhall another Perion that claims a 


0 4 
due rem ef Right of Common, upon the ſame Title, be allowed 


a Cauſe; yet to give Evidence? No, and yet it is certain that he 
an 
Way intereſt can neither get nor loſe in that Cauſe; for the Event 


coin the” of that Cauſe will no Way determine his Right. But 


which the tho? he is not intereſted in that Cauſe, he is intereſted 
Cauſe de- 
yends, they in that Queſtion, upon which the Cauſe depends; and 


mat nor be that will be a Biaſs upon his Mind. It is not his {wear- 


Wuneſſes. ing the Thing to be true, that gives him any Advantage; 


Hob. 92. 
Len 355. but it is the Thing's being true; and the Law does 


judge, That it is not proper to admit a Man to ſwear 
that to be true, which it is plainly his Intereſt ſhould 
be true. 
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Term. Paſchæ, 
1 Geo. 1. 


In Banco REG. 


ti. 


— — 


Pariſhes of Frencham and Pepperharrow. 


HIS was the Caſe of a Settlement; and in the Or- Selena: 
der of the Juſtices, the Fact was ſtated ſpecially. 

A Servant was hired two or three Days after Michael- 

mas, to ſerve until Michaelmas next; but he ſerves as 

many Days after Michaelmas, as made his Year compleat, 

and then receives his Wages, 


Serjeant Darnell argued, That this was no Settlement; Hiring for 


leſs than a 


for the Court mult take the Fact as ſtated by the Juſtices: Vear, cho it 

And therefore tho' the Circumſtances ſet forth in the tir 

Order, might have been ſufficient to have induced the 9 
Juſtices, to have found this a Fraud, and that the real — 


Hiring was for a whole Year; yet ſince they have ex- tua Service 
preſly ſtated the Fact otherwiſe, and that he was hired 3 
three or four Days after Michaelmas, until Michaelmas 

next, the Court muſt take the Fact for granted; and 

then there can be no Settlement, becauſe no Hiring for 

a Lear, as the Law requires. 


Adjournatur. But afterwards (ut audivi) held no Set- 


4 F Foſſelyn 


| = my Term Paſeh I Geo. * B. K. 


Joſſelyn and Lacier. B. R. 
Vide poſt. The laſt bs of the Term. 
A um fi. HIS was a Writ F Error, upon a judgment 
23 given in the Court of C. B. in an Action of Af- 
of Exchange. ſunpfit, where the Plaintiff declared, That Evans drew a 
Bill upon Foſſelyn, requiring him to pay Lacier ſeven 
Pounds every Month, (the firſt Payment to begin in De- 
cember, about two Months after the Date of the Note) 
ex renovan. ſubſiſten. of Evans, and place it to his Ac- 
count; That Lacier carried the Note to Joſſelyn, who 
accepted it, and promis'd to pay it, ſecundum tenorem 
Bille; by which Acceptance, according to the Cuſtom 
of Merchants, he became liable ; That afterwards he re- 
fus'd to pay Cc. . 
Defendant pleads non Aſſumpſit infra ſex a annos ; foe 
ment pro Quer. upon which Judgment the preſent Writ 
of Error is brought. 


For thPlain- Sexjeant Branthwayt, who was of Counſel for the 
Plaintiff in Error, owned that the Defendant's Plea was 
naught ; for the Promiſe being to do an Act upon a fu- 

Where the ture Day, the Plea ſhould not have been non Aſumpfi 

be n g Vc. but that Cauſa Adtionis non accrevit infra ſex annos. 


Henle infra But he inſiſted, That the Declaration was vicious; for 


ſex amos, but 


Caſa Ationis the Plaintiff declared upon the Cuſtom of Merchants, 
ROM ACCYEUIE 


infra ſex n. concerning Bills of Exchange; and yet ſets forth ſuch a 

, 10. Bill, as in the very Nature of it, appears not to have 
Sak. 422. been a Bill of Exchange. 

Ic is eſſential to a Bill of Exchange to be negotiable; 

which this cannot poſſibly be; becauſe it is to pay upon 

a Contingency, ex renovan. fubſiſten. of Evans. 

A nakedPro- If it ſhould be objected, That there is ſet forth in the 

miſe no WE Declaration, an expreſs Promiſe to pay: It may be an- 

exon for an werd, That this wall not help the Matter; becauſe a 


Action. 
I | naked 
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naked Promiſe, a nudum pactum is not in Law, a ſuſk- andere pg 
cient Foundation for an Action. Hits, 
There mult be a Conſideration; and the Conſideration 
Whether the 
muſt be particularly ſet forth in the Declaration, that ſo Contideraicn 
the Court may judge whether it be ſufficient to main» Mig mens, 


be particular- 


tain an Action. E 
Cro. Car. 3 1, Plaintiff declares, that the Defendant 


being indebted, promis d to pay; Held that the Conſide- 
ration was not ſufficiently {et forth, for that the Plain- 
tiff ought to have ſpecified the Cauſe of the Debt 5- as: 
Money lent, Goods ſold or delivered Cc. 

I Siderfin 45. Paululum Tempus he ſhould forbear, held 
not a good Conſideration; becauſe no certain Judgment 
can be made, what Portion of Time that is. Conſide- 
ration of Forbearance for a convenient Time, will be 
good; but then there muſt be an Averment how much 

Time he did ſlay. 

2 Levin 152, In Aſumpſit per Executor, Plaintiff de- 
clares, That the Defendant, being indebted 20/. to the 
Teſtator, according to an Agreement between them made, 
promis'd to pay: "after Verdict for Plaintiff, upon Noz 
Aſſumpſit, Judgment was arreſted ; for Want of ſetting 


forth this Agreement. 
4 Mod. 244. Strongly inſiſted upon, as a Caſe in Point, 


to prove, 1/7, That this was not a Bill of Exchange. 
And 2dly, That a Declaration upon this, as a Bill of 
Exchange, was erroneous, 


Mr. Reeves, in Anh of the Judgment, argued, For the De. 
Iſt, That this was a good Bill of Exchange; for the tro. 
Words ex renovan. ſubſiſten. do either import ſome Inte- 

reſt or Effects, that the Acceptor had of the Drawer, in 

his Hands; or they are idle and inſenſible. If the former, 

then the Caſe is in Effect this, A. draws a Bill upon B. 

requiring him to pay C. ſo much Money, out of the 

Money that is in his Hands: Non refert whether B. has 


any Money of 4, actually in his Hands; for by his Ac- 
ceptance, 
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Reply. 


ceptance, he is eſtopped from ſaying the contrary. . But 
if the Words are inſenſible, then they are Surpluſage. 
2dly, He argued, That ſuppoſing this not to be a 
good Bill of Exchange, there was an expreſs Promiſe 
fad and a ſufficient Conſideration to ſupport it. 
Habour and Trouble Cc. as ſufficient a Conſideration 
to ſupport an Aſumpſit, as a valuable one; for almoſt 
any Conſideration, tho ever ſo ſmall, has been held 
ſufficient to ſupport this Sort of Action. 3 Cro. 77. 1 Sid. 
369. 1 Vent. 71, 74. 
He inſiſted, That the drawing the Bill was a Requeſt 
and Authority to demand the Money; and that the 
Trouble the Plaintiff was at in demanding the Money, 
was a good Conſideration. 


To which Reſponſum per Serjeant Branthwayt, That 
the going of the Plaintiff to demand the Money, was 
no Part of the Contract, nor any Advantage to the 
Party that made the Promiſe. 


Adjournatur. See the laſt Caſe in this Term. 


Queen and Blagden. B. R. 


vide the Caſe pag. 211. 


R. Reeves for the Defendant. 

He obſerved, That if the Crown had a Right 

to join Iſſue upon the Traverſe, yet the Iſſue was here 

ill joined; becauſe not joined in the Words of the Tra- 
verſe, but more narrow and reſtrictive. 

The Information charges the Defendant, with uſing 
the Office, Liberties and Privileges, Franchiſes Cc. of 
Port-reve of the Town of Honiton, and the Traverſe is 
taken in Words as general and comprehenſive as the 
Charge; but the Iſſue taken upon the Traverſe is abſque 
hoc that he uſurped the Office generally. Now a Man 
may uſurp the Office, and not uſurp all the Privileges Oc. 
relating to that Office. 

I — AS 


- — 
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As to the main Queſtion; which was, Whether the 7r:s. 
Crown was at Liberty to take Iſſue upon the Traverſe, 8 
or not; The only Precedent, alledged in Behalf of the — _ 
Power of the Crown, was that of the Queen and Wal- n Th 

court, Term. Hill. 23 Eliz. Rot. primo; and there the Que- 
ſtion never received any judicial Determination, becauſe 
the Defendant died. 
As to the Caſe of Sir Ger vas Clifton, 3 Leon. 1 24; he 
: ſaid, That it appear d from a larger Report of that Cafe 
in Godbolt « g1, that it was nihil ad rem. 

Co. Entries 539, 540. in the Writ of Seiſin, where 
the other Entries are ſet forth; the Traverſe is omitted, 


which Proves it immaterial, 


2 the Objection, That in an n information of Intrus Of the Dif-- 
ſion, King may take Iſſue upon the Uſurpation, tho' a Informations 
Title be ſet forth; He anſwered, That an Information . Intrufion, 


and thoſe in 


of Intruſion, was 'of a different Nature from this; be- the Nature of 
| « a Puno War- 
cauſe non ſequitur, from his having a Title, that he is ans. 
no Intruder; but it does, that he is no Uſurper. | 
The Courſe of Precedents is ſo in Intruſion z but 
otherwiſe in this Kind of Information ; which a pre- 
ſumptive Argument that there is a Difference. 

Another Difference there is, That in an Information 
of Intruſion, the Crown ſets forth its Title, and con- 


cludes de premiſſis Nc. 


Then he argued, That the allowing 4 Crown to 
join Iſſue upon this Traverſe, in their Replication, would 
be inconvenient to the Crown, inconvenient to the Party, 
inconvenient to the Court; and Argumentum ab inconve· Mixin in 
nienti fortiſſimum in Lege. pol 
In the firſt Place, it is inconvenient to the Crown: 
becauſe by this, the Matter is put at large; the Defen- 
dant may give any Thing in Evidence; and it amounts 
in Effect, to the General Iſſue of aon Ujurpavit. Co. Ent, 
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372, Heydow's Cale. All the Inconveniencies of allow- 
ing General Iſſues will follow upon allowing this. 

If the King can take Iſſue upon this, he is bound to 
do it. Where the Defendant ſets forth his Title with 
Traverſe, and the Kine's Title is upon Record, there the 
King may either traverſe the Defendant's Title, or he 
may waive that, and take Iſſue upon the Defendant's | 
Traverſe; but if his Title do not appear upon Record, 
then the King is bound to take Iſſue upon the Defen- 
dant's Traverſe. Bro. Prerog. 116. Vaughan 64. 

As to the Objection, That no Prerogative of the Crown 
is here inſiſted upon, but only a Right common to every 
subject: It is enough to anſwer, That the Attorney- 
General, would not be content in this Caſe, to be 
bound down by the ſame Rules of Pleading that the Sub- 
ject is; the Subject could not have avoided taking the Iſ- 
ſue, but no one will ſay the Crown was bound to do this. 

24h, This would be inconvenient to the Party: Be- 
cauſe it renders it almoſt impoſſible for him to prepare 
for his Defence; for the Crown may upon this Iſſue at- 
tack his Title, or may give in Evidence a Miſuſer or For- 
feiture of his Office. 

zaly, This would be inconvenient to the Court. For 
the Court cannot tell what Judgment to give, without 
being certified from the Judge that tried the Cauſe, what 
the Nature of the Evidence was; for the uſing an Office 
without a Title, and the forfeiting an Office by miſuſing, 
require different udgments. 

In the laſt Place, he inſiſted, That the Defendant by 
ſetting forth his Title, had anſwered the whole Charge 
of the Information, which was for him to ſhew Quo 
Warranto Tc. 


Court all off Opinion, That the Defendant ſhould have 
9 


Parker, Chief Juſtice. | No Body ever thought that 
non Uſurpavit was a good Plea ; "ng the Reaſon why it 
2 | 18 


F 


r 


— 


—_— 


is not, evidently appears from the Nature of the Charge, 
which 1 is for him to ſhew, by what Warrant or Authos 


rity Cc. to which that Plea is no Anſwer. And if this 


could not have been pleaded in Bar, then fnoſt certainly 
that Replication, which does in Effect ſet up that Plea 


again, muſt be naught. 
If non Uſurpavit were a . Iſſue, allowed in this 


Purpoſe but lengthning the Record. 
| The Difference oblerved by Mr. Reeves between the 


| Caſe before us, and an Information for Intruſion, is 
very juſt ; for tho' the Defendant ſhould have a Title, 
yet it is very poſſible he may be an Intruder, but im- 


: poſſible that he ſhould be an Uſurper. 
Powys, Judge. Of the ſame Opinion. The very Reaſon 


of joining Iſſues, is that the Party may come prepared 


to defend one ſingle Point. In Caſe of Barretry the 
Law is otherwiſe ; but then it muſt be told what Point 


will be gone __ 


Pratt, Judge. I am of the ſame Opinion. For had non 
Uſurpavit been a good Plea, every Body would certainly 
have pleaded it; becauſe by this Means the Attorney- 
General would be kept in the Dark, and unacquainted 
with the Nature of the Defendant's Title z and the 
Hazard of ſetting forth a ſpecial Title, where the great- 


_ eſt Certainty in Pleading is "PTY might be wholly 


avoided. 
| Beſides, the Labour of Pleading ſpecially is entirely 
loft, if all may be ſet aſide by a general Replication. 


| Jud gment pro Def. 


Muſton 


| Cafe, all the reſt of the Pleadings would be to no other . 127. 


0 F 2 X eo I; B K. 
 Mufton and Totten B W 


UDide Ante. 228. 
HE Court was moved for the Plaintiff by Mr. 
Forteſcue in Arreſt of Judgment. 
Pleading. "ro Points conſiderable. I ſt, Whether the Defias. 
dant's Plea was not naught ? Becauſe it ſays only, That 
Sir Thomas Freke was ſeiſed generally; but does not ſay, 
that he was ſeiſed in Dominico ſuo ut de * which E- 
ſtate only can ſupport a Preſcription. 
zdly, Whether ſuppoſing the Plea to be ck for 
this Reaſon, the finding of the Jury had not cured this 
Defect? 


Of Defelts in The 1/ Point he 3 as falliclently ſpoken to for- 
ing aided by Merly 3 and argued 24h, That this Defect in the Plea 
Verdiets. was not aided by the Verdict, becauſe the Seiſin was no 
Part of the Iſſue ; but previous to the Uſage, and ad- 
mitted by the Replication, whereby the Uſage only was 
put in Iſſue. 
The general Reaſon, why De fects in Pleading are cured 
by Verdicts, is, becauſe it is to be ſuppoſed, That the 
Verdict could not have been found, unleſs there had 
been Evidence given at the Trial of chat Matter wherein 
the Pleading is defective, 1 Mod. 161. But this not be- 
ing Part of the Iſſue, can never be ſuppoſed to be given 
in Evidence. Nay this is not only no Part of the Iſſue; 
but it is not even a neceſſary Conſequence of the Iſſue; 
for there might be ſuch a Uſage, and yet the Party not 
ſeiſed in Fee. Had the Jury found a Title, that he was 
ſeiſed in Fee, it had been erroneous z or at leaft 1 it had 
been a void finding. 96. 8 
The only Caſe, where a bad Preſcription is held cured 
by a Verdict, is 1 Cro. 445. and that Caſe is eaſily an- 
ſwered; for 1ſt, How was it poſhble, that any finding 


of the Jury, — maintain that Preſcription, which 
2 the 
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for there the Preſcription was, That the Defendant and 


for Life, Tc. are the Species. 


ary other Eſtate ; becauſe Seiſin in Fee is the Mother 


Contract. 


"En Fach. 1 'T. A N. 


the Law lays i is naught? And yer that is the Caſe there; 


all the Occupiers of the ſaid Cloſe, Time out of Mind, 
Cc. This Preſcription was by the Court held too ge- 
neral; for Tenant at Will, or Diſſeiſor may be Occupiers. 

42% This Caſe denied to be Law, Mich. 9 Ann; 
Thorn and Rookby, 

To the Caſe of Hutton 54, quoted ben the Gele s 
ſpoken to before; He anſwered, That there of Neceſſity 
the Verdict muſt help; becaiiſe a Grant of a Thing being 


alledged, which in its own Nature could not be granted "| 
but by Deed ; unleſs the Jury had found the Deed, they Ml | 
cou'd have found no Grant at all; 55 | | 
Then he quoted ſeveral Caſes; wherein it was held, 14 
That bad and defective Pleadings are not aided by Ver- M 
dicts. Hob. 189. 2 Co. 245; Aſſumpſit, 3 Cro. 419, Caſe, l. 28c. "ff 
3Cro. 515: Debt upon Obligation. los 220, Aſumpfi. 1 
1 
Serjeant Sallela argued for the Deladent; and inſiſted, Zora. ll | 
That after a Verdict, this muſt be intended a Seifin in M1 
Fee. In 1 Ventris 122, it is ſaid by the Chief Juſtice, | W | 
chat after a Verdict, the Court would make any Intend- [6 
ment to make the Caſe good. ; 1 
1 Siderfin 218, proves that a Court will train very | 
hard to ſupport a Verdict. A | 
The Queſtion therefore 1 is, Whether Seifin can poſſi- *: 


bly be intended of a Seiſin in Fee? And wichen = 
it may; for Seilin is the Genus, Seiſin in Fee; in Tail, 


The Word ſeiſed, does rather 1 import Seifin in Fee than 


Eſtate, and all the other particular Eſtates begin by 


In the pleading of a Fine, it is ſeifitus only ; and yet i 
always underſtood to be de Feodo. by 
Could not the Plaintiff have replied, That Freke was is 
ſeiſcd for Life, and have travers d the Seiſin in Fee | | 1 
e modo f 4 
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Whatever is 


| neceſſarily 
ſuppos'd, is 


traverſable, 
as much as 
if it were 
expreſs'd. 
Salk, 629. 


modo U forma, as by the Plea was ; ſuppoſed ? ? Certainly 


he might; for whatever is neceſſarily ſuppos d in a Plea, 
may as well be travers d as what is expreſs d. ny 3 Ann. 


Gilbert and Parker. 
If this had been travers'd, then no Queſtion this had 


been in Iſſue. Evidence likewiſe might have been given 


by the Plaintiff to ſhew, that Freke was ſeiſed for Life, 


and not in Fee; and this had made an End of the 


Salk. 36 3. 
Salk. 365. 


3 Salk. 279. 


Court. 


Iſſue. 


He ile ack A Difference bn 2 defoftive 


Title in itſelf, and a Title defectively ſet forth; the 


former cannot be ſupported by a Verdict, but the latter 
may. For this Purpoſe he cited, Paſeh. 9 N. z. Dorne 
and Caſhford. Hill. 4 Anne, Crouther and Oldfeild. Hobart 
116, 117. Palmer 420. Same Caſe, Latch 110. 
From the Verdict found by the Jury, it is plain that 
it muſt be ſuch a Seiſin, as that thoſe whoſe Eſtate Sir 
Thomas Freke had, did Time out of Mind uſe ſuch a 
Way c. Now ths could not be any other Seifin but 
in Fee; therefore the Verdict has helped the Plea, 


Parker, Chief Juſtice. As clear as the Sun, That un- 


| leſs Evidence had been given to the Jury, of Sir I. homas 
Freke's having an Eſtate in Fee, they could not have 


Ant. 229. 
Hob. 242. 


found ſuch a Verdict; and then according to the Rule 
laid down by Mr. Forteſcue, the Verdict has helped the 


Pleading. 


Seiſin 3 in Fee, as Was ſuppoſed in the Plea, might have 
been travers' d. 


Powys, Jud ge. Concurr d with Parker. Eyre doubted. 


Pratt, Judge. Concurr dſo ſtrongly with Parker, that 
he held the Plea would have been good, even upon a 
general Demurrer. The Word ſeifitus, ex vi Termini, 
no more imports Seiſin for Life, than Seiſin in Fee. It 
is true that Seifitus. alone, ſhall be intended a Seiſin for 


Life; but the Reaſon is, becauſe it is a Maxim of Law, 
2 that 


2 "I 


2 
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that verba contra proferentem fortius accipienda ſunt; and a i of 
Seiſin for Life, is the moſt prejudicial Seiſin to him that“ 
Please . 5 | 

Therefore if any Averment follows in the ſame Plea, 

that does neceſſarily reſtrain the Seiſin to a Seiſin in Fee, 
upon a general Demurrer it 1s well. And this is the Caſe 
here; for the ſublequent Averment, That he and all; Sul. 259. 
thoſe whoſe Eſtate he had, mult be falſe, unleſs it were 

a Seiſin in Fee. And if this be neceſſarily included in 
the Verdict, as undoubtedly it is, then it is aided by it. 

The Authorities are innumerable. 
Ad journatur. 


i Weddall and Manucapt ors of Jem B. R. 


See the State of the Caſe, Ante 267. 


_ 
— 
— K 


F N Anſwer to the Objection againſt the Plea, that 
had been made when the Caſe was ſpoken to laſt. _ 
Mr. Serj. Salkeld, who was of Counſel for the Bail, of the Di. 
inſiſted copiouſſy upon a Difference between Pleas of pug of Per. 
Performance, and Pleas by Way of Excuſe. Had this frmanceand 
been pleaded by Way of Performance, he owned it cur. 
would have been naught 3 whereas he contended it was 
by Way of Excuſe, and therefore well. 

The only Matters that can be pleaded as a Petfor- 
mance, to this Recognizance, are either rendring the 
Body, or paying the Condemnation : Bur this none of 
thoſe ; ergo a Plea in Excuſe. 

Had it been a Plea of Performance, it had been naught ; 
becauſe the Iſſue joined upon it, would then according 
to the Objection, have been material only one Way. 

A Plea in Excule, in the very Nature of it, implies a 
Non-performance ; and it 1s always deciſive and effec- 
tual; becauſe the Court will intend nothing in Favour 
of him that pleaded it, but what is contain'd in the very 
Plea: And therefore the Bail x haying pleaded her Cc, That 
the Principal died ante Emanationem Brevis, by Way of 
| 5 Excuſe, 


7 


"Te erm. e 11 7 Geo. 1. 7 7 


" Excule, the Court ſhall never intend, the Death of the 
Principal, between the Emanation and the Return of the 


Writ; fo that if at a Trial upon this Iſſue, there had been 


Evidence, that the Principal was alive at the Time of the 


Emanation of the Writ, Judgment muſt have been given 
for the Plaintiff ; nor would any Evidence have been re- 


ceived of his Death, between the Emanation and Return. 


As -for the Caſes of Debt upon Bond, and Solvit ante 
diem pleaded ; not parallel, becauſe pleaded as Perfor- 
mance. Cro. Fac. 43 4. Robinſon's Entries 196. Yelv. 192. 
7 Co. Rep. Pinnell's Caſe, 2 Rolle's Rep. 187. 

There is no Doubt but Accord with Satisfaction, tho? 


before the Day, may be pleaded in Bar of Debt upon 


Bond; and yet the Objeckion will hold equally here, 
viz. That it is poſſible, that tho? this Plea ſhould be 


found againſt the Defendant, yet he might pay the 


Money according to the Condition of the Bond at the 
Day; and therefore the Iſſue joined upon this Plea, ma- 
terial only one Way. No, this 1s a Plea by Way 1 Ex- 
cuſe, which ſuppoſes Non · performance. 
Pleading is only ſetting forth that Fact which in 1 


is a good Diſcharge; if therefore the Death of the Prin- 


Econtra. 


The Bail's 
Plea, 


171¹ 747. 


. * 
in Jam and 


Equity 345, 
340, 


cipal ante Emanationem Brevis, be ſuch a Fact, as in Law 
does diſcharge the Bail ; 5 the Bail may plead it. 


Mr. Forteſcue contra. What is a good Diſcharge may 
no Doubt be pleaded ; but then it muſt be pleaded pro- 
perly and in due Form. 

The proper Way of pleading it had been, That the 
Principal died before the Return of the Ca. Sa. 80 is Thomp- 

on's Entries 280, and all the Precedents. 

The End and Deſign of joining Iſſues, is to be final, 
and concluſive to determine the Matter one Way or other. 

No Iſſue can be joined on this Plea, that can be material 
both Ways; and it 1s parallel with the Caſes of Hill and 
Manby, Atwood and Coleman, Merril and Joſſelyn, where 
Solvit ante diem pleaded, and held that the other Party 
had no Remedy, but by demurring to the Plea, 

2 i As 


— 1 . FO 


* 


Term. Paſch. 1 Geo. I. B. . 305 


As to the 24 Point; namely, the Objection taken by the TheObjedion 


taken to the 


Counſel for the Defendants 90 the Scire facias, via That See Facins. 
the Scire Facias was brought not only for the Coſts and 
Damages given againſt the Principal in the original Action, 
but likewiſe for the 9 J. additional Coſts adjudged upon 
the Writ of Error ; whereas it appear'd upon Oyer of the 
Recognizance, that the Bail was only bound to pay, what 
was given againſt the Principal, in the original Action: 
Mir. Forteſcue anſwered, 1ſt, That the Word prædict Anbver. 
ſhould refer only to the 105 l. and not both to the 105 J. 
and the 91. too. 1 55 
| 24dly, That the Concluſion Secundum formam & ef- 
fectum Recogn prædict did neceſſarily tie down the Word 
pradict to ſuch Damages and Coſts only, as could be re- 
coverd by that Recognizance. 5 ; 

zaly, That this Fault might be cured by entring of a 
Nolle Proſequi as to the 90. and taking out Execution 
only for the 1. |: 

A Scire Facias is in Nature of an Action of Debt; 
and therefore to be governed by the ſame Reaſon. 

If I demand too much, I may releaſe: it; and this 
Releaſe is no falſifying the Writ. One may releaſe an 
ill Demand, as well as a good one, Hobart 13 3. Mich. #%. 178. 


1 Anne, Incledon and Crips. Styles 175. Theſau. Brevium 3 


234. 


To this laſt Point Serjeant Salkeld replied, That he Reply. 
never before heard of Nolle Proſequi's being entred upon 
Writs ; that he had heard of abridging Counts, but never 
of abridging Writs; that this was not only a Writ, but 
a judicial Writ, which is the Act of the Court, and 
mult have a Foundation on which it is warranted. 


Parker, Chief Juſtice. There is no Doubt, a Difference cam 
between Pleas of Performance, and Pleas of Excuſe, in Point. 
many Reſpects. But the Queſtion here is, Whether you can Baits Ples 
make that Time which is immaterial, Part of the Iſſue. . e 
- 7 41 It 


20. = "Term Each. 1 Co. 1. B. K. 


It ſeems to be a general Rule of Reaſon as wall as 
Law, That Circumſtances ought never to be put in Iſſue, | 
any further than they touch the Matter in oma 'E 
and whatever Iſſue does otherwiſe is immaterial. 


24 Point: 'As to the adhes Point, the Word pradie? muſt refer 
1 to the 9 J. as well as the 1051 becauſe there is no other 
be fut? End or Purpoſe whatſoever, that the 91. is mentioned, 
but only that the prædict may, relate to it. 

The Words de Placito prædict muſt relate to both Pleas, | 

or. elſe it is uncertain to which. N 
9 A Scire Facias a judicial Writ, founded upon Record; 
= Ms and therefore if a Writ iſſues out, not © warranted by the 


Record, it muſt be _— 


Pratt, judge. 1 did upon the firſt Argument, think the 
Plea naught ; - now am ſomewhat doubtful. 

Of Pleas in There is no Doubt but the Defendant might have 

ne pleaded, That the Principal died before the Return of 
the Capias; but ſince he has pleaded more to his Diſad- 
vantage, I doubt he muſt prove his Excuſe, in the ſame 
Way that he has pleaded it. 

Tho' this or that particular Day is mrnterial yet 
Time is material; and the pleading of the Death of the 
Principal generally, without confining it to ſome Time, 
would not have been gocd. Since therefore it was ne- 
ceſſary for him to confine it to ſome Time, and he has 
confined it to this Time, tho' this be a narrower Portion 
of Time, than what he was obliged to, yet fince it is 
his own Excuſe, he muſt ſtand and fall by it; and the 
Court will not intend a Fact i in his Favour, which he 
neglected to plead. Dt. 

Suppoſe a Bond of 4.1001 conditioned for the Pay. 
ment of w_ the Defendant pleads 201. paid in Satis- 
faction. Upon the Trial of the Iſſue, it appears that 
ten Pounds were received in Satisfaction, the Verdict 

mult go againſt! che De fendant; and yet the Sum of ten 
Pounds, received in Is, is as god a Diſcharge 
2 A 


— 
— — 
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in Law, as che sum of 20 J. but being a Plea in Excuſe, 
he is bound to * it, as he pleaded i it. 


4 


Parker, Chief aſtice: The Difterence in the Sum va- 22 : 
n pleade 


ries the Accord, but ſo does not a Variation of Time. ro be paid in 
atisfaction 


ie 4 a Bond, conditioned for the Payment of Mo- ef a Bond, 
before ſuch a Day; the Defendant pleads that he — what is 
al the Money ſuch a Day, according to the Condition becn really 


paid, varies 


of the Bond. Suppoſe upon Evidence the Fact comes out the Accord 
But it isother- 


thus, That the Money was paid after the Day he plead- vi her 
ed Payment upon, but before the Day mentioned in the ther is a DiF 


Condition of the Bond; and fins 1 is found ipecially, what Time oat 
is o be done ? 

If it be once laid down as 4 Principle, That what- 

| ever is pleaded by Way of Excuſe, is neceſſary to be 


proved, and Part of the Fs then * Brother Pratt is 
right. | 


Pratt Judge. (Opinion 4 as to the 24 Point) If a . — _ 


ſon has Judgment to recover two diſtinct Sums, and be- iwo diſtinet 
Sums; Execu- 


ing ſeriſible that he has a Right only to one, he releaſes tion may be 
the other, and takes out Execution for the one only, anne oaſis 


Can this Judgment be revers d? and yet the * the Ry Ie 


is the Act of the Court. | 
But here the Scire Facias, tho it be the Act of cho 


Court, yet it is not purely the Act of the Court, but 


grounded upon the Prayer of the Party. 
Mr. Forteſcuæ has cited no Precedents; but 1 ſee no- 
thing in the Nature or Reaſon of the Thing g, _ 2 


Nolle Profequi may not be entred as to the 91. 


King and Gully. B. R. 


O. of Seſſions quaſh'd ; ordering the Father derte pay , 
to pay ſo much per Week towards the Mainte- OS 


tenance of his 


nance of his Daughter; becauſe it was not ſet forth in Daughter, 
the Order, that ſhe was unable to Work, without which quait'd; be. 


cauſe not ſaid, 
the juſtices have no Jur iſdiction. jm Fg was 
ay B Work. £2 
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What the Sta- By unable to work, the Act means a Perſon, not able 
8 by Work to get his own Living; and not a Perſon that 


a Perſon un- 
able to work. if able to get nothing at all. 


There was another Exception to the Order; and that 
Was, That this Allowance was to be paid until further 
Order ; whereas it ſhould have been, as long as the Fa- 
ther continued able to allow, and the Daughter poor 
Aut. 88. and unable to work. 
Bur this Exception was over-ruled. 


The 6 verſus Biſhop of Meath & al. 
B. R. ä 


Salk. 534. 


K IS was a Writ of vox, upon a Judgment i in a 
Quare Impedit, out of Ireland. 
There were two Exceptions taken to the Writ of Er- 
ror, by the Counſel for the Defendant 1 in Error. 


1 Exception The 1ſt was, That the Return to the Writ of Error, 
nr, 28 by Richard Cox Mil. and not Capital Fuſtic 1 


Error. 


Anſwer. Io anſwer to this, Mr. 805 Salkeld quoted ſeveral En- 
0. Writs w tries. Co. En. 225. 228. 231. 234. 244. Pla. 6. 248. 
Error. Pla. 8. 249. Pla. 9. 252. Pla. 10. 257. in ſome of which 
no Reaſons at all; but only Record & proceſſ. de quibus 
Oc. ſequitur in hac verba; ; in ſome the Name of the 
Judge infra nominat and no more; and produced in 
Court, ſeveral Precedents of Returns to Writs of Errors, 

out bf Ireland, in the very ſame Manner, as in the 
principal Caſe. 
Then he urged, That whenever any Record came into 
Court, the Time for debating whether the Record was 
returned by a proper Officer, was the firſt Term; for if 
it remains a Term undiſputed, it mult be taken for 
granted, That it was returned by a proper Officer. 
No Officer, but a Sheriff, and that by the Statute of 

York, obliged to {et his Name to the Return, 

2 55 


— e W Arn * — 


"Dm erm. Fal I 1 Gina; 12 A * 


: The returning of a Record, by a Tudge of an 3 
Court, to a ſuperior Court, not a Judicial Act, but a 
Miniſterial one. | 
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Another 8 was taken to the Writ of Error; 20 Exception 
That the Writ of Error was Quia cum Uc. per breve no- ER 


ſtrum de Quare Impedit; whereas the Words of the Writ No uch Writ 


in Law as a 


are, quod permittat ipſum preſentare Ts. and there is no 2» _—_ 
ped 7 
ſuch Writ as Quare Impedit. 
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To this it was anſwered Wi Serjeant Salkeld, That Antver. 
Bracton 246, 247. diſtinguiſhes between the Writs of 
Quod Permittat and Quare Impedit. 
That Quod Permittat, was either an antiquated Writ, 
or taken away by ſome old Stature now loſt. Statute [4 
13 Edw. 1. cap. 5- and Maynard Edw. 2. fol. 300. Mich. 1 
10 Edw. 2. cited to prove, there never was ſuch a Writ 8 io | 
as Quod Permittat. 1 
In all Judicial Records it is called a Quare Impedit, 1 
item in Writs of Inquiry, item in Writs to the Biſhop de 
cler. Admittend Raſtall's Entries 2 H. 1. 46%: 8. 
10. Raſtall's Entries 507. 
The Book call'd Oficina Brevium 9. and Theſau. Bre- 
witm I. call it a Quare Impedit; and ſo do many Statutes. 
If now in Statutes, and in Judicial Records it is known 
by the Name of Quare Impedis, why may it not in N 
Writs of Error * 7 | 


TL LL SCSI — ENS 
Dr - — 


Then the Serjeant u went on to take Exceptions to the 
original Record. 

Tho in a Quare Inpedit, both Plaintiff and Defendant 3. 163 
may be Actors, that muſt be underſtood, when both are 
out of Poſſeſſion ; for when the Defendant is in Poſſeſ- 
ſion, Plaintiff cannot recover unleſs he make a Title, 
and the Defendant is not obliged either to make a Title 
or become Actor. 

In a Quare Impedit the plaintiff muſt ſet forth both 
Seiſim and Vacancy ; ; but here he has failed in both. 


4 K | 1ſt, As 


— Ot: -or-<caaties 2. 


it 


W .. A ern Fach. 1 Geo. 4 | B * 


Exceptions, 75 As to Seiſin, the Declarmtzos ſtands cha, Seifitus 


by th 
Plaintif in fuit & in advocatione Ecclefie; here the Et —_ no- 


Error, to the 
original Re. thing, and 1: ay refers to nothing. 


- cord.  2dly, Vacancy; Record thus, Ecclefie pred VACAVIE 


per ceſſionem Ac. N ow this is pleading a Conſequence, 

without ſetting forth the Act, of which this is a Conſe- 
quence ; it ought to have been pleaded thus, That the 
Parſon was made a Biſhop, or advanced to a Living in- 
compatible Oc. as the Fact wae, per mod Eccleſia Prad 
vacavit. 

34 Exception taken to the Recorl was, That the Con- 
cluſion was, Er hoc paratus eſt verificare, inſtead of Inde 
producit ſectam, and ſo no Suit before the Court. This 
not meer Matter of Form. 

41 Exception, That the Venire was returnable upon 
a Day certain; whereas in a Quare Impedit, it _ to 
have been returnable, upon one of the common Return 
Days, Ney 120. This therefore a Diſcontinuance; and 
not helped by the Statute of Joon” becauſe the King 


Salk. 51. B s Party. Tutchin's Cate. 


Ide, Denton contra. | 
Anfwero To the Objection about Seiſin, the Word Er may be 


ton. left out, or tranſpoſed thus, Ez de feodo et de jure. 


tions. 


The Objections concerning the Vacancy, and the Pa- 
ratus verificare, admit of this Anſwer, That Advan- 
vantage might poſſibly have been taken of them by De- 
murrer, which Advantage loſt by taking Iſſue. 
As to the Penire; it was anſwered, That there are 
two Venirès, and to the 1ſf there is an Entry of Vice- 
comes non mi ſit breve, and the 2d 18 returnable upon a 
common Return Day. 


Court Court. The Objection of the Seiſin the ſtrongeſt; for 
it is Nonſenſe at preſent, and every Thing may be cured 
by leaving out and putting in. Poſſibly in tranſeribing, 
the Record de was omitted; and if the Fact be Tos it 


— N — — —P — 
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may de {et right by a Certiorari. De et in advocatione 
would be well. 

As to the Otniſſion of the inde producit ſectam, This 
would have excuſed the Defendant in not anſwering ; 
but in Fact he has anſwered it. 


As to the calling of the Writ Oar Inpedit, inflead The old wie 


of Quare In- 


of F Quod Permittat : The Fact is, That there was formerly ;eiris now 
a Writ of Quare Impedit, now out of Uſe ; and the Writ aud vas? 
Quod Permittat, is now exrroneoully cal'd by the Name — Je 
of -Quare Impedit. This Error has prevail d in Judicial wrir of fried 
Writs, and Acts of Parliament; but never yet in Writs 4. 
of Error. However it being become now a legal Name, 
the A8 of Error ought 7 not to be diſallowed for uſing 
of it. 
As to the Objection, to wats Retum of the Writ of 


Error; it ſeems to be kg Capital Faſtic without his 


Name, or Richard Cox infa nominat' had been well; 


however fince ſeveral Writs of Error from Ireland have 
been returned in the very {ame Manner, this N to 


: be allowed. 


As to the Objection about leading. PR Vacancy le 
ou welt to have been pleaded as Brother Satkeld would 

have had it; but the Vacancy 1 18 admitted, bY their 

Pleading a Preſentment under X. N 
ee i 1192 


Stafford a TR: Adminiſtanee: af 
: William Moore. B. R. 


\HIS was an Action upon the Caſe, upon Claes] Motion in 
Promiſſes. As to'the'24 Promiſe, the Plaintiff oak 
Jedharkd in this Manner; That Milliam Moore the In- 
teſtate, gave a Note to him the Plaintiff, - bearing? Date 

the 1ſt of December 1704, and reciting that whereas stat. of L.. 
Stafford had at the Ipecial Inſtance of the Inteſtate, lent to 


Auguſtin 


1 Turn. fcb. 1 12. x. B. F. 


Auguſtin Moore, Brother of the Inteſtate, the Sum Tn] 


Verdict will 
1 100], and whereas the ſaid Auguſtin Moore, had given 


where upon his Bond for the Repayment of the ſame, upon the 24 
Face of the 
Declaration Of June following with Intereſt; and for further Secu- 


. . rity had given a Warrant of Attorney to confeſs Judg- 


poſe to be ment upon the {aid Bond; the ſaid Inteſtate promis'd, 
any Evidence if the ſaid Auguſtin Moore, did not. repay the ſame with 
hatſoever. Intereſt, upon the 24 of June following, purſuant to 
the Condition of the Bond, that then he would pay the 

ſame with Intereſt. Avers Tc. 
To this Defendant pleads (ſe Attionis non accreuit &e. 


verdict for the Plaintiff, 


Moved ; in Arreſt of 8 That e eg 
the Jury had found for the Plaintiff, he could not have 
Judgment; becauſe it appears upon the Face of the De- 
claration, That the Cauſe of Action, did accrue above ſix 
Vears before the Death of the Inteſtate; for the Cauſe 
of Action accrued from the 24 of June following the 
1ſt of September 1704. 


Intereſt of Another Objection was taken, That here biingine of 
mon” the Action for the Intereſt, as well as the Principal, vi- 
tiates the whole. 2 Rolle's Rep. 47-4 | 


— 


Parker, Chief Juſtice. As to the latereſt, we are upon 
an expreſs Promiſe; and an expreſs Promiſe to pay In- 
tereſt, or Money won at Play will —_ an Action. 


In anſwer to the grand ObjeAtion, it was mak That 
the Court ſhould take Notice of the common Practiſe of 
not putting Bonds in Suit, while the Intereſt was duly 
paid ; that this was the Caſe here, that the Obligor did 
for ſome Time duly pay the Intereſt; and this moved 
the Jury to find as they did, for it was contended that 
the Cauſe of Action did not ariſe until the Obligor 
made Default in — of Intereſt. 


Term. Faſch. 1 Geo. 1. B. R. 
It was urged that the Note was only the Form of the 
Promiſe, and Evidence of it; and therefore if a Pro- 
miſe made without a Note, be capable of Continuance, 
a Promiſe by Note muſt be ſo too. 

i Ventris 191, held, altho' it did appear by the Decla- 
ration, that the Cauſe of Action did arile above ix 
Years Oc. That yet the Defendant ſhould not take Ad- 
vantage of it, without pleading it. 

Raym. 86. Plaintiff declares as Executor, upon a Pro- 4 25:, 
miſe thirteen Years ago; non Aſumpfis infra ſex annos 
pleaded. Replication, Aſſumpfir Te. Iſſue joined. Verdict 

and Judgment pro Quer. for tho the Replication was a 
Departure from the Declaration, Defendant ſhould have | 
demurred to the Replication, inſtead of joining Iſſue. 1 
Here the Declaration aided by a Verdict. | | 


2 


Court. There is a Difference between Declarations u p- 


on a Parol Promiſe,, and a Promiſe by Note; in the Diflerncebe- 
tween Parot 


former the Day is not material, in the latter it is. — 28 

The Iſſue here is upon a Promiſe by this very Note; Nome by | 
and therefore impdſſible in the Nature of the Thing, al | 
that an Evidence of a ſubſequent Promiſe, or a ſubſe- Wi 1 
quent Note, can prove a Promiſe by this Note. & | 
As to the common Practice of not putting a Bond in | If 
Suit, until the Intereſt c. The Anſwer is, That De- Ss | 


fault of paying the Intereſt, would never give a Cauſe 
of Action, unleſs there were one before. According to 
this Note, upon the Nonpayment upon the 24 of June, 
Cauſa Actionis accrevit, A Verdict will cure any Thing 
that a Verdict can cure; but not where upon the Decla- 
ration, it manifeſtly appears, That no Evidence whats» 
ever can maintain the Iſſue. | | 
Formerly it was held, That the Parties ſhould not 
take Advantage of the Statute of Limitations without 
pleading it. But now the Law is otherwiſe. 

Caſe of Dean and Crane was to this Purpoſe : There S. 28. 
was a Promiſe to the Executor within a Year before the | 
Action brought; but the Iſſue joined was, whether the | 

. 4 L. | Promiſe 
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Term. 77 "I 1 Geo. I. In Canc. 


| cela: 


Promiſe was made to the Teſtator with {1x Years before 
the Action brought; Verdict for the Plaintiff, LE. 
Moved in Arreſt of Judgment That it appear'd upon 
the Face of the Declaration, that the Teſtator was dead, 
above fix Years before the bringing the Action; and 
therefore &c. Lord Chief Juſtice Holt was of Opinion at 
firſt, that the Verdict had cured it; but afterwards it 


was reſolved by the Opinion of all the Judges, That 


this was a Defect impoſſible for a Verdict to Cure. 
In the Caſe of Heylin and Huskins 10 Ann. there was 
a Queftion, Whether a bare Acknowledgment of a Debt 
amounted to a new Promiſe ? and refolved that it did 
not. But in that Caſe there was an expreſs Promiſe, 
upon which the Plaintiff declared, viz. I deny that I owe | 
_ rhing 3 3 Prove it, and I will * vou. 


Judgment in principal Caſe was arreſted. 


Champney and Champney. In Cane. 


N a Marriage Settlement, a Power was lodged in 
Truſtees to raiſe 3000 J. for a Daughter, to be paid 
her, at the Age of 21, or Day of Marriage, which 
ſhould firſt happen, when Chawpney and his Wife ſhould 
die without Iſſue Male; and in the mean Time an hun- 
dred Pounds per Annum to be paid her for her Main- 
tenance. | 


Reſolved per Lord Chancellor Cowper, upon the Autho- 
rity of the Duke of Southampton's Caſe ; That the Words 
when Champney and his Wife ſhould die without Iſue Male, 
amounted to a Condition precedent; and that the Time 

of railing the Portion, did not commence, when one of 
them ſhould be dead without Iſſue Male, and ſo the 
other be Tenant in Tail, apres poſſibilite d Iſſue extinct ; 
but when both of them ſhould be dead without Iſſue 
Male. 

2 Reſolved, 


Term. Paſch. 1 Geo. 1: B. K. a. 
Reſolved, That the mean Time in: which the hundred 
Pounds per Annum was payable for a Maintenance, muſt 
neceſſarily relate to the intermediate Time between the 
_ raiſing the Money and her attaining the Age of twenty 
one, or Day of Marriage. | 


Temple and Welds. B. R. 


XN Adﬀtion of Indebitatus Aſumpfit, for Money re- 4junf- 
"MN ceived per the Defendant, to the Plaintiff's Uſe. 
| Upon Evidence the Caſe came out thus, The Plaintiff 
and another laid a Wager; the Defendant held Stakes; the 
Plaintiff brought Evidence, that he had won the Wager. 
Blencome that tried the Cauſe, being of Opinion, that 
the Plaintiff had miſtaken his Action; becauſe this Mo- 
ney, could not at the Time of the Action brought, be 
ſaid to be Money received to the Plaintiff's Uſe; ſince 
the Defendant was not to pay the Money, until the 
Wager was proved to be won, The Plaintiff was Nonſuit. 
The Plaintiff now moved to ſet aſide his own Non- 
ſuit; becauſe occaſioned by the Judge's miſtaking the 


8 


Law. at 
Court. Action well brought; for upon the Wager won, 1 
the Money was actually the Plaintiff's, tho he could not 1 
receive it before the Fact was made appear. 1 
Sed ad journatur. Vi 


Betts, Executor of verſus Mitchell, 


| CTION upon the Caſe, for ſeveral Promiſes made Aion 
by the Defendant to the Teſtator. — 
As to the 5th Promiſe ; Plaintiff declares, That the wg roar 


' Defendant the 1 3th of Auguſt 1713, made a Promiſſory in his own 
Note to him t Executori of ſuch a one, payable to the 
Plaintiff 


Right. 


FPS 
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Plaintiff or Order; and then the Plaintiff 3 
That the Defendant not minding his Promiſe, did not 
pay c. To this Declaration the Defendant demitica,. 


Inſiſted upon „That chis 5th Promiſe was of ſuch a 
Nature, as could not be joined with other Promiſes made 
to the Teſtator. For tho the Note is made to him as 
Executor, that is only a Deſcription of his Perſon. 
The Note is payable to the Plaintiff or Order; and by 
Virtue of the Statute, concerning Promiſſory Notes, it 
is transferrable by Indorſement; and the Indorſee ht 
maintain an Action. | 

This as much a new Contract, as if a Bond had been 
given to the Plaintiff for this Money. 

Defendant cannot plead to this Note Plene Adminiſtra- | 
vit; but mult plead non Aſumpfit. 

Plaintiff might have brought an Action upon this 
Note, without naming himſelf Executor. 

This Note will go to the Adminiſtrator of the Execu- 

tor, and not to the Adminiſtrator de bonis non Cc. 


court clearly of this Opinion. judgment pro Def. niſi. 


Foſſelyn and I Acier. B. R. 
| — Vide Ante. 294. 


P4 RKER Chief Juſtice deliver'd the 9 of the 
Court. 
Reſolved to In this Caſe, two Points conſiderable; I 1, Whether 
r this be a good Bill of Exchange? We are all of Opinion, 
it is not a Bill within the Cuſtom of Merchants; it con- 
cerns neither Trade nor Credit; it is to be paid out of 
the growing Subſiſtence of the Drawer zif the Party die, 
or his Subſiſtence be taken — it is not to be paid. 


"2 | | Os It 


—— cl. 1 Geo. 55 = N 


It may be never paid, and yet his Credit unimpeach d; 
not payable to Order, nor for Value received. 
Ir does not appear whether-the Party, that is to receive 
it, is to receive it upon Account of a former Debt, or is 


to receive a Bounty. 


a2 


As to the 24 Point, vi. Whether it ihs 5 by Cu- 
ſtom of Merchants, is not a good Bill of Exchange, it 
may not be ſupported. by the Promiſe ? All of us are 
of Opinion, that it cannot. 
For as to that Matter it ſtands thus, Quorum præmiſſo- 


rum ratione Tc. and in confideratione inde he promiſed to 
pay Tc. The Word inde plainly refers to the Bill, as 
ſupported by the Cuſtom; and conſequently if that fails, 


the Conſideration muſt do ſo too. 


Judgment reverſed, 
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Termino 8. Mich. 


2 Geo. 15 


In Baxco Rees. 


Doucett and Chaplin. 
Writ of RIT of Error out of the Court of C. B. Error | 
Error. aſſigned, want of an Original. 


Upon a Return to a Certiorari, directed to the Cuſtos 
n Brevium, it appear d, That the Original was a Quare 


of an Origi- Clauſum fregit; an improper Original for an Action of 
il Original is Debt. And tho? after a Verdict, the Want of an Origi- 
_— pea nal, is "aided by the Statute of Jeofails ; vet an ill Ori- 


Teofails. inal 3 is not aided. 5 Oo. Rep. 37. 


Salk, 267. 


It was anſwered, That a Quare Clauſum fregit, is no 
Original in an Action of Debt; ; and therefore the Caſe 
to be oonſidered, as if there was no Original at all, 


To this it was plied, That the Certificate from the 
proper Officer, was the only Way of Trial, what the 
Original in the Action was; and he has certified, That 

a Quare (lauſum fregit was the Original; and this Certi- 
ficate the Court is bound to give Credit to. 2 Co. 108. 
Noy fol. 4. Co. Car. 272, 28 I. 1 Brownlow 96. Yelv. 108. 


2 Co. 479: 
Court 


Term: Mich, 2 Geo. I. B. 2 | 
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Court of the FS Opinion; and nul have revers d 


the Judgment; becauſe of an ill Original; but Mr. Reeves 
deſiring to peak to it. e 


Leeds and Carlton. B. R. 


MAN ſues in the Spiritual Court for a Matter; Sn 


which upon the Face of the Libel; appears to be“ 
of Nemporal Conuſance, and obtains a Sentence. The 
Defendant appeals firſt, and then ſues out a Prohibition. 
In the Declaration upon that Prohibition, and Proceſs 
thereupon; there is Judgment againft the Defendant, by 
Nil dicit ; and Writ of Inquiry of Damages awarded. 
It was now debated, whether Damages were to be 
given by the Jury upon the Writ of Inquiry, for the 
Proceedings in the Spiritual Court; from the Beginning 
of the Suit in that Court; or only for the Proceſs in 


that Court, EY to the Delivery of the” Writ ch 
Prohibition. 


| Serjeant Whitaker contended, That the Plaintiff in Pro- 
hibition was to have Damages in this Caſe, for all the 

Proceedings in the Spiritual Court, from the Beginning 
of the Suit ; becauſe the Matter appearing upon the Face 
of the Libel, to be of Temporal, not Spiritual Conu- 
ſance, that was in Point of Law, a Prohibition to pro- 
ceed; and their proceeding at all, was both an Injury to 
the party, and a Contempt to the Crown. 

He labour'd to maintain this Difference, That where 
the Matter was originally of Spiritual Conuſance, and be- 
came Temporal only propter defectum triationis, chere Da- 
mages were to be recovered only for Proceedings after a 
Prohibition; but that where the Matter was originally of 
Temporal Conuſance, there the Law was itſelf a Prohi- 
bition ; and to this Purpoſe he quoted 2 Inſt. 299. Fitz- 
herbert Abr. Pla. 15. Tit. Prohibition. 9 H. 6. 56. Co. 


Car. 559. V. Jones 447. 
3 


Cc Otra 


Damages. 


PESTS 
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Contra Fs RO Darnell. 
This is a Declaration upon a Prohibition, in the com- 
mon Form; the chief Thing complained of, is proceed- 


ing in Contempt of the Prohibition deliver d. 


The Jury upon the Writ of Inquiry are to inquire . 
pr emiſſis, viz, the Thing complained of in the Declara- 


tion, which is the Contempt of the Prohibition. Were 


the Law as Serjeant Whitaker would have it, the Plaintiff 
ſhould have declared in another Manner. Poſſibly in a 
Declaration upon a Prohibition ſetting forth, Whereas all 
Cauſes, unleſs Teſtamentary or Matrimonial are of Tem- 
poral Conuſance c. that yet Tc. as in Raſtall's Entries 


485, the Law may be with them; and yet in thoſe very 


Caſes, Iſſue often joined upon this very Point, viz. pro- 


ceeding after Prohibition delivered c. 


For the Sheriff to take upon him to judge what 
Things are of Spiritual, and what of Temporal Conu- 
ſance, would be a Thing of a dangerous Nature; and yet 
this muſt be the Conſequence, if Cc. 


Parker Chief Tuſtice of Opinion, T That Damages were 
to be given, only for the Proceedings in the Spiritual 


Court, ſince the Prohibition delivered. 


This is a Special Action for proceeding in Contempt 


of the Prohibition ; this the very Giſt of the Action; 


upon this Iſſue is conſtantly joined, which according to 


what is now contended for, muſt be an immaterial Iſſue; 


for if the Iſſue be found with the Defendant; That he 
has not proceeded after the Prohibition delivered, yet if 


he had proceeded at all, the Plaintiff muſt have Judg- 


ment for his Damages. Nay according to this Doctrine, 
the very pleading this Plea, in this Sort of Actions, is 
very impertinent ; and upon doing which, Plaintiff may 


ſign his judgment; for he ought not to plead, That he 


did not proceed after Prohibition Oc. but that he did 
not pyocecd at all. 


2 | No 


——— —— <a 2 


Term Miez. i e 1 


No Aflion rs againſt 2 Man for ſaing i in the . 88 
Soart: where he has no Right. 

Prohibition is to the Judge, not to the Party; and in 
this Caſe, this not a Prohibition to the firſt Judge, but 
to the judge upon the Appeal. 

A further Circumſtance of the Unreaſonableneſs of 
what is aſked for, is, That the Party defires to have his 
Damages, for the Charge, a and Delay, occaſion'd 

by his own Appeal. 
In a Prohibition, two Things to be conſidered; 1 ,t, 
Whether the Party is to be puruſhed : ? 2dly, Whether 
he is to be eſtopped ? 
His not proceeding after the Prohibition delivered, 
prevents his Puniſhment, and excuſes him from Con- 
tempt ; but cannot hinder the Plaintiff of his Judgment. 


If upon this Iſſue, whether the Defendant did, or did 


not proceed after Prohibition deliver'd, Verdict be found 
for the Defendant, no Coſts is ever given. 
The late Statute about giving Colts unneceſſary, if 


this Doctrine had been true. 
And of this Opinion was the Court. Sed hefitante 


Pratt Judge. Adjournatur. 


King and Dorrel. B. R. 


Pardon, did not diſable a Man from being an Evidence? 


Reſolved by the Court, That this was an Objection 
never allow'd, and of no Weight. 

Treaſon and ſuch like Crimes, not to be diſcovered 
but by their Accomplices, who never will be prevaild 
with to give Evidence, but in Expectation of a Pardon. 

Several Acts of Parliament have incouraged the Diſ- 
covery of Crimes, by the Promiſe of a Pardon. As to 

4N the 
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Teo a Trial at Bar for compaſſing the Death of Ten. 
the King, it was debated, Whether a Promiſe of Zziduce. 


322 Term. Mich. 2 Geo. 1. B. K. 


Overt Act. 


the Opinion in Tong, of Lord Chief Baron Hale, to 
the contrary; he was over-ruled by = reſt of the 
Judges. 


Reſolved, That a conſpiring to levy War, in order to. 
dethrone the King, which is the Civil Death of the 
King, is an Overt Act to prove the compaſſing the 
Death of the King, | 

But a conſpiring to levy War generally, is not an 
Overt Act to prove the compaſſing the Death of the 
King; becauſe there may be ſuch a levying War, as 
may be Treaſonable, without any Intention of depoſing 
the King; as s pulling down Incloſures, Bawdy-Houſes, 
Vc. 


The Opinion in Keyling, Pag. 20, as oppoſed to Lord 
Ons, held for good Law. 


DR: 
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5 Termino 8. Hill. 
2 Geo. 1. 


In Banco Rec1s. 


* - . - 3 * 


Baldwin and Church. 
\ X 7 RIT of Error out of the Court of C. B. The Dat.. 


original Action, was an Action of Debt for 
20 J. againſt two Executors. The one pleads Plene Admi- Heading. 
niſtravit as to all the Aſſets in his Hands, præter 405. 
and concludes Quare Actio non; the other pleads Plene 
Adminiſtravit generally. Plaintiff demurs generally to- 
both Pleas. Judgment in the Court of C. B. for the De- 
fendants. Error brought. 


Mr. Yotke for Plaintiff in Error. 


Tf a Man takes upon him to plead to the whole, and Caſes quoted 


then pleads {ſuch a Plea, as goes but to Part of the Ac- Tales. 
tion, the Plea is bad for the whole. 7 fe 
A Plea is in its Nature intire, and cannot be good in 25½ + . 

Part, and void or bad for the reſt. . ' Dyer 210. 
Coo. Elia. 378. 


The Defendant has here pleaded in Bar to the Action, les 4. 
928. Pla. 5. 


ſuch Matter, as amounts to a confeſſing the Cauſe of n 


Action; and conſequently, that the Plaintiff ſhould have 7. 9: 
recovered. The Defendant ſhould in this Caſe have con- 
feſsd the Cauſe of Action, that he had Aſſets nnadmi- 
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Salk. 262. 


Salk, 219, 


„ 


niſtred to ſuch a Value, and was ready to pay, as as far 28 
his Aſſets would enable him. 

The Plaintiff had good Cauſe of Demurrer, if one of 
the Defendants Pleas be ill; and the Court of C. B. ought 
not to have given judgment for the Defendants. 

The ſame Judgment to be given by this Court, as the 


Court of Common Pleas ought to have given againſt both 
"Defendants; and that Judgment ought to have been, 


againſt both Defendants de bonis Teſtatoris, and de fois 


propriis of that Executor that pleaded an ill Plea, as to 


Damages and Coſts. 
For each Executor has by Law an Intereſt in, and 
Power over the whole Eſtate; and therefore it is, that 
the Plea of each Executor, ſhall bind the Eſtate of the 
Teſtator. _ — 
If it be obj ected, That the Plaintiff fs ro a 
Miſtake in bis demurtinę; by uling the Word Nlacitum 


prediftum in the ſingular Number; it may be anſwered, 
That Placitum eſt nomen Collectivum, and to be taken red. 
denda fingula fingulis, axroraing to 1 Saunders 338. 


Court. Judgment maſt. be cones + and the . 


judgment given here, as ſhould have been in the Court 
of Common Pleas. The Plaintiff muſt take Care to take 
his Judgment rightly. 


1he Plea undoubtedly ill; for i it ſets forth ſuch Mat- 


ter, as ſhews plainly, That the Plaintiff has good Cauſe 
of Action; and yet concludes Quare Actio non, which 
imports that the Plaintiff ſhould not have brought this 


Action at all. 
If a Man bring an Action 4 Debt for 201. and the 


Defendant ſhould plead, that he has paid 40 5. and con- 
clude Quare Actio non, This would be bad; and yet here 


the Plaintiff might have brought his Aden for the 181. 
only; whereas in the Caſe of an Executor, the Creditor 
muſt bring the Action for the Sum, the Debt that is 


really: ane, ler the 8 be never fo Tell 11 


The 


Term. Hill. 2 Geo. I. B. R. 32 
The Reaſon why, tho' the Aſſets be very ſmall, yet ut 
Judgment muſt be for the whole Debt, ſeems to be for 14 
the preventing a freſh Action, in Caſe of more Aſſets. | | 


8 
— — —— rr 


Taylor and Matthews. B. R. 


IF pending the Conſideration of the Court, Plaintiff P:avice. 1 
dies, Judgment may be entred without entring the 4. 30. { | 
Continuances; and then it will have Relation to the Day | 
in Bank. Latch 92. 1 Leon. 187. Baller and Delander ; a 
modern Caſe. A Continuance nothing but a Curia ad- Continuances, 
 viſare wult. 1 
Tho the Time when in Fact the Judgment was given, Salt. 4or. 
muſt be enter'd on the Roll, that is only in reſpect to 
Land, that it may not be bound until the Time of the 
Judgment given, and ſo Purchaſers over-reach d. Be- 
fore this Inconvenience was provided againſt by Stat. Car. 2. 
there might have been an Inconvenience, in entring N 
Judgment without Continuances; there can be none ll | 
now. | 


4 
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pi ead double. 


DE 


Termino Paſch. 


In Baxco Ross. 


Furtſon and 4 
Motion to Wh F brings a Writ of Error to reverſe 


berty to plead double. 


* 9 * _ „ up _ 5 „ nm —— 


a common Recovery; Defendant moved for Li- 


The Motion was oppoſed, becauſe the Act for the A- 
mendment of the Law, whereby a Defendant, by the 
Leave of the Court firſt obtained, may plead double, 
was not to be underſtood of a Defendant in a Writ of 


of but a Defendant in an original Action. 


But it was inſiſted upon, by the Counſel of the Side 
with the Motion, That this Act did extend to the Defen- 
dant in a Writ of Error, as well as in an original Action. 
That the one might have as great Occaſion of pleading 
double, as the other. That it had lately been reſolved, 
That a Writ of Error did not abate by the Death of 
one of the Plaintiffs ; whereas, as the Law ſtood before 
that Act of Parliament, it would. That by the ſame 
Reaſon, by which the Word Plaintiff in that Part of the 
ACt of Parliament, was to be extended to a Plaintiff in 


Error, the Word defendant ſhould likewiſe, 
I 


$97 
— — 


Term. Paſch. 2 Geo. 1. B. K. 

It Was further urged, That the pleading double was 

at their own Peril ; for if the Court had not Power by 

this Act of Parliament, to grant them Leave to a. plead 
double, the other Side may demur. | 


And to this Opinion the Court inclined. But the Court 
made their Motion fruitleſs, by declaring, That one of 
the Things they deligned to plead, did upon the Record, 
appear to be falſe. 


Rencb and Britton. B R. 


EBT upon Bond: The Condition upon Oyer pas upon | 
: was, That if the Defendant did appear Ic. ad Bond. 
reſpondend prefat Johanni Rench de placito tranſęr. ac 
etiam billes. The Defendant pleads the Statute 23 H. 6. 
about Sheriff's Bonds; ; Plaintiff demurs. 


N 


For the Defendant in Demurrer, it was inſiſted, That For the De- 
the Condition of the Bond varied from the Writ. The Benet. 
Writ was ad reſpondend prefar” Fohanni Rench de placito 
tranſgreſſionis Oc. ac etiam bille ipfins Johannis; which 
Words ipfi us Johannis axe omitted in the Condition of 
the Bond. 

It was faid, That this Statute being made to prevent 
Oppreſſion, was to be taken ſtrictly; and ſeveral Caſes 
cited to prove, That the leaſt Variation, or Addition to 
the Condition of the Bond, not warranted by the Sta- 
tute, makes the whole Bond void ; as Term. Mich. 37 H. 6. 
fol. 1. 10 C. 100. . Plow. Cum. 63. b. Hobart 13. 
But the Cale chiefly relied upon, as a Cale in Point, 
Was Moore and Finch, 2 Lev. 1 77 where the Action was 
Debt upon Bond, conditioned to appear before his Ma- 

y at Weſtminſter, to anſwer 4. of a Plea of Treſpaſs, 
and alſo of a Bill to be exhibited againſt him for 1001. 
The Defendant pleads the Statute of 23 H. 6. and ſhews 
that the Writ was to appear coram Dom. Rege at Weſt- 
minſter Vc. Plaintiff demurs. And upon Argument, the 

| Opinion 
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Por theplain· 
tiff in De- 
murrer. 


Court. 


Opinion of the Court was againſt the Plaintiff ; 1ſt, Be- 
cauſe the Conditon of the Obligation was to appear be- 
fore his Majeſty; whereas it ought to have been Coram 
Dom. Rege. 24ly, Not ſaid in the Condition, whole 
Bill he is to anſwer ; ſhould have been ipfius A. Y 


derjeant Branthwayt infiſted, That it muſt be intended 


the Bill of the Plaintiff; and quoted Caſes to ſhew, that 


Bonds varying in ſome minute Circumſtances from the 
Statute, have been ſupplied by Intendment, 2 Lev. 128. 
T. Fones 46, Condition of the Bond to appear before the 
King's Juſtices at Weſtminſter ; it was objected, that this 
was not the Title of the Court; yet held good. T. Jones, 
Wells and Denton; where ſaid, That the Statute does not 
preſcribe any Form for the Condition of the Bond. 
2 Cro. 286, Condition of the Bond to anſwer the Plain- 
tiff de placito debiti only; and the Writ was to anſwer in 
a Sum certain; and yet held well. Ls 


Parker, Chief Juſtice. The Statute only requires, that 
the Sheriff ſhould take a Bond, conditioned for the Ap- 
pearance of the Party ſuch a Day, at Weſtminſter ; not 
{aid even to anſwer the Plaintiff 5 

The Appearance mentioned is a perſonal Appearance. 
The ac etiam bille, goes only to the Matter of Bail; 
whether Common, or Special is to be required, and came 
in Ule after the Statute. „„ 5 
If the whole Writ might be omitted, as certainly it 
may, ſince the Statute does not require it, then an 
Part of it may be ſo likewiſe ; nor does this Bond vary 
from the Form preſcribed by the Statute. If the Party 
appear, he is bound to anſwer any Bill that ſhall be filed 
againſt him. ET LE — 
The Bill in the Condition of the Bond, cannot be in- 


tended of any other, than the Bill of the Plaintiff. 


The reſt being of the ſame Opinion; Judgment iff 
pro Quer. 3ͤĩ§75746c5sd TT; 5" 


1 | | Stone 


i 


_ 
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Gone and Taverner. B. R. 


CTI N of Pebt upon Bond. Upon Oper, the Debt upcir 
Condition of the Bond appear'd to be, Whereas DA. 


fog had lent Taverwer, the Sum of 16001. for which Nleading. 


the better ſecuring, Tavemner has executed to Stone, an 
Indenture purporting a Deed of Mortgage Cc. the Con- 
dition of this Obligation is ſuch, That if Taverner ſhall 
from Time to Time, well wy truly pay the Intereſt; 
that qhall become due, according to tlie Prouiſo in the 
Indenture, until the Principal be paid, then c. De- 
fendant pleads, That he has paid tahtum quantum became 
due ; Plaintiff deus. 


Suib, pro Ober. Defendants Plea ill; becauſe he has 
not thewn; what was due, nor what he paid; ſo that 
no Iſſue could be taken upon it. 20 H. 6. 3 i. 2 Co. 
3 50, Halſey and Carpenter; Bond conditioned to pay 
J. S. and J. N. ſo much Money tam cito as they came 
of Age; judgment upon Demurrer pro Quer. becauſe 
Defendant did not ſay when they cane of Age. 


Lord Chief Juſtice Parker. I am in Doubt in this 

Caſe, whether, tho' the Defendant's Plea be admitted bad, 

ou can recover, without aſſigning a Breach of the Con- 
dich of this Bond, a8 this Caſe is cireumſtanced. 


Judge Eyre. The Plea of the Defendant is 2 
naught; becauſe this beirig a Bond for the Per ormance 


of Covenants in the! indefture, the Indemture ought to 


have been fer forth by the Defendant ; wheteas ill that 
we know of the Indenture : 18 by W ay of Reciral in che 


Bond. 


Chief fuſtice Per. The Ede dread not be ſer 
forth. This not a Bond for the Performance of the In- 
dente; for that is in the Nature of 4 Deed of Mort- 


ige for a Veat, and is a Secttrity fot the Repayment of 
4 P 0 
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Action upon 
the Caſe. 


Pleading. 


For the 
Flainutt 
in Error. 


the principal Sum with a Years Intereſt; whereas the 
Bond is 4 Security, not for the Principal but Intereſt ; 

nor for a Year's Intereſt only, but for the Intereſt of 4 
10001, until it be paid, which now appears to be Nine 
Years more than the Deed. As for thoſe Words in the 
Condition of the Bond, According to the Proviſo in the In- 
denture ; they mult neceſſarily, - and can relate only... to 
the Proportion of the Intereſt. 5 1 


Mr. Szuib ſeeing the Court thus duckannieg in their 
Opinions, took another Objection to the Plea of the 


Defudant. 
The Condition of dis Bond was to pay to John Stone, 


his Executors, Adminiſtrators and Aſſigns; in his Plea 


the Defendant ſays, That he paid to Robert Stone the In- 
tereſt that from Time to Time Cc. and does not ſhew, 
that John Stone is dead, or that Robert is his Executor. 


Judgment pro Quer. Niſi. 


Child and Fierce. B. R. 


Hs was an Adtion upon the Cale, upon ſeveral | 
Promiſes, brought by the Plaintiffs, as Aſſignees 
of a Commiſſion of a Statute of Bankrupcy againſt J. S. 
A by Default; and Writ of Inquiry executed. 


In a Writ of Error brought to reverſe this judgment, 
it was inſiſted, That the Declaration of the Plaintiffs 


was naught. Por they declare, That the Defendant was 


indebted to them, as Aſſignees of a Commiſſion of Bank- 
rupcy againſt J. S. in the Sum of 3207. for ſo much 
Money had and received by the Defendant from the 


Bankrupt ; and not ſaid, That the Money was the 


Money of the Bankrupt. - 
It was acknowledged, That in Pleas of Bar, which 
may be ſupported by common Intendment, this Way of 
2 * 
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pleading might poſſibly be admitted, YI the Money be 


intended the Money of the Bankrupt 3 ; but not in a 


Declaration, where the Words ſhall ever be taken in the 
ſtrongeſt Senſe againſt him that pleads them. 

Formerly in Actions of Debt, the whole Agreement 
was us d to be ſet forth; but now of late; a more conciſe 
Way of pleading, has in Actions upon the Cafe obtained. 
And yet even now to declare in an Indebitatus Aſſumpſit, 


for Goods ſold and deliver d, would be naught 598 
Demurrer. 


It was is argued on the other Side, That this Declara- En 


tion was good; for that firſt of all, this Declaration ſets 


forth, That the Defendant was indebted, and then goes 


on and ſhews how, viz. by Money received by the De- 
fendant, 2. e. by a neceſſary Intendment, ſuch Money as 
will create a Debt, the Money of the Bankrupt. 

Hicks and Cockum, Term, Trin. 12 Anne, Judgment in 


C. B. by Default; and upon Error brought, it was 


inſiſted, That the Declaration being for Goods and 
Merchandizes per the Defendant ab eodem the Plaintiff 
before that Time ſold: and deliver'd &c. and not faid 
the Goods of the Plaintiff was naught, But the Court 
was of Opinion, That the Word Indebitatus did neceſſa- 
rily import, that they were the Goods of the Plaintiff. 
Aihorpe and Jones, Term. Trin. 1 Geo. Jud gment by 
. Default! in C. B. Writ of Error brought. 

Declaration ſet forth, That the 1;efendant was in- 
debted to the Plaintiff in ſo much Money for the Uſe of 
à Coach Horſe of the Plaintiff's, delivered by the ſaid 
_ Plaintiff to the Defendant. 

It was objected, That this Delivery did not neceſſarily 
import a Debt; for poſſibly, the Defendant might be to 
pay nothing for the Uſe of him. But the Court were 
of Opinion, that ſuch a Delivery muſt be intended, as 


did create a Debt. Adjournatur. 
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Clerk and Elmick. 
OVED-dor-a Rule againſt a Man to fhew Cauſe, 
nels to an IVI why he ſhould mot make an Affidavit of his 
Pond tonne Name being ſubſcribed to an Arbitration-Bend; ſeveral 
an Afidavit. Affidavits being produced, that he had ſeveral Times 
owned his being a Witneſs, but refuſell to make Affidavit. 


Motion for a ” 
Rule upon a : 
Witneſs to an 


Generally Urged in Behalf of the Motion, That tho it be g- 
dien mt not Berally true, That no Man can be compell'd to make an 
be compell'd Affidavit; yet it muſt not hold true in the preſent Caſe, 


davits. becauſe then the Statute 9 © 10W. 3 CAP. 15. Will be 
Nene zz intirely eluded, vis, That all Perſons that agree to end 

_ their Differences by an Arbitration, may agree to have 

this their Submiſſion made a Rule of any of the Courts 

of Record, and may inſert this their Agreement in the 
Submiſſion, or Condition of the Bond, or Promiſe; and 

upon producing an Affidavit of ſuch inſerting, and up- 

on reading and filing ſuch Affidavit, the ſame may be 

entred of Record in ſuch Court; and a Rule of Court 

thereupon Wc. 


2 p 55 2H 


— 


eee 
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Court firſt made à Rule upon him to ſhew Cauſe, why 

he ſhould not make the Affidavit deſired and the next 
Term, viz. Trinity, they made the Rule abſolute; being 
unanimouſly of Opinion; That they had a Power, by 
Rule of Court, to compel ſuch Perſons as are Witneſſes 
to an Award, to make Affidavits of their being ſo. And 
whereas it was objected, That there were no compulſory 
Words in the Act of Parliament; it was ſaid, That this 
was not neceſſary. That the very Nature of the Thing, 
gave the Court a Juriſdiction. That the Perſon by ſub- 
ſeribing his Name as a Witneſs, had undertaken to give 
Evidence at a proper Time, and in a proper Manner; 
and that here, the Act of Parliament having made it ne- 
ceſſary for the Evidence to be given by Affidavit, the 
refuſing to do it was an Injury to the Party concern'd; 
and that in a Matter belonging to the Juriſdiction of 
this Court. „ oi | | 
And as to the Objection, That the Party had here on Breach of 
made and determined his Election, which the Law gave . 
him, either to proceed by Action upon the Arbitration- gt oor t* 
Bond, or to make the Award a Rule of Court: It was proceed. feat 
anſwered, That the Party might at Pleaſure reſort to Foes 4 
this new Remedy given by the Statute ; and that tho he Tn 
ſhould have got even Judgment upon the Bond; for Sl. 73- 
perhaps, an Attachment upon this Rule of Court, a 

more quick and effeCtual Proceſs, than ſuing out an 
Execution upon a Judgment. - 
Writ ifſuing out of another Court, and returnable 
here, Court may compel proper Officer to make a Return. 
Similiter, the Court may compel the making an Offi- 


davit in the preſent Caſe. 


4Q Hun 
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Settlement. AID by b Chief 3 Parkin the reſt aſſent- 
Coy Gon Y ing, That the Gaol of the County was with Re- 
ments, con. ſpect to Settlements, to be conſidered as ſituate in every 


— _ Pariſh in the County. That therefore the removing of 

Cams à Perſon to Gaol did not make any Alteration of the 
Settlement; and that conſequently a Baſtard Child born 
in the County Gaol, was to be eſteemed as gaining a 
Settlement by Birth, in that Pariſh, where the Parent 


was {ertled, when ſent to Gaol. 


Harvey of Combs Caſe. B. R. 


'CO MMITMENT for 8 generally, withs 
fr te $1 out expreſſing the Species of Treaſon, good ; for 
raly, good: the Proceſs the lame in one Sort of Treaſon as in an- 

other. 
High-Trea- The Court of King's Bench have tower to Bail i in 
_ de High- Treaſon, notwithſtanding the Suſpenſion of the 
Silk, 103, Hates Corpus Act. 
But ſcee 1 Madl. And upon an Affidavit made, That the Priſoner was 
— Fenty, in ſuch an ill State of Health, that longer Confinement 
&c. would bring his Life in Danger, it has been done. Lord 


93, 
Montgomery's Cale. 


Carrington and Warren. B. R. 


Motion for N OURT was moved, That the Executor being 

Leave to plead . . . ; * 

double. likewiſe Heir at Law, might have Leave to plead 
double, viz. Solvit ad diem, and Riens per Deſcent, to an 


Action of Debt upon a Bond. 


An Heir hall Court refuſed the Motion, without an Affidavit, that 
1 had Riens per Deſcent. The — Law in Caſe of an 
2 Admini- 


Leave to 


— Ed OOO. OOO re PL 
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Adminiſtrator, who ſhall not be allowed to plead Plene plea 2 
per Deſcent 


Adminiſtravit, and no Aﬀets, without Affidavit. For vit — 
Plea, except 


this a Matter incumbent upon the Plaintiff to prove, I NE, 
and yet hes more in the Knowledge of the Defendant davir, that he 


has Niens per 


than Plaintiff. Duty of the Court not to aſſiſt the De. Dejrent. Nor 
all an Ad- 


fendant, by giving Leave to plead double, but . pro- miniirtor 


bable Ground, that the Demand of the Plainti * — 


the Defendant, cannot be maintained. = | Adminiflravit, 


and no Aſſets, 
without an Affidavit that he has no Aſſets. 


King verſus Dixon 410 his Wife. B R. 


Is was an Indictment againſt Dixon and his gg en 
— Wife, charging, That they G uterque eorum did — his Wie 
Wes and unlawfully ſuch a Day et diverſis aliis diebus lr gods 
O vicibus tam antea quam poſtea keep a common Gaming . 
Houle, contra pacem & formam Statuti c. And to this 


: Indictment the Defendant demurs. 


' 


The :1 17 Obj W taken a the Indictment was, «: 
That it thould not have been brought againft the Huſ- 
band and Wife; ; but the Huſband only. 


Court. This Objection would have Weight i in it, if the 
Property or Ownerſhip of the Houſe, was the Matter 
in Queſtion ; but it ſignifies nothing here, where not 
Property, but a criminal Management of the Houſe, (in 
which the Wife. may probably have as great, nay a 
greater Share than the Huſband) is the Fact charged. 
This Caſe not to be diſtinguiſhed from the Caſe of Hut. 55 
the Queen and Williams, which was an Indictment againſt 155 
Huſband and Wife, for keeping a Bawdy-Houſe, and 
held good; for as there the Wife may be concerned in 
Acts of Baudry, ſo here ſhe may be active in promo- 
ting Gaming, and furniſhing the Gueſts with all Conve- 


niencies for that Purpoſe. 


The 
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2. The 24 Objection was, That it was charged in the 
Indictment, that they er aterque ecorum kept a Gaming- 
Houſe, c. which was wrong; for two Perſons cannot 
jointly and ſeverally keep a Houſe ;. the keeping of the 
Houſe by the Huſband and Wife, is not a keeping the 
Houſe by the Huſband only, or by the Wife only. For this 
Purpoſe was quoted, 2 Rolle's 51, an Indictment againſt 

four Perſons for uſing the Trade of a Plummer, contra 
Stat. 5 Eliz. The Indictment, That they four et uterque 
corum uſed the Trade, held naught ; becauſe the Uſer 
of the one could not be the Uſer of the other. 


Suk. 382. Court. The Caſe in Rolles not applicable to the pre- 
ſent Caſe. For there the uſing of the Trade, not be- 
ing the Offence; but the uſing the Trade, without 
having ferved an Apprenticeſhip, (an Act to be per- 
formed by each ſingly and ſeverally) it was an Offence 
that was in its own Nature impoſſible to be committed 
jointly: Whereas here this may be committed by both 
jointly, and the Addition of uterque eorum, is but a fur- 
ther ſpecifying and corroborating the former Charge; 

for whoever ſays that both of them did keep c. does 
in Truth and Conſequence ſay, that each of them did ſo. 


5 34ly, It was objected, That this Indictment was upon 
a particular Statute, viz, Stat. 3 3 H. 8. cap. 9. ſect. 1 1. 
which Statute chalking out a particular Method of Pro- 
ceeding, for the — of 40s. per Day, the Party 
could not proceed by Indictment. ; 


Keepinga Court. Keeping of a Gaming-Houſe, an Offence in- 
Gaming- . I es | | : 4 5 5 "1 
Houſe, a Nu- dictable at Common Law, as a Nuſance; nor will the 
fanceatCom- Concluſion of the Indictment, contra formam Statuti, 
bar the Party from ſupporting the Indictment by Com- 
mon Law, ſuppoſing it could not be maintain d upon 
the Statute. e 


2 . But 
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— 
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But the Court were clear of Opinion, That an Indict- 
ment was not taken away by any Words in the Statute: 
So far from it, that there were Words in the Statute, 
which unleſs they had relation to proceeding by Indict- 
ment, muſt have no Senſe nor Signification at all. 
For the firſt, this Difference was taken, That where Where the 
a Statute creates, or makes a Thing an Offence, that 9 
was not ſo before by the Common Law, gives a certain 1d can e 


Penalty, and preſcribes a Method for the Recovery of purtized, but 


it, there the Act muſt be purſued : Contra of an Offence eas 5 
at Common Law, for which an Act gives a new Pe- 2 Cin if. 
nalty, or a new Remedy; for there the Remedy at citable be- 
Common Law, ſhall not be taken away without nega- Salk. 460. 
tive Words. EE 1: | 
For the ſecond, the Words of the Act inſiſted on were, 

to be recovered by Ge. or otherwiſe; where it was ſaid that 

all the Remedies, or different Ways of proceeding, be- 

ſides by Indictment, having been enumerated before, 
thoſe Words or otherwiſe, muſt be underſtood of Indict- 


ments, or nothing. 


It was objected, That if this were to be conſidered, + 
as an Indictment for a Nuſance at Common Law, it 
would not be good for want of concluding, ad commune 
nocumentum of the King's Subjects. 


| Court. Not neceſſary to conclude ſo here; the Of- 
fence in its own Nature, importing thar it is ſo. Beſides, 
the Word common ſupplies this Defect, if it were one. 


Laſtfy, it was objected, That as this Indictment was s. 
laid, the Penalty of 40's. a Day given by this Statute 
could not be recovered ; for not ſaid that per ſpatium of 
one Day, or ſeveral Days they kept c. but only that 
ſuch a Day Tc. | 


Court. Keeping a common Gaming-Foufe any Part 
of the Day enough. Indeed more Days might have been 


T, erm. Iich 3 Geo. i # N 


338 
5 laid; for the Time ſo uncertain as to all but one Day, 

that only 40 5. recoverable. a ns 

Judgment pro King niſi. 
D E 
3 Geo. I. 
In Banco REOIS. 

F. ann Chamberlain of London, 

verſus Wiltſhire. 
rer of HE only Queſtion was upon the Validity of a 
ity of Lon- 


don, 


By-Law in the City of London, That none but 


255 Salk.143, Free Porters ſhould intermeddle with the carrying or 


unloading of Corn, Salt, or Sea-coal, or any other 
Goods out of any Barge, Lighter Ge. between Stains 
Bridge and Kendal in the County of Kent, that are to 


be imported into the Port of London, under the Penalty 


of forfeiting 20 5. for each Offence; except in Time of 
Danger, and to ſave the loſing of Goods, 


It was argued againſt the By-Law by Peer Williams to 


the. —— Effect. 


1 ny 5 | The 


Term. Nich. Geo. 1, "FT 


The By-Law reſtraining the Number of Carts in the 
Streets of London, did not prevail without the greateſt 


Difficulty ; and the main Reaſon for which that By-Law. 


was adjudg'd good, was, That an unlimited Number of 
Carts would occaſion — and be a Nuſance to Paſ- 
ſengers. 

A Navigable River in all Reſpecis like a Highway; to 
be free to all, and none ought to be debarred from 
uſing it. 

A Man cannot certainly have a more natural Right to 
any Thing, than the free Uſe of his Bodily Labour; and 
therefore a By-Law, that ſhall reſtrain a Man from the 
Ule of that, as this does; muſt be naught ; eſpecially 
when no Recompence is given in lieu of it. 

To the Performance of this Imployment, the ſerving 


an Apprenticeſhip not neceſſary; for it requires not 


Skill, but Strength. 


This is a By-Law that enhances the Price of Carriage; 


and encourages Idleneſs. _ 
The Extent of this By-Law, from Gains Bridge to 


-Kondel | in the County of Kent, much too great. 
The King by his Proclamation could not make ſuch 
a By-Law ; and certainly no derivative Power, can be 


greater than the primitive. 


Not ſo much as an Exception i in this By-Law, for 
the Owner of the Goods, or his own Servants; ſo that 


according to this Law, a Man can neither carry his own 
Goods, nor employ his own Servant, Oc. 
This By-Law penned in obſcure and ambiguous 
Words; very uncertain what Act may amount to inter- 
meddling ; perhaps the helping and aſſiſting a free Por- 
ter, tho at his own Requeſt, may be conſtrued ſuch; 
From all theſe Reaſons put together, he c8ncluded, 


Taat this By-Law was both unreaſonable, and prejudicial 


to the Subject; and therefore void. Caſes quoted by 
him in his Argument were, Lutwyche Rep. 564. Moore 
591. 1 Rolles Abr. 304. e Carter 68, 118. 


Jones 144. 3 Mod. 158. 
Banneaux 
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Banneaux 2 Plaſtead B. R. 

gp nt | DECLARATION was delivered generally as of 
neceſſary, the laſt Term; and in that Declaration it did 
ares A og appear, That the Cauſe of Action did not ariſe before 
. © the Middle of that Term. Upon a Verdict for the 
Day in the Plaintiff, it was moved in Arreft of Judgment, That the 
which the Declaration being as of the laſt Term generally, muſt 
bes? have Relation to the firſt Day of the Term; and conſe- 


quently the Declaration will in Point of Lav, be ante- 
cedent to the Cauſe of Action. e 


It was urged by the Cl for the Plaintiff That 
by entring of a ſpecial Memorandum upon the Record, 
viz, ſuch a Day of the Term, which would not contra- 
dict but explain the Record, this Motion would fall to 
the Ground ; and that this might be done without 


moving the Court. 


Parker and Pratt of Opinion; That they 1 might enter 


this Memorandum of Courſe, and without Leave; and 


the rather becauſe here was no Deceit, as to the Den 
dant; for he very well knew, that he was not arreſted, 
nor Bail put in, until the Middle of the Term; and 
conſequently that this Deklaration could not be as ws 
the firſt Day of the T erm. 


inion, That the ſpecial Memorandum 


Eyre of Op 
but that the proper Way was by 


ought to be entred ; 
Motion. 


Upon which EFRON Cheſhyre, to — the Diſpute, 
moved for Leave; and had it. 


2 „ Su] Queen 


wr 


"Term. Mich. FILED . K. = 


Been and Kupfer B. R. 
Vide Ante, 248. 


1 18 was a Caſe, that had been long depending; Q*ftion, 
and the only Queſtion reſerved to be ſpoken to, Deer deer 
was, Whether upon the Stat Hye of 3 * aW. VM. cap. 10 anne, 
about Deer ſtealing, the Juſtices of Peace, might convict Jod not hey 
the Offender in his Abſence, upon his Default to ap- ng: be con- 
pear, being duly ſummon d? Or whether the Juſtices Abſence > _ 
ought. not by iſſuing qut their Warrant, for apprehend- Stat.; & 4 V 
ing the Party, have .compell\ d him, to appear 1 5 > hom — 98 
| ſtealing, 
"Perwis for the latter Side of the Queſtion. _ 
The Statute being ſilent in this Matter, the Rules of 
7 Law onght , to be purſued, As far As poſlibly 
they can. 
The: Judgment of the Juſtices i in this Cafe, is final, 
and . no Re · examination; 85 natural Juſtice requires, that 
the. Juſtices, ſhould, have the Party, brought before t EM, 
if poſhble. 
The Stat. 33 H. 8. cap. 20. the firſt Statute, chat gave St, 3 : 1.8. 
Leave for a Man to, be tried in his Abſence 3 but this 4% Stat. that 


ave Leave 


Statute was. held to be by Conſequence and Icmplication, or any Man 

. repeal'd by that Statute of Philip and Mary, whereby all 10, Ale 

Trials - are, left to. the, Courſe pf, the. Common Law. 18 & > 

Sraundforde 90. b. EM 
The Conſequence of a | Conviftion upon this Statute, 


very penal, viz. for want of ſufficient Diſtreſs, a Year's 


Impriſonment and Pillory. 
Subject Matter of this Statute a Treſpaſs at Common 2 Co 


Law, in which Caſe a Capias lies; therefore the Juſtices ar Common 


here -ought to have iſſued out their Warrant, . is 
their Capias. 
No Words in this nents. that pive Juſtices a 3 


to o convict without Appearance; if they have it by Im- 
48 plication, 


* 3e — — 
— —— e * 
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forks. Mich. : Geo. 1. B. K. 


— 


IM 


Econtra. 


plication, it is a greater Power than is veſted in the 
Judges of Weſtminſter-Hall 

By this Act of Parliament a corporal Puniſhment is to 
be inflicted; and according to the Rules of Common. 
Law, where the Judgment 1s to be corporal Puniſhment, 


Judgment cannot be given in the Abſence of the Offender. 


Even in Attainders by Parliament, Execution cannot 
be awarded without the Perſon be preſent, and aſked 
whether he has any Thing to ſay, why Judgment ſhould 
not Tc. | 5 J op Me TA 

But the very Statute we are now upon, plainly ſup- 
poſes the Party ſhould be preſent; for in the th Sect. 
Power 1s given, for Fear the Offender after Conviction 


| ſhould eſcape, to the Conſtable, other Officer, or Perſon 


proſecuting, to detain; which plainly imports his being 
preſent. 5,„ 5 

It is obſervable, That tho' by the Statute, the Power 
of convicting, is given to the Juſtices of the County 
where the Offence is committed; yet in Caſe the Party 
fly, and is apprehended in another County, then this 
Power is devolved to the Juſtices of that County where 
the Party is taken, purely that the Party may be preſent 


when convicted. 


As to the Objection, That this Conſtruction will ren- 
der Convictions difficult; becauſe a Perſon may be ſum- 
mon'd, when he cannot be taken. The Anſwer is, that 
if Summons in this Caſe were ſufficient, it muſt certainly 
be a perſonal Summons ; and he that can be perſonally 
ſummon'd, may be taken. 


Forteſcue, Solicitor General, contra. 

By the Statute which we are now upon, a new Judge 
and a new Way of proceeding is eſtabliſh'id. The very 
Deſign of the Statute is to prevent thoſe Delays, that 
attend the Forms of Common Law Proceſs. The Pro- 
ceedings in this Cale, where the Statute is ſilent, and 
does not interpoſe, to be conducted by the Rules of na- 


tural juſtice. 


2 D He 


— 


= i 7 erm. Mich. 3 Geo. 1. B. N. 


2.48: - 


He denied the Rule laid down, That in ſummary 
Proceedings the Rules of the Common Law are to be 


| obſerved; eſpecially ſuch Rules, as would directly over- 


turn the Nature of a ſummary Proceſs, and make it 
more prolix . , 
If this Act of Parliament had not intended to have 


pared away all the Forms of Common Law, ſome of the 


Proceedings by the Common Law, would have been 
taken Notice of by the Act. „ 3 
It is very expreſly ſet forth in the Conviction, That 
the Party was duly ſummoned, and had Notice to ap- 
pear and ſhew Cauſe, why he ſhould not be convicted. 
This is all, that the Rules of natural Juſtice require; 
he might have appear'd if he pleas'd; and ſurely he ſhall 
not take Advantage of his own Wrong, or elſe it will be 
in the Power of any Perſon at Pleaſure, to avoid being 
convicted. „„ 

As there are no Words in the Act of Parliament, 
that give a juſtice of Peace Power to convict in the 


Abſence of the Offender; ſo neither are there any 


Words in the Act, that make his Appearance neceſſary: 
If therefore the Act of Parliament is ſilent, and may be 
expounded either Way, that Expoſition ought certainly 
to prevail, which will render the Act moſt effectual. 


This is not to be conſidered as a Criminal Proceeding, 


but a Civil one for a certain Sum of Money. 

11 Co. 93. Bagge's Caſe; a Perſon may be disfranchis'd, 
loſe his Freehold, if when duly ſummon'd he will not 
appear; and the conſtant Practice is to proceed to Dis- 
franchiſement, in the Abſence c. if the Party ;being 

duly ſummoned refuſe to appear. 

Nay this Point was carry'd one Step higher in Glide's 
Cale, Trin. 4 Will. & Mary ; for it 1s there held, That if 
the Party lives out of the Town, he need not be ſum- 
mond; and the Reaſon is, becauſe it was his Duty to 
attend. - EEE | 
N. B. There were two Convictions; and in one of 
them, the Party before Conviction was heard by his At- 

torney : 


1 


344 Term. Mich. 3 Geo. 1. B. R. 
torney: Therefore it was obſerved by the Solicitor Ge- 
neral, That tho' ſtrictly ſpeaking, according to the Forms 
of Law, the Offender could not make an Attorney to 
appear for him; yet in this Caſe, where the Proceſs is 
of a ſummary Nature, and the Rules of natural Juſtice 

principally to be regarded, it is material, that any Per- 

ſon was heard in his Behalf; becauſe then it cannot be 

ſaid, That the Perſon was condemned unheard. = 

No Caſe or Authority quoted to ſhew, That the Juſtice 

has a Power to apprehend. 8 OD 2 

It is true, That where an Act of Parliament is plain, 

Conlequences are not to be regarded ; for that were to 

aſſume a legiſlative Authority: But where an Act of Par- 

liament is Joubtfal, there the Conſequences are to be 

#b.97. conſidered; and Care is to be taken, That fuch an In- 

ooh to be terpretation, be not put upon the Act, as will quite 

ſocxpounded, elude the Force of it; and that will be the Caſe here, if 

clude the there can be no Conviction, but upon the Appearance 

orce of em. N ROM 9 | 

of the Party. 5 

Uſual for tee Whereas no Inconvenience, no Breach of any Rules of 

gs of Hack. natural Juftice attends the other Interpretation, Statute 


ers of Hack- - 
K 5&6 M. & M. cap. 2 2. about Hackney-Coaches almoſt a 
on Sunmons, parallel Caſe; and the general Practice of the Commiſ- 


without A n "0 RT 8 555 | 
pearance, fioners there, is to convict without Appearance, upon a 
Summons. | 


r 


judgmen: — Parker, Chief Juſtice. A Court may perhaps in Pru- 
in de Ad. dence, not care to give Judgment in the Abſence of the 
ſence of the Party; but I ſee no Reaſon but that it may be done, 
and I take it to have been done in Mawgridge's Caſe. 

But Execu. Execution cannot indeed be awarded but in the Pre- 
tion cannot ſence of the Party; but that depends upon this Reaſon, 
otherwiſe That there may poſſibly be a Mittake of the Perſon; or 
Preſence of ſome other Reaſon may have happened, ſubſequent to 
mr he the Judgment, why Execution ſhould not be awarded, 

which it is but reaſonable the Party ſhould have an Op- 


portunity to inſiſt upon, 


2 . But 
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But here had the Party appear'd, it is taken for grant- 
ed, Judgment might have been given in his Abſence, 
I am of Opinion that the Summons mult be perſonal; 


and therefore altogether as eaſy to take, as to ſummon. 


The Act plainly ſuppoſes, That the Juſtices have a Power 
to apprehend him; or elſe the Clauſe would be a nuga- 
tory Clauſe, which ſuppoſes the Offender may be appre- 
hended. VVV 

The Expreſſion of detaining does likewiſe ſuppoſe him 


preſent; otherwiſe the Act thould have run thus, in Caſe 


he be preſeut. | 


It is a known and general Rule, That a Statute ought Scutes 


to be interpreted by the Rules of Common Law; and 
therefore ſince this is in Nature of a Treſpaſs, for which 


poſes Juſtices of Peace have a Power to apprehend him, 
and that they will execute this Power; and ſince it is as 

eaſy to apprehend, as it is to ſummon, I am of Opinion 
at preſent, That the Juſtices ought to have the Party be- 
fore them. _ 


Judge Pratt. If a Juſtice of Peace has a Power of 
iſſuing out his Warrant, for the bringing of the Party 
before him, ic mult be given him, either by the expreſs 


Words of the Statute; or as a Power, incident to the _ 


Juriſdiction, the Statute inveſts him with; if the latter 
Way, I fear, he muſt have the ſame Power allowed him 
in all ſummary Proceedings. 

If a Summons be fuſe: 
ſame Summons ſhould not do here, as in other Caſes, 
vi. the leaving at the uſual Place of his abode, where 
the Party cannot be found; and then a Perfon may be 
ſummon d, when he cannot be taken. Adjournatur. 
Vide Poſt. Hill 3 Geo. 1. 


ent, I know not why the 


ST Corporation 


ought to be 
Interpreted 

by the Rules 
of Common 


a capias by Common Law lies; fince the Act plainly ſup- Cad., in like 
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Corporation of Banbury. B. R. 
whether PARKER Chief Juſtice. If a Mayor be not choſen 


een lüb by the Time preſcribed by the Charter; and there 

Head: be no Proviſion in the Charter for the old Mayor's con- 

„ Les af tinuing on, until a new Mayor is choſen in, the Corpo- 

Equity 129. ration is diſſolved ; and eee cannot Prodecd to 
a new Election. 

Indeed ſome are of Opinion, That 0554 may be cured, by 
the iſſuing out of a Writ under the Great Seal, impower- 
ing them to proceed to a new Election; but others are 
of Opinion that even this will not do, and that there 
is no other Remedy but to obtain a new Charter from 
the Crown. But Nobody ever thought, that in ſuch a 
Caſe, the Quondam Corporation could revive itſelf, by 


chooſing a new Head, without ſuch a Writ under the 


Great Seal. 
Johnſon and Louth. B. R. 

ee \HE Queſtion was, Whether a Gunner was within 
—_— the late Act of Parliamenr, that orders thoſe 
a5 js privi lifted as Soldiers, to be diſcharged from Arreſts for Debt, 
eged from 

Arreſts for | 
Debt: It was objelted, That they were not within the Act ; . 


LEH beeadſe they were Warrant Officers, and took a particu- 
the ſame Pu- lar Oath 3 and becauſe the Makers of this Act of Parlia- 
aiſhmenr, in ment, ſeem'd apprehenſive that they would not have 
tiny and De- heen liable to the ſame Puniſhment, in Caſe of Mutiny 


— 1 and Deſertion, as other Soldiers, unleſs my had by an 
22 expreſs Clauſe made them ſo. 

It was likewiſe inſiſted, That the Deſign of the Act, 
being to encourage Men to enter into the King's Service, 
mult not be extended to ſuch in the Army, whoſe Pay 
was ſo conſiderable, as that this alone would be a ſut- 


ficient Inducement. The Pay here was 1 s. 4 d. per Day. 


2 7 Court, 


Te erm. "ich. 2 LE. E 7 2g 1 


Court, As to the Clauſe in the Ac relating to Mu: 
tiny and Deſertion; the Act only ſuppoſes it poſſible, 
that there might be a Doubt; and therefore wiſely re- 
| ſolves to make every Thing clear, where the Puniſhment 
to be inflicted is nothing leſs than Death. 

But then the Act of Parliament Nele the Doubt, 
as we do now, That he is a Soldier. 

The Matter does not turn upon the Quantum of the A Troop. 
Pay; if it did, a Trooper moſt certainly would be out 3 
of the Act, whoſe Pay is much more conſiderable than from Arreſt 
that of the Gunner, and who generally gives a good well as eher 
Sum of Money for his Place. . 

The- Reaſons why a Gunner's Pay is more confidera- 
ble than that of the Soldier, are, 1/7, in Reſpect of 
their Skill; and 2dly, the Hazard they run; ww which 
Conſiderations render their Service more neceſlary, and 
make it more reaſonable, that they ſhould not be taken 


away from the Service. 


Accordingly he was diſcharged. 


D E 


1 


r 

Termino S. Hill. 
2 es. 
In Baxco Recis. 
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Cole and Hawkins. 


Vide Ante. 273i; 


A ſumpſit. ASSUMPSIT. The Plaintiff | declares upon a Pro- 
Aliens Hine miſe made the 16th of Fay. 1706. The Defendant 


and Place not pleads in Bar, the Statute of Limitations; and that the 


mien Cauſe of Action did not accrue within ſix Years before | 
the exhibiting of the Bill. The Plaintiff replies, the 
Bill was exhibited the 23d of Jan. 1713; and that 
Cauſe of Action did ariſe within fix Years before exhi- 
biting the Bill. e 
— To this the Defendant demurs. 
Now Parker, Chief Juſtice, deliver'd the Reſolution of 
the Court. [ 
as Judgment muſt be given pro Quer. For this being the 


as are only Cafe of a Parol Promiſe, the Day in the Declaration is 
Matters of 8 338 . R 
Form, and not material; and therefore the Plaintiff in his Replica- 


ys by Ver- tion, has only departed from an immaterial Part of his 


dic, are now Declaration; which would be cured by a Verdict, and is 


aided upon a ; ; 
general De- now aided upon a general Demurrer, by Statute for A- 


murrer, by 


Stat. for A. mendment of the Law. 5 
2 Were 


mendment of 
the Law. 


"Fork Full Gra I. Br K. 
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— 


Were it more than 2 of Rota, A Verdict Gind 
ing the Promiſe at another Dayy could never cure it, as 
moſt certainly it would, 

And for this Purpoſe, was quoted the Cale of Lib and? 


Raynes, 1 Lev. 110, reported likewiſe 1 Keble 566, 578, 


the 12 — 
tion from the 
Time or Place 


where this Learning laid down, That for the Plaintiff in taid in the 


his Replication, to vary from the Time or Place in his 


Declaration, 
is no Depar- 


Declaration, in order to follow the Defendant s Plea, is ture in tranſi- 


not a Departure. Tr 
In the old Books i as would have been a De- 
patture, 22d Aſſiſe 85. 12 
And unleſs what ſtrictly ſpeaking is a 8 
ſometimes allowed; unleſs the Plaintiff, where the De- 
fendant by his oltification, makes the Time or Place 
material, may follow the Defendant's Plea, tho' it lead 


tory orga 
| Tho it od d 


Departure by 
the old Book:. 


In tranſitory 


where Time 
and Place are 


not material, 
the Plaintiff 


him to thacker Time or Place; all that Doctrine, That may declare 
in tranfirory Actions, where Time and Place are not or Place, 


-e the hanger may declare at any Time or Place, 


n pro Quer, | 


Burgh and Blunt. B. R. 


Gray BANT Chefyre moved for an Aecachmhe,; 
againſt the Judge of the Court of Holderneſſe in 
Yorkſhire, for diſobeying a Tolt, whereby the Cauſe! 
was to have been removed into the County Court, from 
whence, as the Serjeant believed, the Parties defigned by 
aà Ponte, to remove it into the burt of C. B. and tho 
by a Recordare, it might have been removed at once, 
into the Court of C. B. yet the Parties might take this 
8845 if they pleas'd, 


Ic was urped by the Serjeant, in Behalf of his Motion, 
That Diſobediehce to the Tolt was a Contempt to the 
Law of the Land, over which the Court of B. R. were 
Guardians: That that Court was inveſted with à general 

4 Juriſ- 


ment for hea 


350 


T Hill 3 > Geo I. I * 


Aut. 48, 60. 


riſdiction over inferior Courts; and was to take Care, 

Not only that they did not tranſgreſs their Juriſdiction, 

but likewiſe that they proceeded regularly in Matters 
W within their Winken 


««Follgn Eyre. The more proper Way i is firſt by Man- 


n. to oblige them to obey the Tot; and if notwith- 


Mot ion to ſu- 


perfede a 


Writ de Ex- 


communicato 


| Randing that, they proceed, an Attachment may be 
granted for Diſobedience to the Mandamus. 


I do not ſee, why we may not as well grant an At- 
tachment, againſt the Judge of a Spiritual Court, for 


proceeding after an Appeal, as do what is now aſk'd. 


Ruler, Chief juſtice. Several other 1 beſides 
that deſired. Vou may have a Prohibition; or you need 
make no Defence, and bring your Writ of falſe Judg- 
ment; and when they ſhall return that they were ſerved 
with the Tolt, as they muſt, it will then appear, That 
all the Proceedings are erroneous ; for their Juriſdiction 
fail'd, upon the Receipt of the Tol. 


But the Serjeant preſſi ing his Motion, and Serjeant 


Page affirming, that he had the Motion granted him, in 


the Caſe of King and Langſton, the Court made a Rule 
to ſhew Caule, * an Attachment ſhould not be granted. 


King and T "7 B. R. 


THE Court was moved to ſuperſede a Writ de Bro 
communicato capiends. _ | 


capiendo, before the Return, and granted. 


The Objection to the Writ a That it was too ge- 
neral; and that it did not appear, That the Cauſes for 
which the Party was to be impriſoned by the Writ de 


Excommunicato capiendo, were of Spi ritual Conuſance; 
2 for 


— ese 
— - 


for it was only in quodam negotio concerning the Correc- 
tion and Reſormation of Manners. 


1 * 


To this it was ſaid, That the ſame Strictneſs is not 
required in Writs as in Libels; and further it was much 
inſiſted upon, That he was ſaid to be excommunicated, 
according to the Canon; and the Cafes of the King 
and Toſeland, and the King and Fowler were quoted. 4 293. 
But the Court were clearly of Opinion that the Writ Ja che Writ 8 
was too general. 8 5 „ „ 
Then it was inſiſted upon; That the Motion for the 
Super ſedeas, was made too early; becauſe before the 
Sheriff had returned the Writ; and to this Purpoſe 
1Siderfin 181, was cited: | 
Parker, Chief Juſtice. This is a Writ which Iſſues out wir & Er. 
of Chancery, returnable into this Court, and deliver d cut ef Chun. 
to the Sheriff in the Preſence of the Juſtices ; and this <7 pum 
whole Matter is entred upon Record. Now when the 85 
Court of Chancery have iſſued out this Writ, and it is — 
delivered to the Sheriff, the Chancery if applied unto for fads te, 
a Superſedeas, would probably ſay; they had nothing to 
do with it. 1 . „ 8 
And then if the Court of B. R. cannot grant a Su- 
perſedeas before the Return, the Conſequence will be, 
That a Subject may for a long Interval of Time; wiz. be- 
tween the Delivery of the Writ to the Sheriff and his 
Return, be wrongfully deprived of his Liberty, without 
Poſſibility of Redrels 
The Command to the Sheriff to execute the Writ; is 
the Command of the King; and the Queſtion is, Whe- 
ther this Court, ſhall let the Sheriff execute that Writ, 
when the Execution of it is intruſted to them, and an 
Entry of Record made of it, where the Writ appears to 
the Court to have iſſued out erroneouſly. 


Certainly 


Ter erm. „ Fall. 3 2 1. I R 


- Certainly this Court wiche have quaſh'd it, — it 
was deliver'd to the Sheriff; à fortiori therefore now; 
for it is no more than for us to correct our own 4 


ſtakes, call back a Writ that iſſued thro' our Overſight. 


Eyre, Judge. The Return of the Habeas Corpus, no 
Relation to the Writ de Excommunicato capiendo, which 
intirely deſtroys the Authority of the Cale in Sideufn. 

J take this 8 to be poſſeſs d of the Cauſe by the 


Entry of the Wait upon Record, and Delivery over to 


the Sheriff. 


The Writs har go out of this Court, if they [ue 
erroneouſly, are frequently ſuperſeded before the Return; 
tho' thoſe Writs as much our of the Hand of the Court, 
as this Writ. 


Pratt, Judge, I take the Reaſon of the Provifion, 
That this Writ ifſuing out of Chancery, and returnable 
into this Court, muſt firſt be open'd in this Court, and 


in the Preſence of the __ of this Court be deliver'd 


to the Sheriff exequend', to be a Provifion in Favour of 


the Liberty of the subject, That a Subject may not be 
deprived of bis Liberty, by Writs that iſſue of Courſe 


out of Chancery, until ſuch Time as the Judges of this 
Court, ſee whether he has deſerved it or not. 

To ſay this Writ carmot be ſuperſeded before the Re- 
turn, is as much as to ſay, That this Court ſhall not 
correct their own Miſtake, until the Miſtake has occa- 
fion d as much Miſchief as poſſibly it can. | 


Chief Juſtice Wie, This Writ is aQually entred upon 
Record; for the Entry is Delib' fuit in the — of the 


Juſtices, to the Sheriff exequend”. 


The Writs that iſſue out of this Court, never entred 
at large upon Record, before the Return, tho' in Strict- 
neſs they dub; but here the Wrat 1 is always enter d ar 


large. 
To: * 


* ili 3 Geo. 1 38 


a 


The ſuperſeding of our own Writs, before the 2 
turn, is a ſufficient Proof, that Writs may be ſuper- 
ſeded, tho' not in Court. The Obligation of the Sheriff 
to execute this Writ, reſults from an Act of this Court; 
and ought cherefore to be ſubject to the Controul of 
this Court. 

It is a general Rule, That whenever the Court is poſe Aurin. 
ſeſs'd of a Record, they will proceed upon it. 

And upon this Gicund 5 it 1s, that if the Plaintiff in 
an Appeal becomes Nonſuit, the Court will nevertheleſs 
oblige the Party to plead to it. 

In Fact theſe Writs have not been W 9 before The Writ de 


Excom. cap. 


their Rerurn ; but I ſee no Reaſon wy they may not. never ſuper 
ſeded before 
the Return, 


A agel. Was granted accordin 4 = until now. 


College of Phyſic cians verſus. Dr. Weſt. 


HE Queſtion was, whether a Man, that had Quzſtion, 
taken his Degree of Doctor of Phyſick, in either Peron har 
of the Univerſities, might not practiſe in London, and Petter. 
within ſeven Miles of the ſame, without a Licence from ene way 
the College of Phyſicians ? Univerſities, 


m ght not 
practiſe in London, without a Licence from the College ? 


The Court clear of Opinion, That a Licence from 
the College was neceſſary; and that by Reaſon of the 
Charter of Incorporation, confirmed by 14 C15 H. 8. 
cap. 5. penn d in very ſtrong and negative Words. 
As to the Teſtimonials granted by the Univerſities, 
upon a Perſon's taking the Doctor's Degree; the Court 
was of Opinion, That theſe Teſtimonials might have 
the Nature of a Recommendation; they might give a 
Man a fair Reputation, but conferr'd no Right; and 
conſequently all thoſe Statutes, which have confirmed 
the Privileges of the Univerſities, could revive or confirm 


4 X nothing, 


—— et Kc 


Term. EI > 2 1. — NR. 


A Scire Facias 
a Writ of 


| nothing, but the Reputation, that this Teſtimonial might 


give ſuch Graduates. 
And whereas it has been inliſted, That by the laſt 


Clauſe of this Statute, it is ſaid, That none al practiſe 
in the Country without a Liane from the Preſident 


and three Eleds, unleſs he be a Graduate of one of the 


Univerfities; it was {aid all the Inference from that would 
be, That poſſibly two Licences ky be N where 


4 Perſon is not a Graduate. 2 
In the Caſe of Dr. Levet, Lord Chief Juſtice Holt did 


not think this a Queſtion worth being found ſpecially. 
The College of Phyſicians without Doubt more compe- 

tent Judges of the Qualifications of a Phyſician, than 

the Univerſities; and there may be many good Reaſons 


for taking a particular Care of thoſe, chat CIA Phy- 5 - 


lick in London. Adjournatur. 


Nucen and Aires. B. R. 
State of the Caſe, Vide Ante. 258. 


] RD Chief Juſtice Parker gave the Reſolution of 
the Court. 

We are all of Opinion that Judgment mo be given 
for the King, and againft the Defendant. 


The firſt Objection is, that a Scire Finder 4 1s not the 
proper Remedy, the King not being concerned ; but 
that an Action upon the Caſe ſhould have been brought. 

As to this, Sir Oliver Butler's Caſe, 3 Lev. 220, is an 


Right, where EXPIC1S Authority, That a Scire Facias 1s the proper 


the Patent i IS 
injurious. 


Way; and that the Crown de Jure 7 to permit Sub- 
jects to ſue in the Name of the King. 


The ſecond Objection, That there ſhould he been 
an Office found, may be anſwered by the ſame Autho- 


Oy 3 for the Objection was there taken, and held, 
That 


— TG 


6 #95. 


T bar no Office was neceſlary, becauſe there was no o For- 
feiture. 


As to the Objection ariſing Gon the Days upon 
which Tc. the Anſwer to that is, That it is Matter of 
Evidence, of which the Jury are the proper Judges. 
 Brafhon Lib, 4. cap. 45, ſhews how the Law anciently 
ſtood, with reſpect to different Days and Diſtances, 


within which Fairs and Markets, could or could not be 


held. 


Markets in London very cloſe upon ane another 3 and 


the publick Good requires it ſhould be ſo, which will 
over. ballance a private Detriment. 


Another Objection was, That it was ſaid, that the 
Grant was to the Prejudice; whereas it ſhould have been, 
that the Markets were to the Prejudice. And in Favour 
of this Objection, 11 H. 4. 5, was quoted. 

Anſwer. In the Caſe quoted, the Grant was condi- 
tional, viz, ſo far as it ſhould not be prejudicial ; and 


therefore I doubt not, but in that Caſe, if there had 


been a Prejudice, an Action upon the Caſe would have 
lain, notwichitanding the Grant; but the Caſe before us, 


is the Caſe of an abſolute Grant, which is to be ſet aſide, 
becauſe it breaks in upon another's Right. 

The finding in the Ad quod damnum is thus, It would 
be no Damage if we grant. What would be no Da- 
mage? The Grant, 


As to the Objection, That 8 Sire Facias was. diſcon- 

tinued by the Death of the Queen; we are all of Op i. 
nion, That this is helped by the Stat, 1 An. cap. 8. penn 
in the ſtrongeſt Terms imaginable. 


| Judgment was given againſt the Defendant 
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Argument 3 


pro Quer. in 


Error. 


Stat. 1 Fac. 
not repeal'd 
either by 

3 Fac. or 

3 Car, 


— 


Thornby and Tias | B. R 
Vide ante. 1 ys 


Jupoxenn having been given for the Defendant 
in C. B. a Writ of Error was brought in B. R. 


Mr. Reeves pro Quer. in Error. 
This Cafe depends upon the Conſtruction of three 
Acts of Parliament; all of them Acts made pro bono 


publico, to prevent the Growth of Popery; and there- 


fore they all ought to have a large and liberal Interpre- 
tation, ſuch an Interpretation as will beſt anſwer the 
Deſign of their making. 


The firſt Queſtion i in this Caſe is, Whether the Stat. 
primo Jacobi, is not repeaPd by tertio Facobi, or tertio 
Caroli * 

That it is not repeal'd by tertio Jacobi, ER enough ; N 
becauſe the Perſons, Offences and Penalties, in chele 
two Acts of Parliament, are difterent. 


Nor is it repeal'd by 3 Carol 

It is not pretended to be repeal'd directly, and by {o 
many expreſs Words; on the contrary it is ſaid in the 
Beginning of 3 Car. that the Stat. 1 Fac. ſhould be in 


full Force. 


Such an Interpretation, if 8 ought to be put 
upon theſe two Acts, as that they may both continue in 
Force; eſpecially when the latter Act takes Notice of the 
former, as an Act in F orce, and which —— to con- 
tinue ſo. 

If Statute primo Fark 0 was repeal d by tertio Car. 
then the Offenders againſt 1 Fac. would be in a better 
Condition after Stat. 3 Car. than before, which no one 
can imagine who reads the Preamble of Stat. 3 Car. But 
this would plainly be the Cale ; their — to pur- 

1 chaſe 


A 


. 
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chaſe would be reſtored c. The Stat. 1 Fac. as to Per- 
ſons already beyond the Seas would be intirely ineffec- 
tual; for contrary to Law, that Perſons out of the 
Land ſhould be outlawed, unleſs in ſome particular 
| Caſes eſpecially provided for. 

Lord Coke 3 Inſt. 178. is poſitively of Opinion, That 
Stat. 1 Jacobi, is in Force, notwithſtanding the Stat. 
3 Jacobi and 3 Caroli. | 


The ſecond Queſtion in the Caſe, is, Whether any 
Eſtate will veſt in the Offender, notwithſtanding the 
Stat. 1 Jac. 


Stat. primo 
Fac. about 
Roman Ca- 
tholicks, how 
to be inter- 


The Words whereof, as to this Purpoſe, are: Shall in breted. 


Reſpect of himſelf only, and not in Reſpect of his Heirs or 


Poſterity, be diſabled to inherit, purchaſe, take, have or en- 


joy, any Profits, Hereditaments, Chattels, Debts, Legacies 
Oc. And that all Eſtates, Terms and Intereſts whatever to 
be made, ſuffer'd or done, to the Uſe of any ſuch Perſon, 
or upon any Truſt or Confidence, mediately or immediately, 
zo or for the Benefit or Relief of any ſuch Perſon, ſhall be 
entirely void. | | | 

Hard to imagine that all Manner of Conveyances 
whatever, ſhould be made void; and yet the Capacity of 
having the Lands veſt in him, not taken away. 

As for thoſe Words, Not in Reſpect of his Heirs or Po- 
ſterity, the Meaning of that is only to enable the Heir to 
inherit from any remote Anceſtor, notwithſtanding this 
Incapacity or Diſability of the more immediate Anceſtor. 

The Inrerpretation contended for on the other Side, 1s 
directly contrary to the Words of the Att. For whereas 
the Act ſays, That in Neſpect of himſelf, he ſhall not in- 
herit Oc. They ſay he hall, and by that Means be ena- 


bled by Fine Cc. to bar the Heir; which if he be Pro- 


teſtant, will moſt certainly be done. 

This then is an Interpretation flatly againſt the Words 
of the Act, in Favour of the Offender, and to the Pre- 
judice of the Heir, who 1s by the ACt of Parliament, 


deſigned to have all the Power over the Eſtate. 
4X Hobart 


— =” _ » — g * — — — 2 * - — _> 
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Hobart 336, mentions two Sorts of Rights, viz. us 
acquirendi & us alienandi, ſo that according to him, 
the Right of Alienating, is look d upon as a Right or In- 
tereſt. 5 . TT | 


_—_— 


— 


As to the Objection, That if this be a Right or In- 
tereſt, it is ſuch a one, from which no Advantage can 
poſſibly accrue to the Party; becauſe upon Sale the Mo- 
ney is forfeited: It may be anſwered, 1/7, That Money 
may be diſpos'd of ſecretly, may be ſent beyond Sea, 
and the Forfeiture impoſſible to be come alt. 

Beſides 2dly, The Power of diſpoſing of the Eſtate is 
a very conſiderable Privilege, tho' he were not to get any 
Money by it. EL a 


To the Objection framed from thoſe Words, And not 
in Reſpe Tc. beſides what has been ſaid before, they 
prevent Corruption of Blood, and make the Puniſhment 
Perſonal only. en Ls 3:6 


To the Objection, That by Interpretation of Law, the 

Crown is to have the Profits, during Non- conformity: 

Penalties zu. It may be anſwered, That the Rule laid down by 
Any and nor them, muſt be admitted for Law; viz, That in Penal 
—.— N Statutes, when the Act is ſilent to whom the Penalty is 
go te forfeited, the Crown ſhall have it. And ſo it muſt have 
been here, had the Words of the Act been, ſhall forfeit ; 

and not {aid to whom. But this is not the Caſe ; for 

here the Act creates an Incapacity in the Offender to 

tate; and if he cannot take, moſt certainly he cannot 

forfeit. 1 Inſt. 13.4. 5 5 
IduesofLand If the King 1s to have the Profits only, and not the 
5 anne ,. Eſtate, then has the King directly the ſame Intereſt, as 
on Outlawty he has upon Outlawry in Perſonal Actions; which is a 


in Perſonal 


AQions; but very precarious Intereſt ; for according to 2 1 H. 7. 7.4. 

before laqui- this Pernancy of the Profits may be determined, by the 

ion beni Alienation of the Perſon outlawed. It muſt be owned, 
that this Caſe is not altogether Law, for reſolved Ray- 


ther can he take by Deſcent. 


8 
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mond 17, and Hard. 101, that after Inquiſition found, 
the Perſon outlawed cannot alien; and ſo is the Caſe of 
Britton and Cole 9 W. 3. But {till at any Time before In- Sa. 393. 
quiſition found, the Intereſt of the King may be de- 
feated, by the Alienation of the Perſon outlawed. 


Statutes where 


The Act being ſilent, as to the Perſon, who ſhall Sante 
take, it mult be interpreted according to the Rules of terpreted by 


Common Law. the Rules of 
And here it may be proper to conſider the Nature of _ x, 

Diſabilities at Common Law, which are of three Sorts. — 9 — 
1ſt, Propter delictum, as in Caſe of Attainder for Trea- men Lav: 

_ fon or Felon x. | 

2a, Propter defectum ſubjectionis, as in Caſe of an 

Alien. 

34ly, Cauſa profeſſionis, as in Caſe of a Monk. 


In the firſt Caſe, wiz, Attainder for Treaſon, the E- Diſability 
ſlate is forfeited to the King, and the Blood is corrupted. mn. 
A Capacity is indeed left in the Party to purchaſe for 
the Advantage of the Crown; but a Perſon thus at- 

_ tainted can purchaſe nothing for his own Benefit; nei- 

The Law is the ſame in an Attainder of Felony ; ſave 
that the Lands are forfeited to the Lords of whom they 
e 4 ; 

Now the Diſability in this Act of Parliament, differs 
from the former in theſe Reſpects. 1ſt, It is temporary, 
during the Non- conformity. 2dly, It is a Perſonal Diſabi- 
lity only; for it does not corrupt the Blood. 3dly, The 
Party is intirely diſabled and incapacitated to purchaſe. 


The ſecond Sort of Diſability at Common Law, is Dn. 
that propter defectum ſubjectionis, as an Alien. „ yaw fabjeto- 
And ſuch a one has no inheritable Blood in him; 
he cannot be Heir to any Body; nor can any Body be 
Heir to him. Indeed it is reſolved in the Caſe of Colling- 
: . 


44. — 2 — = 
3 
*r 1 
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Difability 


Cauſa profeſ- 


ſons, 


wood and Pace, ported at large 1 Ventris, That this 
ſhall not hinder any collateral Relation from inheriting. 

An Alien may purchaſe for the Advantage of the 
Crown. This VDiſability comes nearer to the Diſability | 
created by this Act; but yet differs from it: For firſt, 
the Iſſue is not diſabled by the Statute; and ſecondly, 
the Party is made intirely incapable of purchaſing, 


The third Sort of Diſability by Common Law, is that 
of a Monk; and this Diſability ſeems in every Reſpect 


to agree with the Diſability created by this Act. 


A Monk cannot purchaſe ; no more can the Oftender 
againſt this Statute. 

The Heir of a Monk not diſabled from claiming by 
him; ſo it is here. 

The Monk when deraigned to be reſtored ; ; the Of 
fender here when he conforms. 

When the Law ſays a Monk is Civiliter mortuus, this 
to be eſteemd only a ſimilitudinary Expreſſion, and 
what is uſed concerning other Perſons, as one that had 


abjured the Realm; for a Monk with Reſpect to all the 


Advantages of the Clhibeck; is as much alive as any other 
Perſon whatſoever. 1 Co. Inſt. 132. Ul. 
That Interpretation eee ought to prevail, where 
the Ack is ſilent, as will beſt ſquare with the Rules of 
Law, in like Caſes. 
Thus in 3 Co. 8 5. b. we find the Statute de Donis, ex- 
pounded in ſeveral Inſtances, by the Rules of Common 


Law. 


This statute will be made effectual, if interpreted by 
the Rules of Law in Cafe of a Monkiſh Diſability. 

And this likewiſe will anſwer the grand Objection, 
What becomes of the Eſtate during the Life of Philip? 

Fitzherbert Mortdaunc. 47, 55. A Man has Iſſue two 


Sons, the eldeſt Brother goes beyond Sea, Father 


dies, the ſecond Son in a Writ of Mortdaunceſtor, reco- 

vers the Eftate, for it ſeems the being beyond Sea, was 

then look d upon as an Incapacity; and yet there 

held, That upon the Return of the elder Brother, the 
I Land 
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Zinn ſhould be diveſted out of the younger Brother, 
and reveſt in the elder. 


Philip incurred the Diſability of being an Alien before 


the Deſcent; and becauſe the Law will not caſt a De- 


ſcent upon a Perſon diſabled by Attainder or otherwiſe, 
therefore the Dutcheſs does not put up her Claim under 
any of the diſabled Perſons, but as a ee 1 Ven- 


tas 417. 


But to return to the grand Objefiion; viz, If the | 


Eſtate in Fee ſhould go to him in Remainder, or Eſcheat, 


what is to be _—_— in Caſe OP have ſue, or con- 


form himſelf? 
To this it may be anſwer'd, ft, That chnks are not 


in the AQ any Words of Reflicuticn with Reſpe& to the. 
Offender himſelf, Indeed after Conformity he is to be 


diſcharged from his Incapacity 3 but nothing appears in 


the Act, whereby he is to be reſtored, to what he has 


loſt during his Non- conformity. 
In this Reſpect, it may be compared to the Effects of 
Denization, with Reſpect to Deſcents to and from Aliens, 
1 Ventris 4196 

But if it ſhould happen by Accident, that ſoine of the 
Poſterity ſhould be hurt ; yet is not this a ſufficient Ob- 


jection 9 


It is 4 received Maxim of Law, That a rein can | Min of 


never be in Suſpenfe or Abeyance, ſave in Cafes of abſo- 


late Neceſſity. 1 Inſt. 342. b. If then the Freehold muſt 


be in Somebody, where muſt this Freehold be but in 


the Reverſioner ? 
In Plowd. 48. b. there is an Inſtance of the dodging of 


a Freehold ; and tho' this Caſe is in Part denied to 


be Law, in 3 Co. 10.6. yet there it appears, the Free- 
hold muſt veſt in the King, to prevent Abeyance. 
But the Iſſue of Philip may be let in acceording 4 
the Rules of Law. 49 Edw. z. 16, there is this Caſe, A 
Tenant of the King, deviſes his Executors ſhall ſell his 
Land, and dies without Heir; Land ſhall veſt in the 


42 King; 


„ Anno He tres erty. + <A HEE 
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King; and if the Executor afterwards ſells the Land, 


rr I To ny | 
To this Purpoſe, is the Caſe before cited, where, up- 
on the Return of the elder Brother; the Land ſhall re- 
veſt in him. And another Caſe there put, a Diſſeiſor 
dies without Heir, Land eſcheats, yet the Diſſeiſee may 
bring his Action for the Land againſt the Lord; which 
is a ſtranger Caſe than that before us; for not juſt that 
the Iſſue in Tail, ſhould ſuffer for the Act of Tenant 
in Tail. Lord Coke in his 3d Rep. 61. b. deliyers it as 
his clear Opinion, That if a Man makes a Feoffment in 
Fee, to the Uſe of himſelf and his Wife in Tail, then 
to the Uſe of the Huſband in Fee, has Iſſue a Daughter 
and dies, leaving his Wife privily with Child of a Son, 
by which Means the Reverſion in Fee deſcends to the 
Daughter; and the Wife before the Birth of the Son 
levies a Fine, or ſuffers a common Recovery: In this 
Caſe, whether the Daughter enters, or does not enter; 
whether ſhe joined in the Fine, was vouched in the com- 
mon Recovery, or did any other Act to diſable herſelf, 
yet the Son born afterwards ſhall have the Eſtate-Tail; 
for not reaſonable that any Ad of the Daughter, ſhall 
prejudice the Son in utero Matris. ET - 
Tho' before a late Act of Parliament, it was cuſtomary 
to veſt an Eſtate in Truſtees, for the Preſervation of con- 
tingent Remainders; becauſe by a Principle of Law, a 


' Remainder muſt veſt, either during, or at leaſt when the 


particular Eſtate determines; yet has it never been 
thought neceſſary in Caſe of a Remainder actually veſt- 
ed, even before the late Statute, to veſt the Eſtate in 


Truſtees, for the Preſervation of the Inheritance to 


after-born Children 

The Dutcheſs might in a Formedon, deduce her Pedi- 
gree from the Donor, taking no Notice of the Donees, 
according to 8 C. 88. =o _ 


2 | Serjeant 


— — 
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Ls. At 


| Serjeant Cheſhyre argued pro Def. 1 
He argued, That the Eſtate muſt neceſſarily veſt in Argumert 
the Offender, to anſwer the Proviſo in Cafe of Confor- Ha 
mity ; for if the Eſtate does not veſt, the Encourage- 
ment to Conformity will be taken away; there being no 
Poffibility according to Rules of Law, for the Heir to 
take, but thro the Anceſtor. | 28 
He doubted whether the Anfwer to this Objection 
would hold, viz. That the Iſſue fhould for his Benefit be 
allowed to ſay, that the Anceftor did take, when every 
Body elfe muſt ſay that he did not take. 
He obſerved; That the faving to the Poſterity, was in- 
ſerted in the very Body of the Act, and did not come in 
by Way of Proviſo; which ſhews it to have been firſt in 
the Thoughts of the Law Makers. . | 
He obſerved, That it was enough for the Defendant; 
if the Eſtate muſt veſt in the Anceftor for the Benefit of 
the Iflne. | | =: 
He obſerved likewiſe, That the Title of the Defendant, 
did not neceſſarily depend upon the Validity of the com- 
mon Recovery; becauſe Philip was alive, and either had 
Hue, or (which was all one in Intendment of Law) was 
capable of having Iſſue. 


F. . — — * K * at 
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T den he proceeded to ſhew, That that Interpretation 
of the Act, whereby the Eſtate was adjudged to veſt in 
the Offender, was firſt, more ſafe ; ſecondly, more con- 

ſonant to the Rules of Law; and thirdly, would more 
effectually promote the Deſign of the Act. 


1ſt More ſafe; becauſe if the Anceſtor does not take, 
the Act is altogether ſilent who ſhall. Beſides, as the 

Legiſlators did not intend to reſtrain the Offender abſo- 

lutely from purchaſing; for (in his Opinion) he might 

purchaſe for his Heirs to enjoy after him, but not to 

retain: So by a Parity of Reaſon, the Law Makers did 
not intend to reſtrain him from taking by Deſcent, for 
55 the 


aft — autre 
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the Benefit of his Iſſue; but only from raking to retain 
for his own Benefit. 

He urged, That their Interpretation created a Diffe- 
rence never thought of by the Law Makers, as to the 
Time, when the Deſcent happens; viz. if it happens be- 
fore the Conformity of the Offender, then with Reſpect 
to that Eſtate, his Conformity (according to them) ſhall 
not ſat all avril him; but if it happen after e 
then he ſhall take. 

The Act of Parliament would moſt certainly have 
provided for the Reverſioner, if chey deſigned it ſhould 
go over to him. 

As to what was ſaid concerning the Regard the Law 
paid to the Certainty of a Freehold, and that it ſhould 
not be in Abeyance, ſave in Caſes of abſolute Neceſſity, 
he allowed that to be Law, but thought it made entirely 
for him; becauſe unleſs the Eſtate did veſt in the An- 
ceſtor, there could be no Tenant to the recipe. 

He obſerved, That this came to be a Queſtion after 
the Death of the Offender, who, during his Life, had 
always been eſteem d to have a good Title, and forty 
Years after the Offence committed : That a Writ of 
Dower had been brought againſt the Anceſtor, and Judg- 
ment againſt him in that Action; and this Judgment 
confirmed in Parliament, which could not have been, 


unleſs he had been a good Tenant to the Præcipe. 


Thar unleſs this Interpretation prevailed, and the E- 
ſtate allowed to veſt in the Offender, many Marriage 
Settlements and Purchaſes would be overturned ; and 
Multitudes of Leſſees, all claiming under this Offender, 
mult unavoidable be ruined. Upon theſe Accounts, he 


concluded his Conſtruction of the Statute, to be the 
molt ſafe. 


2dly, He argued, That this Conſtruction was moſt 
conſonant to the Rules of Common Law, where no par- 
ticular Direction is given, how the Eſtate ſhould go; for 
there the Law always throws it upon the King. 
. e VT 
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* 


And where can this Power be lodged ſafer than in the 
Crown? Who ſo zealous and able to put the Law in 
Execution ? tutiſima eſt Cuſtodia que fibi Creditur. 
Thus in Outlawries, Attainders for Treaſon or Felony, 
the Offender may take for the Benefit of the Crown. 


Zaly, This Interpretation will more effectually pro- 
mote the End and Deſign of the Law. 

This is not, as is pretended by the other Side, a lower- 
ing of the Penalty. The Profits of the Land is both in 
Law and Reaſon the Land itſelf, Co. Lit. 4. b. And he 
who 1s excluded from taking the Profits, 1s excluded 
from the Land, as to all Purpoſes of Profit and Advan- 
tage for himſelf. 

According to the Interpretation they would put upon 
the Act, it may ſo happen, that a Roman Catholick 

only thro' the Misfortune of a foreign Education, may 
be excluded, to make Way for a rigid Papi bred at 


1 | * 


| Then he argued, That this Offence being pardoned by 
Stat. 2 V. & M. cap. 10. A. D. 1690. the Dilabiliry was 
ſo ex conſequent ; and that this Pardon coming out be- 
fore the Time of the Deſcent, was equivalent to a Con- 
1 formity, 3 Lev. 331, 332. 
But it may be checked, That this is a Fact not found 
in the ſpecial Verdi. 

To which he anſwered, That this Act being a general 
Law, the Court mult ex "officio take Notice of it, And 
had the Offender not been included in the Act, it would 
have been incumbent upon the other Side, to ſhew that 
he was excepted out of the Pardon, 1 Levinx 26, 88. 

Then he argued from a Clauſe in the 24 of William 
and Mary, wherein it is expreſſy provided, That that Act 
of Parliament {ſhould be taken Notice of in Evidence, 
without pleading, That by a Parity of Reaſon, the Court 
ought to take Notice of it, though not found by Verdict. 
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Then 60% à nice wy minuts  Obſerration a hy Diffe- 
rence between the two Acts of primo Jacobi, and rertio 
Caroli, he ſhewed, That tho the former was not repeal'd 


by the latter, yet it was ſtrengthned, enlarged and ex- 
plained by it. 


Then he inſiſted, That the Eftate-Tail, ſubſiſling un⸗ 
ſpent, it could not go over to him in Reverſion. 

Philip in Judgment and Conſideration of Law, may 
have Iſſue as long as he lives. Nay, he further inſiſted, 
That he might have Iflue at the Time of the Deſcent: 
Nay, That it muſt be ſuppos'd, that he has Iſſue now 


alive; That had the Caſe been otherwiſe, the contrary 


ſhould have appear'd in the ſpecial Verdict. 

Notwithſtanding the Endeavours of the Counſel of 
the other Side, he ſaid it ſtill remain'd a Doubt, how in 
Caſe the Eſtate is to go over to the Reverſioner, by what 
Rules of Law, the Eſtate can be brought back again, for 
the Sake of the Offender, (in Caſe of Conformity) or 


for the Iſſue. 


The Caſe of Fitzherbert M ortdaunc. 47. 2 hard Caſe; 
and not Law now. 

As to the Caſe put of a Diſſeiſor dying without Heir: 
That Caſe proves no more, than that as long as the 
Tortious Eſtate did ſubſiſt, lo long (and longer in the 
Nature of the Thing“ were impoſſible,) the Lord had a 
Right. 

The no Caſe has yet been cited, where the Entry of 


him in Remainder or Reverſion, bad been held lawful, 


the Eſtate- Tail ſubſiſting and remaining unſpent. 
The veſting and reveſting of Eſtates, a Thing not at 
all favour'd in Law. 


He acknowledged, That in 1 Co. Rep. 87. it is held, 


That a Grant of a Rent de novo, to ceaſe during the Mi- 


nority of the Heir of the Grantee, was good, and would 
ceaſe accordingly. 


1 


But 
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* to this he —— I 5 That this docs not 
hold in Caſe of a Grant of Rent in eſſe. 

2dly, That the Eſtate in the Rent itſelf, did not ceaſe; 
but the Eſtate was only exonerated 1 in Point of Render, 

and not of veſting, 

In 23 Edw.z. 19. (the ſame Caſe with that juſt men- 
tioned in Co. Rep.) it appears, That the Wite of the 

Grantee did recover the Rent in a Writ of Dower, with 

a Ceſſet Executio, during the Minority of the Heir; and 
that Judgment was affirmed in Parliament, which could 
not have been, if it had ceaſed intirely. 

Hobart 3 46. Tenant in Tail attainted of T reaſon, and 
reſolved, That it worked no Corruption of Blood, Be- 
cauſe that would have produced a Ceſſer of the Eftates 
Tail, by which Means the Eſtate would have been taken 
from the King, and gone to him in the Reverſion, which 
the Act did not intend, 
This Reaſon will hold here, 1 the Heir cannot take 
by Deſcent, where the Anceſtor did not take ; for the 
Anceſtor is the Root from whence the Inheritance muſt 

be derived. 

That the Donee died withour Iſſue of his Body, ne- 
ceſſary Words in all Formedons; which is a plain Proof, 
That a Formedon will not lie, but upon the Death of the 
Donee without Iflue. 

If a Monk had Iſſue at the Time of his Profeſſion, 
he in the Remainder cannot bring a Formedos. If the 
Dutcheſs had brought her Formedon, the Life of alp 
had been an unanſwerable Objection. | 

Adjournatur. Vide poſt. Trin. 4 Geo. 1. 


Cook and Bulut of Hamilton. B. R. 


4 : His was a Writ of News upon a Judgment in Writ of Er- 


707. 


the Court of Common Pleas. The Court being 3 
about to give their Opinion for the Affirmance of the Whether the 


Record 
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tween the Re. | 
. ff in "GY That the Record was not removed ; there 


by the Wrir being a plain Variance between the Record deſcribed by 
of Error, and 
the Record the Writ of Error, and the Record e oF: the 


Ns Ha Court of Common Pleas. 


The Caſe as to this Point, ſtood ws” 

The Writ of Error run thus, Quia in recordo G pro« 
ceſſu acetiam in redditione judicii loquele que fuit in Cur. 
noſtra coram vobis & ſociis veſtris Fuſtic. noſtris de Banco per 
breue noſtrum inter J. S. and 3 1 Defendants there named, 
Error intervenit c. And by the Record returned, it ap- 
pear'd, That the original Auen was between F. S. and the 
31 Defendants before named, and one Defendant more; 
and that the Verdict was likewiſe had againſt the 3 2 De- 
fendants; but that the 3 2d Defendant died before Judg- 
ment, and that Notice was taken by an Entry upon the 
Record of his Death; and the Judgment was given only 
againſt the 3 1 aamed. 1 in the Writ of Error. 

This was urged, 1½, to be a Variance between the 
Writ deſcribed by the Writ of Error, and the Writ in 
the Record returned. 

2dly, It was inſiſted, That the Offence or Treſp af 
mention'd in the Writ of Error, which was a Treſpaſs 
by 31 Defendants, muſt be a different Treſpaſs from 
that in the Record returned, which was a Treſpaſs by 
32 Defendants, 


Lord Chief Juftice Parker, deliver'd the Reſolution of 
the Court, to the following Effect. 

We are all of Opinion, That this Writ of Ertor is 
well brought, and the Record well removed, notwith- 
ſtanding both theſe Objections. 


The firſt Objection is capable of three Anſwers, 
1/7, That the Word Inter does not refer to Breve, 
but Loguele. It is true, it may refer to either; ſo that 
the Court will, ſince the Rules of Language will admit 
of it, refer it to that, which will uphold the Writ of 
Error, If there be a Comma put between * breve no- 


1 rum, 


* — K — rr 


Tr. Till 3 Geo: . B. R . 3269 


fron, and the Word Inter; Then che „ Word Inter will 
lainky refer not to Breve. but Loguela. bo os 
The Word Breve, only uſed to ſhow. wha Way the i 
Suit was commenced, by Writ or Bill. | | 
f the Writ of Error had been fie w dnl it had 
bender impaſſible, from the Nature of the Tings thac the 
Word Iater, could refer to Bree. 
2dly, Suppoſing the Chief Juſtice of che Court of 
common Pleas, may be made by Writ, as well as tlie 
Chief Juſtice of the King's Bench, then the Words pey 
5 breve may refer to the Chief juſtice. EH 
34, When any one. of the Defendants die, it is no An Original 
longer a Writ againſt him; and then the Cale is all che uni d ty 


_ Came, as if he had never been named in the Writ, To Zen er 


Outlaw ry. 


this Purpoſe was quoted the Caſe of Oliver and Huwning, 
Trig. 13 Gulielmi, where it was reſolved, That an origt- 
nal Writ was determined by Outlawry; 4 1 it will 
be fo in che preſent Caſe by Death? 5 510 


'To che 24 Otjection we a That 1 Adentry of The Idoky 
the Treſpaſs, does not depend upon the Number uf the docs nor * 
Perſons that committed it; for the Treſpaſs may be plac 
the ſame, be it committed by five or ten Perſons. And of Tenne, 
to this Purpoſe the Cale be Hunt and Rawſon, Trin. conmincd it. 
10 Gulieimi was. relied n as being a Caſe full in 
Point. 

A Court of Juſtice ought to endeavour expounding 


Things ſo, that . ap be Drought to ſome — 


The judgment given | in a the Court of C. B. was al. 
firmed. 5 


Woodright and Wr ieht.. | FE R. 


PON a ſpecial Verdict found by the jury, the 223 

Caſe was ſhortly this. The Teſtator deviſes the me. 
Land in Queſtion to Elward Bafil in Tail; Remaindet 3 
to Suſannah Wright, and the Iſſue of her Body lawfully fully 


begotten ; 
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ro the righ een; : Remainder to the right. Heirs of Edward 
for ever. 4. Bafil for ever. Edward Bafil dies without Iſſue, | in the 


dies with 
Ine ring Life-time of the Teftator. 


he Teſt | E 
he Teſtaor; Suſannah Wright ſome Years after the making of the 


ing of te Wall, had Iſſue Maree Wright the Defendant, who is 
Niue C. Hefr found likewiſe to be Heir at Law to Erward Bafil ; and 


. then Suſannah Wright dies in the Life · time of the Teſtator. 


ing the Teſta The Plaintiff's Title Was as Heir at Law to the 
that the Heir Teſtator . 

at Law tothe | 

Teſtator, and not C. ſhould have the Land. 


The Queſtion therefore was, Whether Margaret Wright 
could claim any Eſtate under this Will, either as Heir 
at Law to Edward Bafil, or as Daughter to Suſannab = 
1 ? 


The Arguments in this Caſe from the Bar, I did not 
hear; but the Reſolution of the Court, was by Parker 
Chief Juſtice deliver d to the following Subſtance. 

1! Point. The 1 Point to be conſider'd is, Whether Margaret 
Wright is entituled to take by the Will, as Heir at Law 
to Edward Baſil, by Virtue of theſe Words, The Remain- 
der to the rig hi Heirs of Edward Baſil for ever ? 

And here the Queſtion 1s ſingly this, Whether thoſe 
Words do make the Heirs of Edward Bafil, Deviſees, 
and import any Deviſe to them ? So that the Deviſe is 
not a lapſed Legacy, by the Death of Edward Bafil, in 
the Life - time of the Teſtator. Or whether Edward Bafil 
is not ſole Deviſee? And thoſe Words only uſed to de- 

Whether the hote and deſcribe the Nature and the Quality of that 

Hans Ss te Eſtate, which was hereby defi igned to be ſolely given to 

Words of Li- Edward Baſil, vix. to ſpeak in the Language and Idiom 

Purchaſe? of Law, Whether theſe Words | are Words of Purchaſe 


or Limitation * * 


The Caſe of Bret and Rigden in Plowd. Com. muſt 
be moſt certainly, and was on all Hands, allowed to be 
Law. 


2 | The 
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The 24 point only in that Caſe, applicable to — 8 
and that was ſhortly Thus. The Land was given to 
Henry Bret and his Heirs; and Henry dies in the Life- 
time of the Teſtator; and the Queſtion was, Whether 
the Son and Heir of Henry Bret ſhould take the Land by 
this Deviſe? 

Manhood, who argued for the Son and Heir of 3 
urged moſt of thoſe Arguments, that have been now 
made Uſe of from the Bar, in Favour of the Defendant. 
Je inſiſted, That the Heir was included in the Deviſe; and 
tho perhaps the Teſtator deſigned that he ſhould take me- 
| diante Patre, vis, by Deſcent, yet this is but a Circum- 
ſtance relating to the Manner of his Taking: And there- 
fore ſince by the Act of God, it is impoflible chat this 
Circumſtance can be complied with, and neceſſary that the 
Heir, if he takes at all, muſt take immediately, That is cer- 
tainly the better and more preferable Conſtruction in Caſe 
of a Will, which ſupports the main End and Deſign, the 
Teſtator chiefly aimed at, tho it cannot the Form and 
Manner, the Teſtator deſigned that End ſhould be brought 
about by; rather than that which overturns the ſubſtan- 
cial, as well as the circumſtancial Part of the Teſtator's 
Intention. And thoſe Caſes were put, Land deviſed to 
A. for Life, Remainder to B. in Tail; A. dies in the 
Life-time of the Deviſor; B. ſhall take by the Will, an 
Eſtate-Tail in Poſſeſſion. Land deviſed to the Wife 
of J. S. J. S. dies; ſhe marries J. D. and then the Deviſor 
dies; ſhe ſhall have the Land. And yet the Teſtator 
deſigned in the firſt Cale, That B. ſhould take an Eſtate- 
Tail; in Reverſion ; and in the ſecond, That the Wife of 
J. S. ſhould have the Land: But this being impoſſible, it 
was reſolved, That B. ſhould take an Eſtate- Tail in Poſ- 
ſeſſion; and that the Wife of J. D. ſhould have the 
Land; in order to preſerve the Subſtance of the Will, 
when it was impoſſible to obſerve the Formality. 

But for all this it was reſolved, That the Heir of 

Henry Bret could not take. For as in all Grants, there 


- mult be a Grantor and Grantee, at the Time when the 
Grant 
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Grant is to take Effect; ſo by Parity of Reafon, i in \ Caſe 
of a Will, there uſt be in Being a Deviſee at the 
Tune of the Death of the Teſtator; that being the Time, 
when by Law, a Will is to take A 
And as to what was ſaid, That Heirs were named in 
the Deviſe; it was reſolved, That thoſe Words his Heirs, 
were inſerted only to limit and ſet out what Sort of 
Eſtate, the Devifor intended Henry ſhould tue by 
the Will viz, a Fee: ſimple and that conſequently, 
choſe Words were put in as well to enable Henry to give 
away the Land from his fue, as to let it deſcend to his 
Iſſue. That the Deſcent to the Iſſue, was but a Conſe- 
gqduence in Law, of a Fee-ſimple firſt veſted in Henry ; 
and what lay entirely in the Breaſt of Hum, whether 
he would permit it to be ſo, or not. 
That it was not a good Way of eaforing, That Be 
cauſe the Land would have deſcended to the Heir of 
Henry, if it had veſted in the Father firſt, therefore the 
Heir ſhall take immediately, tho the Father died in the 
Life- time of the Deviſor; for then by a Parity of Rea- 
fon, if Henry had died in the Life- time of the Deviſor 
without Heirs, the Lord would have had the Land by 
Eſcheat, and the Wite of Tow y muſt. be intitled to 
Dower. 5 
This Caſe Wen Wein unlloubtedly Law, and fo al- 
lowed to be on all Hands; the next Thing to be done, 
is to fee, whether the preſent Cale can ny Giftingaiſhed 
from 1 rt, | 


The Difference affign'd is this, That the Deviſe is not 
here as in Plowden, a Deviſe to Edward Bafil and hisHeits 3 
but a Deviſe to Edward Bafil in Tail, Remainder to Suſannah 
Wright and the Iſſue of her Body lawfully begotten, Re- 
mainder to the Right Heirs of Edward Bafi for ever. So 
that between the Deviſe to Edward Bafil in Tail, and 
the Deviſe to the right Heirs of Edward Bafil for ever, 
there intervenes an intire Eſtate, Viz, that ro Suſana 
Wright, &c. 

2 | But 


Lr 


LA ns. ACE OF 
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| "Har to this I af; That this Differente — 
no other Effect, than a diminiſhing or lefſening of the 
Eſtate in Fee- ſ wple in Point of Value, that is by theſe 
Words of the Will to be convey d to Edward Bafil, by 
_ carving an Eſtate- Tail out of it. 
So that the only Difference on this Account, between 
the Caſe in Plowden and the preſent Cafe, is only this, 
That in Plomden, Henry Bret was to have taken a Fee- 
ſimple in Poſſeſſion; here Edward Bafil was to take a 
Fee- ſimple in Reverſion. 
Littleton Sect. 578 (with the Comment of Lord Coke, 
Co. Litt. 319) it is held, That if an Eſtate be limited to 
the Anceſtor for Term of Life, Remainder to B. in 
Tail, Remainder to the right Heirs of the Anceſtor, the 
Words right Heirs, are Words of Limitation, and not of 
Purchaſe ; as well as if the Eſtate had been limited in- | 
mediately to the Anceſtor and his right Heirs, without 
intervening of the Eftate-Tail in Remainder. 

This is the very ſame Cafe with that before us; ex- 
cept that the Cafe of Littleton is the Caſe of a Grant, 
and this before us is the Cafe of a Will; which as to 

this Point makes no Difference at all- 
If Edward Bafil had ſurvived, no Body can fay, but 
that the Fee would have veſted in him, and in him 
alone; he would then have had the entire Power over 
the Eſtate, and the Deſcent to his Heir, would then 
have appear d plainly to have been but a Confequence of 
the Fee veſted in him, and which at his Pleaſure he 

might permit or prevent. 

It is not his Living to take the Freehold, that does as 
it were accidentally turn theſe Words into Words of Li- 
mitation; but becauſe theſe are in their own Nature, 
and in all Events, Words of Limitation, therefore it be- 
comes neceſſary that the Anceſtor muſt take, or no Body. 
So that upon the whole, theſe Words, tho they may, 
perhaps, carry ſomething in their Sound, that looks like 
a Deſign and Intention in the Teſtator of Favour to- 
wards | the Heirs, in Reality are not ſo ; but ſerve only 
; 5 10 
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2d Point 


to . the Eſtate which paſſes to hb Deviſce, md 
for his Benefit only. And then ir comes out to be the 
ſame Point intirely with that reſolved in the Caſe of Bret 
and Rigden. 


It being clear chen, That the Defendant can take no- 
thing by this Deviſe, as Heir at Law to Edward Bafil ; 
the next Point to be conſidered i is, Whether ſhe can take 
any Thing as Daughter to Suſannah Wright, by Virtue of 
that Clauſe in the Will, Remainder to Suſannah Wright 


and the Iſſue of her Body lawfully begotten? 


In ſpeaking to this Point, it will be neceſſary to ee 
1ſt, Whether ſne can have any Right, ſuppoſing the 
Words Iſus of her Body, be look d upon as a lynonymous 
Expreſſion to the Heirs of her Body? 

And 2dly, Whether ſuppoſing ſhe has no Right this 
Way, ſhe can derive any Right, by any other Interpre- 
ration, which the Word Iſue is capable of? 


As to the firſt, the Caſe differs not from that of Bret 
and Rigden ; ſaving that there a Fee is deviſed, and here 
an Eſtate-Tail, which will make no Difference, in the 
Interpretation before us ; for if here the Words Heirs of 


her Body, are not Words of Purchaſe but Limitation, the 


Point comes out juſt the ſame. For ſuppoſing Suſannah 
Wright had lived, ſhe and the only would have taken by 


this Devile; dd ſhe would have had a Power of barring 


the Iſſue by Fine. (I ſpeak not now of common Reco- 
veries; becauſe tho' there the Iſſue is barr'd, yet in 
Confideration of Law, he is recompens'd by a Judgment 
to recover over.) And here again by the {ame Reaſon 


that the Daughter of Suſannah ſhould take, the Huſband. 


muſt be Tenant by Curteſy, which they for the Defen- 
dant will not fay is Law. In ſhort, the only Difference. 
that there is between a Deviſe in Fee, and in Tail, is 
this, That in the former Caſe, the Deviſee has a greater 
Choice and Variety of Ways, whereby he may defeat 
the Iſſue, than in the latter. But the Words to the Heirs. 
of the Body, are as much Words of Limitation, and as 

2 | proper 
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proper to expreſs an Eſtate-Tail, as the Word Heirs is to 
expreſs a Fee. And the Words. in both, do not really 
import, any Deſign of Favour to the Heirs, but the 
Deviſee only; and ſo much the rather in the Caſe of an 
Eſtate-Tail, becauſe it is a known and a common Me- 
thod, where the Teſtator or Grantor has a Concern or 
| Regard for the Iſſue, to make the Anceſtor Tenant for 
Lite only ; and by that Means, tie up the Hands of the 
Anceſtor, from doing any Thing to the Prejudice of his 
Iſſue. 


It cannot be denied to have been the principal Deſign stat. 4. Doui. 


of the Makers of the Statute de Donis, to ſecure the 


Eſtate to the Iſſue, and reſtrain the Anceſtor from con- 
veying the Eſtate froni the Iſſue; and therefore admit- 
ting, but not granting that this Deviſe, in thoſe Times, 
when that Statute reigned in full Force, would have im- 
ported a Deviſe as much to the Iſſue as Anceſtor ; ſince 
the*one was as certain to take by the Deviſe; in due Time, 
as the other; yet would it not be ſo now, after that 
Statute is ſo much altered by ſubſequent Statutes, or 
Judgments of Courts of Law, whereby the Anceſtor has 
it now in his Power by Fine Ac. (I ſpeak not of com- 
mon Recoveries for the Reaſon before given.) 
To ſhake the Law when firmly eſtabliſhed, is not to 
be done, without the greateſt Danger to the Eſtates and 
Properties of the Subject. And I muſt have thought my 
ſelf obliged to have ſubmitted to the Number and Weight 
of Authorities, tho? I had not been ſatisfied with the 
Reaſons upon which they were eftabliſh'd. | 
This Doctrine eſtabliſh'd in the Caſe of Bret and Rig- 
den, remain'd uncontroverted until Hartop's Caſe, 3 3 E!. 
Cro. 344, when it received 4 new Sanction. 


So likewiſe it was again eſtabliſh'd in the Caſe of 


Fuller and Fuller, reported Moore 3 5 3. and 3 Co. 422. 


And tho” it is ſaid, that two Judges differ d in their 


Opinion; yet upon a narrower Inſpection it does ap- 


pear, That thoſe very Judges that did diſſent, have by 


the Reaſons they gave for their Diſſent, confirmed the 
8 Law 
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Law now in Queſtion. F or they were of "I That 
the Deviſees might take as Purchaſers, but not by the 
firſt Deviſe; but by Virtue of the new Publication, 
which did in their Opinion amount to a new Will. 


And now 1 come to conſider 2dly, Whether the De- 
fendant can put any other Conſtruction upon the Word 
Iſſue, by Virtue of which ſhe may claim under this 
Deviſe. 

Import ofthe In the Caſe of King and Melling, 1 Ventris 229, the 
Word Luce. Word Iſſue, is by Lord Hale affirm'd to be nomen Collec 
tivum, and takes in the whole Generation; and is there- 
fore a great deal ſtronger than the Word Children. It is 
there obſerved, That in all Acts of Parliament, the 
Word Iſſue is as comprehenſive, as Heirs of the Body; 
as in the Statute de Donts, and the Stat. 345 H. 8. of En- 
tails ſettled by the Crown. 

Tyler's Caſe, 34 Elix. B. R. may ſerve to ſhew the 
Difference, between the Words Iſſue and Children. Tyler 
had Iſſue A. B. C. D. and deviſes to his Wife for Life, 
after her Death to B. his Son in Tail, and if he die with- 
out Iſſue, then to his own Children; A. had Ifſue a Son 
and died, and B. died without Iſſue ; reſolved, That the 
Son of 4. ſhould not take as one of the Children of the 
Teſtator.— Yet in Wild's Caſe, 6 Co. 17, it is admit- 
ted, That if the Deviſe had been to the Children of the 
Bodies, it would have been an Eſtate-Tail; a fortiori, 
if it had been, as in our Caſe, the Iſſue of their Bodies 
lawfully begotten ; becauſe Iſſue is ex vi Termini, nomen 
Collectivum, which Children ſingly is not, tho? by other 
additional Words it may become ſo. 

The Caſe itſelf in Milds Caſe was only this, That if 
a Deviſe be made to a Man, and after his Death to his 
Children, or his Iſſue ; and he has Iſſue at the Time of 
his Death, the Iſſue ſhall take by Way of Remainder. 

Upon the whole it does appear, That theſe Words 
are Words of Limitation, and do moſt certainly in a 

C1. | . Will, 


— 
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Will, give an Eſtate-Tail; and then the Point comes out 

juſt the ſame. i 
If the Deviſor had died juſt after the making the Will, 

it is plain, That Suſannah would have taken an Eſtate- 


Tail. 
If it be objected, That the Eſtate- Tail reſults from an 


Operation of Law, That the Teſtator deſigned iſt, an 


Eſtate to the Deviſee, then an Eſtate ro the Heir ; and 
that it is the Law that conjoins them, and creates an 
Eſtate-Tail out of both. I anſwer, That the Law creates 
an Eftace-Tail, purely to uphold and preſerve the Inten- 
tion of the Teſtator, which would be often deſtroy'd 

and defeated, if the Children of the Deviſee, that were 
in Being, either at the Time when the Will was made, 
or at the Time when the Will takes Place, viz. the Death 
of the Teſtator, were to be conſidered as ſo many di- 
ſtinct Deviſees. For Example, ſuppoſe an Eſtate, deviſed 
to B. and the Iſſue of his Body lawfully begotten, Re- 
mainder to C. Wc, If B. has Iſſue at the Time of the 


Death of the Teſtator, J. N. and after the Death of the 


Teſtator has Iſſue J. S. According to this Notion, if 


J. N. dies without Iſſue, the Eſtate will go to the re- 


mainder Man, and not to J. S. which was moſt certainly 
the Intention of the Teſtator. And other Caſes might 
be put of the ſame Nature; ſo that taking by Limita- 


tion, and taking by Purchaſe, is not a meer Notion and 


Way of thinking; but will in Reality often let in other 
Perſons to take, than what the Teſtator deſigned, and 
in Effect amounts to the making a new Will. 


The Suppoſition of Kindneſs in the Teſtator for the 
Iſſue, too precarious and {lender a Foundation to build 
upon; and generally ſpeaking, the Deviſee is the only 
Perſon, out of Kindneſs to whom the Deviſe was made; 
eſpecially it ſeems to have been ſo here, where the Iſſue 
was born ſeveral Years after the making the Will, and 
conſequently could not be thought upon by the Deviſor. 
30 5 D The 
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"The Beginning of the Will, whereby Edward Bafil is 
by general Words conftituted Heir of all, (tho' how he 
was ſo is explained by the ſubſequent Clauſes of the 
10 Will) pleads ſtrongly, That the Deviſe was not out of 
1 pure Kindneſs to the Iſſue. 

44 The Danger of this Conſtruction none; for upon 
; l Buppoſition, That the Deviſor intends a Favour to the 


i 3 Iſſue, he has it ſtill in his Power during his Life to alter 
i! his Will accordingly. So that the only Conſequence of 
"18 this Conſtruction is, That it will oblige Men upon the 
1 Death of their Deviſees, to do what is certainly prudent 
1 and proper to do, vic reconſider their Wills. | 


Judgment * Quer. 
Nucen and Simpſon. B. R. 


vide Anme. 248, 341. 


we Queſtion © HIS was a Conviction before Juſtices of the Peace; - 
in thisCa | upon the Statuto of 3 4 V. & M. cap. 10. for 


was, Whether 
upon Sear. of Deer ſtealing. Theſe Conviflions (for there were Two 


2 10. Ju. or more of them) being removed by Certiorari into the 
micht con. King's Bench, Exceptions were taken to them, which 


might con- 


$i ict the Of- | 
4 vict the OF. were argued {rveral Times. And now Chief Juſtice Parker 


bit Abſence, up- SAVE the Reſolution of the whole Court, to the follows 
wo - fault to ap- Ing Effect. | 
fi Nee The great Objection againſt theſe Convictions 3 is, That 
nh! mond Court the Juſtices of the Peace have no Authority to proceed 
Kill of Opinion 
410 they might. againſt the Party, and convict him of the Offence, in his 
11 Abſence. 
1 As to this Matter we are all 4 Opinion, That the 
i Conviction, is a good Conviction, tho taken in the Ab- 
1 ſence of the Party. 
| And here it is to be obſerved, That the Statute does 
p not give the Juſtices any particular Direction, or preſcribe 
4 any particular Form, to be obſerved in the Convictions 
Fi TH before them; all that the Statute requires is, That this 
bt Conviction be by Oath of one credible Witneſs, 
I 80 
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So that the Juſtices are not obliged to the Obſervance a 
of any Rules, unleſs thoſe of natural Fuftice, which all 
Men are bound to obſerve. One of thofe Rules I readily 
own is, That the Offender thould be heard before he be 
condemned. But this Rule muft admit of this Limita- 
tion, viz, unleſs the Party refuſes to appear. For as it 
would be unjuſt not to require the Juſtices to ſummon 
the Party, and give him Notice to appear and make his 
Defence; ſo to require more from the Juſtices, would 
be to put it in the Power of the Offender, to elude Ju- 
ſtice, and render his Conviction impoſſible, by wilfully 
abſenting himſelf. | WA. 
As to the Manner how this Notice is to be given, the 
Act being altogether ſilent, we muſt recur to natural 
Juſtice, which only requires the Party ſhould know, 
when and where he is to appear and make his Defence ; 
and if he will then neither appear himſelf, not truſt his 
Defence to any Body elſe, it is highly reafonable he' 
| ſhould be proceeded againſt 3 and not reap an Advantage 
from a wilful and criminal Abfence. FI | 


But it is objected, That Statutes are beſt expounded by Statutes beſt 
Rules of Common Law; and that it is more agreeable Rules * 
to the Forms obſerved by the Common Law, not to Faren 
convict the Party in his Abſence. | 

I readily admit the Rule laid down by them, That 
Statutes are beſt expounded by Rules of Common Law 
in like Caſes; and will therefore examine, how the 
Common Law proceeds in Criminal Caſes, where the 
Party-cefules tu appear; rt. 

And firſt in Caſe of Outlawry for Treaſon or Felony, Outlawry for 
the Law interprets his Abſence, as a ſufficient EvidenCe-Feoay. 

of his Guilt ; and without requiring further Proof or' 

datisfaction, the Law accounts him guilty of the Fact; 
Corruption of Blood, and Forfeiture of Eftate enſues. 

In real Actions the 24 Default is final and concluſive; Rea Adions. 
and the Court without regarding the Merits of the Cauſe, 
will give Judgment that he ſhall loſe his Land. 
; 1 
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Outlawry for 


leſſer Crimes. 


" Outlawry in leſſer —.— or in Perſonal Actions, 
does not as in the firſt Caſe, in Judgment of Law, occa- 
ſion the Party to be look d upon as guilty of the Fact; 
or as in the ſecond Cafe, occaſion a Judgment for the 
Thing in Demand; but is yet in its Conſequences more 
penal and fatal than if it did. 

For a Reſtraint of the Liberty of the Party if he can 
be found, the Profits of the Land while the Outlawry 


remains in Force; and all his Goods and Chattels forfeit- 


ed to the King, together with an Excluſion from the Be- 


nefit and Protection of the Law follow upon it. 


But it will be ſaid, That for all theſe Proceedings, 
the Law has preſcribed and directed all the Forms and 
Circumſtances neceſſary to be obſerved in them. 


1 proceed therefore to W of a more fam: 5 


Nature; and conſequently, more reſembling the 


Caſl before us. 


The Office of common Connſel-Man, is in Law ac- 
counted a Freehold ; and yet no Body will lay, but a 
Man may be amoved from it in his Abſence. 


To come now to Proceedings i in our own Courts. Is 


eli daily Practice to ſet aſide Judgments, irregu- 


larly obtained, grant Attachments Tc. in Abſence of the 
Parties? 

Notice indeed muſt be given 3 but if the Party will 
not appear, the Court proceeds without ſeeing or 
hearing. 

It is obſervable, That in | ſome of the Caſes put before; 


the Law proceeds to condemn the Party not only in his 


Abſence, but for his Abſence; or which is all one, 
eſteems his Abſence ſo ſtrong an Argument of Guilt, 
that further Proof is eſteem'd ſuperfluous, 

Whereas here the Juſtices only proceed to examine, 
whether the Charge be true; and * not condemn the 
ner, but on Proof ” Oath. : 
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: The Caſe before us, is like to the od of 4 Writ 
of Inquiry upon Default, by Common Law. 

In many ſummary Proceedings, there is no Power 
given to oblige the Party to appear; and that is the Caſe 
here; there is no expreſs Words in the Act by which it 
is given. 

By Implication it cannot be given, "ual it were of 
abſolute Neceſſity to the doing of Juſtice; which I have 
ſhewn it is not, 

If this Doctrine were true, it would follow that a 
Member of a Corporation, might be arreſted, in order 
to compel him to appear. 

By this Rule the Party muſt appear, tho he think fit 
to confeſs the Fact, and pay the Penalty. 

If Courts of Law, that are armed with a coercive 
Power, to bring the Party in, do not in the Caſes I have 
before mentioned, think themſelves obliged, from the 
Nature of the Thing, to uſe this Power; certainly we 
cannot expect it from Juſtices of Peace, who really are 
deſtitute of this Power: 

| Befides, I cannot ſee, to what Purpoſe, this Appear- 
ance before the Juſtices, is required. For when the 
Party is before them, can they oblige him to make his 
Defence? No, unleſs he pleaſes ; and if he had pleas d, 
he might have appear d without Force; and yet the only . 
End of his coming before them, 1s in order to make his 
Defence. 

- Laſtly, the Objection of not being forced to appear, #i of Law, 
cannot be made by the Party; becauſe if it be an Error, 
it is one in Favour of him that makes the Objection; 
for this would be contrary to the general Rule of Law- 
in other · Caſes. 


But it is objecledd, That the Summons is faulty; for 
it ought to appoint a Nerat Hour of the Day, 
Place, 6 

To this I anſwer, That as to Fenn the Record ſtands 


thus; Licet ſummonitus Tc. ad hoc tempus, es hunc Locum, 
'M E Defaltam 
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Defaltam fecit. Now this in Strictneſs, does neceſſarily 
import, That the Summons was to appear upon that 
very Spot as to Place, and that very Inſtant as to Time, 
where and when the Juſtices were aſſembled; otherwiſe 
it could not have been a Default. And what the Juſtices 
have returned, muſt by us be accounted true in every 
Particular. 3 
But it is objected, That theſe Sorts of Records, are, 

as is very well known, not made up by the Juſtices, ac- 
cording to the Truth of the Fact; but drawn up by Ad- 
vice of Counſel, ſo as to obviate all the Objections that 
may be made againft them. To this it muſt be an- 
fwered, That we ought to give Credit to the Juſtices of 
Peace, in the Execution of that Power, the Law has in- 
truſted them with; and that if the Juſtices ſhould make 
a falſe Return, whereby the Party and Juſtice are abuſed, 
they may be puniſhed. non of 


Y — 
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The Convictions adjudged good. 


+ 
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King and Hammond. B. R. 


＋uis Caſe had formerly been argued ; and now 
| Chief Juſtice Parker gave the Reſolution of the 
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Court. 


— 


ADDS: 
— 
— 


nul. The Objections taken to this Indictment two; 1ſt, 
That the Place where the Nuſance was laid to be com- 
mitted, was uncertainly alledged; for ſaid to be in Com- 
muni ſtrata froe alta Regia via. 2 Fas 
| To this the Anſwer is, That the Words Communis ſtrata, 
Highway, and Regia via, are ſynonymous Expreſſions, and ſignify 
the ſame Thing. The proper Signification of the Word 
ſtrata fignifies a paved Way; but now the Word is uſed 
in a more general Senſe ; and for this Purpoſe, ſeveral 
Authorities both ancient and modern were quoted. 
A navigable River eſteem d a Highway, Fitzherbert 279. 
Tit. Challenge. ks. © 55 224 
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24 Objection is, That it was not ſet forth from what 
Place to what Place, the Highway led, in which the Nu- 
ſance was ſaid to be committed. 
KNeſſpondetur. Latch 183. a Highway has no Terminus a 
uo, nor Terminus ad quem. 3 Keble 89. King and Thomp- 
on, 10 Gulielmi, a Highway infinite. 


Inditment good. 


Smith and Parks. B.R. 
A's ASE being in Serifineſs forfeited by Non. pay- tn 5itms 
h 


ment of Rent, the Leſſor brings an Ejectment. — — 


The Leſſee by bringing into Court, what was due for 8 
Arrears of Rent with Coſts Vc. obtained a Rule to ſtay rats of Ren: 
Proceedings upon the Ejectment. The Leſſor moves the Rule . 
Court to diſcharge the Rule, unleſs the Defendant would — 
give Security for the Payment of Rent, upon an Affida- = 40 Caſe: 
vit that the Defendant was a Soldier, and ſo by Law in- Ezuig 345. 


titled to a Protection. 


cum. If you will have Equity you muſt do Equity; Alain. 

if by the 2 of the Cs as Plaintiff loſes * 97 
Benefit of the Forfeiture of the Leaſe the Law gives Pefengafg, 
him; but reaſonable, that he ſhould have Security for and conſe- * 
the Payment of Rent; eſpecially when it appears upon Agel 
Oath, that the Defendant is ſuch a Perſon, as is by Law d tt was. 
privileged from Payment of his Debts. give Security 


Payment of 
his Rent. 


Chaplain and Southgate. B. R. 


THIS was an Action of Covenant. And the Caſe Covenant for 
| was this, The Defendant leaſed to the Plaintiff a — 
Farm calbd Dale; and there being a Pretence of a Right 
of Common ſet up to two Cloſes, comprehended in the 
7 Leaſe, 
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Leaſe, the Leſſor covenants with the Leſſee, That he 
ſhall quietly enjoy the {aid two Cloſes, againſt all claim- 
ing, or pretending to claim any Right in them. Upon 
this Covenant, the Leſſee brings his Action, and aſſigns 
his Breach thus, That ſuch a one having; or pretending 
to have a Claim Time out of Mind,' did enter 'upon the 
ſaid Cloſes, 4 VVV 


To this the Defendant demurs; and it was inſiſted 
upon by the Defendant's Counſel, That the Covenant ex- 
tended only to legal not tortious Claims; and therefore 
that the Plaintiff ſhould have ſet forth, that the Claim 
of him that diſturbed him was a legal one. 2 Cro. 3 15. 
Vaughan s Reports 119, 120, Bickerſtaff's Cale. 


But the Court were of Opinion, That the Words of 
the Covenant, did extend to all Interruptions whatſoever z 
and ſo was the plain Intent and Meaning of the Parties; 
for if it was to extend to legal Claims only, then would 
the Tenant be put under the Hardſhip of trying the 
Right for the Landlord; which was the very Thing the 
Tenant plainly defigned to prevent by this Covenant. 

This Caſe very different from the Caſe of Kirby and 
Hanſacre ; for there it did not appear, but the Diſturber 
might claim even under the Leſſee himſelf ; but this im- 
poſſible here, by Reaſon of thoſe Words, Time out of Mind. 


Breach well aſſigned. Judgment pro Quer. 


Savil & ux ver. Kirby. B. R. 


ation fr THE Spiritual Court had proceeded againſt the De- 


— nas of fendant, for theſe Words ſpoken againſt the Wife, 


Motion for a Ton are a Bawd. The Defendant moved for a Prohibi- 
Probitition. tion, ſuggeſting That theſe Words were ſpoken at Weſt- 
Jen 106 minſter, and that the City of Weſtminſter is an ancient 
- Ls City, and that there is an ancient Cuſtom within far) 
2 aid 


n THO 3 Geo. 1 1. . 2. 


faid City, That Whores ſhould be puniſhed by Tigris 


ſonment. 


Suggeſting likewiſe, That an Aion had been brought 
for theſe Words, in the MarſhaPs Court, and Verdict 


and Judgment for the Plaintiff; and that nemo bis Pro Maxin. | 


eodem delicto Ac. That this Matter had been pleaded in 
the Spiritual Court; but that notwithſtanding they had 


proceeded to Sentence. 


A Rule was made to ſhew Cauſe why &c. And now 


Dr. Andrews a Civilian, and Mr. Nicholls came and ſhew'd 
Gaulc upon that Rule, FE 


The Subſtance of their Annan were, That Bawds 
were by the Spiritual Laue accounted infamous, and 
their Evidence rejected in all Caſes. That there had 
been a Diſtinction taken between theſe Words, you keep 

a Bawdy-Houſe, and hom ang 4 Bawd, That the Aer 


Words eg be puniſhable in the Temporal Courts, 


by Indictment, as importing à Breach of the Peace ; bur 
that the latter were e in the Fa Court 


"a 
A Multitude of Caſes, were quoted to prove That an 
Action does not lie in the Tempora! Courts for fuch 
Sort of Words, as Whore, Bawd. ©. vis. Fitzherbert N. B. 
51. 2 Rol. Abr. 296. pl. 13, 16. 2 Rolle's Abr. 301. pl. 12. 
5 Co, 31. 4. 1 Rolle's Abr. 295. pl. 12. i. Fat. 327. 
Ctoi Elig, 582. Carter 5. 1 Ventris 220. 2 Keble 612, 


 Raym. 1 „ 
Then it was argied, That admitting theſe Words" -were 


actionable at Common Law, either ſo in themſelves; or 


accidentally ſo, by Reaſon of ſome Temporal Damage 


ſuſtain'd by the Words, yet this would not ouſt the 


Spiritual Court of their Juriſdiction 3 for that both 


Courts might have a concurrent Juriſdiction of the ſame 
Cauſe, where they proceed Diverſo intuitu, which was 
the Caſe here; for the Proceſs in the Spiritual Court was 
pro ſalute anime et reformatione morum, that in the Tem- 

5 F poral 


5 — 2 . 
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Doral, Court. for Reparation in Damages; ; and for this 
Purpoſe the following Inftances were given. 


Recovery by Huſband in a Temporal Court of Da- 


mages againſt the Adulterer; no Bar to a Proſecution in 


the Spiritual Court at the Promotion of the Huſband. 
The Statutes prohibiting under certain Penalties the 
the Clergy to marry without Licence, Non-relidence and 
Farming, do not Out the Juriſd iclion of the + 
Court, 4 

In the Ad of Uniformity i Eliz, and the late Act 
for preventing of Schiſm, there are ſpecial Proviſo's, That 
the Parties ſhall not be proſecuted in both Courts, and 
Exceptio probat regulam in rebus non exceptis 

The ſame Will often proved in both Courts, viz. Tem- 
poral and Spiritual; becauſe the Proof in the one Court, 
eſtabliſhes it for F the other for Chattels only. 
Regiſter, fol. 15, laid down as a general Rule, That 
if the Principal belongs to the N Court, the Ac- 
yy mult be try'd there too. 

Common in Temporal Courts, in Caſe of the Bat- 
tery of a Servant, for different Actions to be brought 
for the ſame Battery; the one by the Maſter, the other 
by the Seryant. Damages to be recovered in both; and 
yet Recovery in the one, not to be pleaded. in Bar of 
the other. 

It was argued, That the party by ſtanding o out thus 5 
until Sentence, and then moving for a Prohibition, did 
overturn the Proceedings in the Spiritual Court, and 
hinder the bringing of an Appeal, which by the Statute 


of Hen. 8. muſt be brought within fifteen . after 


Sentence. 


It was likewiſe te pon, That tho? it was plead- 
dd, that there was a Proſecution 1 in the Marſhal's ac. 
for the ſame Words ; ; yet it was not ſaid for the ſame 
Words ſpoken at the ſame Time, | without which the 
Plea can oy _— 


x 4 I An 


* 


n 


—— 


An Odection was alſo taken to the — viz, 
That the Wife only pray d to have the Prohibition: For 
tho' by the Practice of the Spiritual Court, a Feme- 
Covert may ſue ſingly; yet in the Temporal Court, botli 
Huſband and Wife, ee to * in pray ing for 


aà Prohibition: 2 
As to the Cuſton in We/ ſniinſter i it Vas fiid; That this 


was only Matter of Suggeſtion in this Court, without 
any Affidavit, and never laid by Plea before the Court. 

That beſides, there was nothing more pretended in 
the Cuſtom, than what generally obtains all over Eng- 
land, viz, That ſuch Sort of Perfons are generally ſent 


to a Houle of CorreQioni. 
: The Rule was diſcharged; 


5 


- + A 
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Settlement. 
If a Perſon 
has two Set- 
tlements, he 
is ſettled 
where he 
lives. 


Dt. 


Term. 8. Trin. 


3 C. * 


In BANco 


Pariſhes of South Sidenham and La- 


merton. 


HE Queſtion was about the Settlement of one 

Mills and his Wife, that were removed by an Or- 

der of the Juſtices, from the Pariſh of Lamerton to that 
of South Sidewbam. 


a 


This Onder was now _ 6-1 B. R. where it was 


reſolved, That if a Man ſhould have two Settlements, 


he is to be efteem'd as ſettled there where he lives. And 
tho' it was at his Election to ſettle himſelf in each Place; 
yet it was not in the Power of the Juſtices, to remove 
him from the Place where he lives, and has a Right of 
Settlement, to another Place where he has likewiſe a 

Right: of Settlement. So that admitting, there was a 
Settlement at South Sidenham ; yet if there was a Settle- 


. ment in Lamerton, the Place where he reſided, the. 


Order of the Juſtices to remove him muſt be quallrd. 


2 | | Whether | 


* EIT 
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Whether he bad 3 a 1 at South 3 N 


depended upon this Queſtion, Whether Wills having by Admin. 
Law, a Right to take out Adminiſtration, and a Right vnd Sete 
to the Surplus of the Eſtate (Debts and Funeral Ex- (2.25mi 
pences paid) of a Perſon poſſeſo d of ſuch a Term, as the Str. of 
would in Law intitle a Man to a Settlement, within the OS 


Statute of Car. 2. had before Adminiſtration actually — yr rt 
taken out, ſuch an equitable Intereſt, as would in Law, atoll rake 5 
amount to à Settlement? But this Queſtion being imma- our? bop 
terial, by Reaſon the Court held him ſettled at Laue, 


ton, _ Court gave no Opinion in it. 


As to Lamerton the Caſe ſtood thus: P 
Pills takes a Leaſe of an intire Tenenient, for the 
Term of 60 Years, if he and his Wife and the Leſſor 
ſhould live ſo long, Rent 13 J. 10 s. per Annum. 

It was likewiſe ſtated in the Order, That ſo much of Houte and + 
this Tenement as amounted to 4 J. per Aunum was ſituate 2 2 
in South Sidenham, and but 9. 105. ger Aunum, with the Pam; d 

Houſe in Lamertosn. And whether this was a Settlement 1 Per ome. | 


ent in an- 


| within che Stat. of 13 & 14 Car. 2. was the Quezon ? orherPariſh, 


Settlement in 
the Pariſh 


The Court Was as clearly of 0 pinion, That it was. — 
They obſerved 1ſt, That y Words of the Statute Caſe the Is 
were, a Tenement of the Value of 107. per Annum; 10 —— — 
that the Rent was not at all material. mom 
24ly, It was obſerved, That the Statute ſays; a Tene- 
ment of the Value of 101. per Annum, and does not 
fay that all the Tenement muſt be in the Pariſh, where 
he lives. 
So that. thisCaſe- is & settlement, within the Words 
and Letter of the Act; and as it is within the Letter, fo 
it is within the intention and Reaſon of the Act too. 
For the plain Reaſon of the Law is this, That it is 
not probable that a Perſon ſhould become chargeable, 
who has ſo much Credit, as to be intruſted with the 


Management of a Farm of the Value of 10 J. per Annum. 
5 Indeed, 
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Inlieed, if a Man bes ſeveral diſtin Tenements in 
| ſeveral Pariſhes; and both or all of them amount to 
10 l, this will not make a Settlement; but here the Te- 
nement was one entire and diſtin Tenement. 
Service fora This Caſe was by Judge Eyre compared to the Caſe, 


Year, and | 
— 9 where a Man ſerves half a Year, then is hired for a 


Year, he Year, and ſerves only half that Lear; which is a Settle- 


but half the 
Year's Ser. ment within the Words and Meaning of the Act. The 


be ſubſe- 
— to ne Words are ſatisfied by the hiring for a Year, and Service 


Hiring, make for a Year 3 and the Meaning is alſo ſatisfied, becauſe a 


a Settlement. 


Ant. 287. Perſon of tha Strength, as to be hired for a Year's Ser- 
vice, was not eſteem d by the Act a Perſon likely to be- 
come chargeable, but able to maintain himſelf by his 
Bodily Labour. | 5 | 


Huet and Bainard. B . 


8 TRIT of Error brought of a Judgment in the 
withdrawn = Court of Common Pleas. 


from the Pa- 


nel by Con- The ſingle Queſtion was, Whether a Juror, that 1 was 
— oh withdrawn from the Panel by the Conſent of both Par- 


d that the 
9 — ties, to the Intent that the Trial might for that Time go 


v0 off pro de- off, pro defectu Juratorum, may not be of the Jury, 
fn way be when the Cauſe comes to be try'd at a ſubſequent Time; 


rum, may be 


of the Jury and if he be, Whether that will be Error. 


when the 
Cauſe comes 


a 6 It was inſiſted, That it would be Error; and that a 
zif in Eon. Juror withdrawn from the Panel, was for ever after in- 
capable to try the Cauſe. And a Caſe in 3 Co. 430. 

was much rely d upon, which was, That if a Juror, 

who had been once challenged, and the Challenge allow- 

> ed of by the Court, ſhould after try the Cauſe, it would 


be Error. 


Econt a. To this it was anſwered, That the Caſe cited, was 
vaſtly different from the Caſe at Bar. For the Caſe in 

300. is the Caſe of a Perſon, challenged by one of the 
Parties, as not ſanding indifferent to both Sides; and 

2 this 
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this Challenge allow'd of by the Court, which amounts 
to a Kind of Judgment; and therefore as long as it 
ſtood, tho' the Cauſe upon which that Challenge was 


founded, ceas d, the Perſon was incapable to try the 


| Cauſe: Whereds here tlie Juror is withdrawn from the 
Panel by Conſent of both Sides; for no other Reaſon, 
but that the Cauſe may be put off, p#ro defetti Furato- 
rum. And therefore a Perſon ſo withdrawn to be conſi- 
dered, is if he had never been returned; and conſes 
quently no inote unfit to try the Cauſe than any other. 
The Caſe in Hill. 25 Eds. Fitzherbert 121. Title 
Challenge, was quoted; where af tet a Challenge to the Ar- 
ray, for the Partiality of the Sheriff; the very fame Fury 

was returned by the Coroner; and allowed to be — 


Which Caſe in the Reaſon of it; was faid to be ftronger 


than this; becauſe tho a Challenge to the Array, be up- 
on Account of Partiality in the returning Officer, yet it 
is upon the Conſideration the Law has, That Partiality in 
the returning Officer, will produce a partial Jury. Where- 
as here, upon the whole Record, there is nothing that 
caſts the leaſt Reflection or Imputation of Partiality upon 


the Juror; nothing that hinders him from being Talis &. 
IF this be Error; it would certainly be a good Cauſe of 


Challenge; and yet it is neither a 7 wb Challenge, 
nor to the Favour, Co. Inſt. 157. b. 

As to the Objection, That it ſhall riow be preſuried, 
that there was a good Reaſon for his being Da 
from the Jury, 3— agreed ſo by both Sides, tho the 
ſame does not at preſent appear: It was anſwered; That 
the Reaſon why he was withdrawn does appear upon 
Record; and ſuch a Reaſon as does not at all impeach 
him of- Partiality, viz. The Reaſon was; that it being 
neceſlary for the Jury to have a View, this Man happen- 


ing to be the laſt upon the Panel was withdrawn, that 


{o the Cauſe might be put off, pro defectu Juratorum. 


The Court were clear in their Opinion, That this Man's 
trying the Cauſe was no Error. 


Judgment was affirmed. Pariſhes 
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* H E Caſe as ſtated upon the Ones, was. * : 


A Servant was hired for eleven Months, and then 
— goes home with his Cloaths to his Father for a Week; 
afterwards he is hired by the ſame Perſon for eleven 
Months more, then goes home for a Week; and ſo &c, 
The * was, Whether this n 8 Settlement ? 


Aginttthe And it was inſiſted upon, That it was not. 


rr appear d by ſeveral Reſolutions, That there muſt be 


a Service for a Year, and a hiring for a Year. 
Vid. Sas; In Dunsfold and Ridgwick, Mich. 9 Auna, held, there 
muſt be a Hiring for a "Eh, as well as Service for a 
Year. 
In the Cale of Overton and Sem a Servant was 
hired for. half a Year, Service accordingly ; then he is 
i. 283, Hired for a Year, and ſerves half a Year ; Here tho it 
was reſolved, That this was a Settlement, notwithſtand- 
ing the Service was not ſubſequent to the Hiring ; yet 
fill it was held neceſſary, That there ſhould be a Service 
for a Lear, and a Hiring for a Year. 
dee ne ce In the Caſe of Frencham and Pepperharrow, a Servant 
14-293 was hired from the 3d of October to Michaelmas, three 
Days ſhort of a Year; and then by Agreement, he 
flay'd as many Days longer as compleated the Year, 

Held to be no Settlement. 


For the Set On the other Side it was ſaid, That if this be no Set- 

"ment tlement, the Act of Parliament is eluded ; and there 
will be no more Settlements in this Pariſh by Virtue of 
it. That the Fraud was very apparent from the Cir- 

alain. cumſtances of the Caſe; and that it is a Rule in Plead- 
ing, That nothing needs be averr'd, that appears ſut- 
ficiently without. 


2 


That 


Tom. Trin. "<< I. N 


"That the Reaſon upon ; which this Act of Parliament 


was founded, was, That a Perſon of that Bodily 4. 355. 


Strength, as that any Perſon ſhall think fit to hire him 
for a Year, is not ſuch a Perſon the Law preſumes 
likely to become chargeable. Beſides, ſome Regard was 
to be had to Servants that they ſhould gain a Settlement, 
ard not be hurried from Flace to Place. 


And of this Opinion was Chief Juſtice Parker. 


Contra, Judge Prat. The Law muſt now be taken, 
That a 8 for a Year, as well as Service for a Year 
is neceſſary. | 

I {ee not; but that if this Agreement was made pur- 
poſely, by Way of Caution to prevent a Charge upon 
the Pariſh, the Intent Was 188 and we have nothing 
to do with it. 1 

Beſides, we cannot jk of Fraud; ; that belongs to 
the Juſtices. We cannot adjudge, That a Demand and 


a Refuſal amount to a CNT: a a Jury may WEL 


and will Adjournatur. 5 


„ I 
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Parks 25 Crooford.. 


Aion for n THIS was an ation of Eſcape, 3 againſt 
3 & J Kg the Marſhal of the King's Bench, upon the Statute 


26. ft f. of 8 U 9 Gulielmi, cap. 27. fe 9. The Words of which 


Statute are, That if the Marſhal or Warden for the Time 
being, or their reſpective Deputies, ſhall after one Day's 
Notice in Writing, given for that Purpoſe, refuſe io ſhew 
any Priſoner, committed in Execution, to the Creditor at 
whoſe Suit ſuch Priſoner was committed, or to his Attorney, 
"mo ſuch Refuſal, ſhall be adjudged an Eſcape in Law. 
In this Caſe, the Notice was given by the Creditor, 
upon the Friday, to produce the Priſoner upon the 7; f. 
day. At twelve o Clock, the Priſoner was demanded of 
the Turnkey; but not being produced, the Action was 
brought. 


This being the State af the Caſe, The Poſtea was 
ſtay'd by the Direction of Chief 8 Parker, who try'd 
the Cauſe. 


2 And 


. 


Term. Mich, 4 Geo-1 I. a 32 


40 it was now | objetted, firſt, That the Notice was 
inſufficient ; and that ſecondly, if the Notice was ſuffi- 
cient, the Demand and Refuſal were not alledged as 


they ought to be. 


It was obſerved, That this Statute. was a penal Sta- e 
tute; becauſe it lubjected the Gaoler to make Satisfac- for producing 
tion to the Plaintiff, where poſſibly the Plaintiff was not 333 
at all injured : That therefore fuch an Interpretation 
was to be put upon the Act, as might not ſubje& the 
Gaoler, to unreaſonable, and unneceſſary Difhiculties. 
It was likewiſe obſerved, That the Act of Parliament 
had directed no particular Sort of Notice; and that con- 
ſequently the Notice as to the Nature of it, muſt be 
governed by the Rules of Common Law. 

The Statute is filent as to the Place where the Priſoner 
is to be produced; this the Law ſupplies, and ſays the 
Priſon; . it will not be pretended, That by this Sta- 
tute, the Gaoler is bound to produce the Priſoner at 
wheres Place the Creditor ſhall pleaſe to appoint. 

So again, as to the Time to be ſpecify'd in the No- 
tice for the producing of the Priſoner, the Act is alto- 
gether ſilent; yet certainly there muſt be a Time ſpeci- 
fied in the Notice; for it will not be pretended, That a 
Notice from the Creditor to produce the Priſoner gene- 
rally, without appointing any Time, would be good. It 
will not be pretended, That upon ſuch Notice, the Mar- 
{hall will be obliged to produce the Priſoner, a Week, a 
Month, a Year after, wheneyer it ſhould pleaſe the Cre- 
ditor to demand him ; for this would be at once to 
blow up the Rules of the Priſon, which was ata 
never the Intention of the Act, which in requiring a 

| Day's Notice, does evidently, ſuppole, the Priſoner may 
poſſibly have the Benefit of the Rules. 

The Queſtion now therefore is, Whether the Time 
appointed by this Notice, be certain enough? Or whe- 


ther it ought not to have been confined to ſome parti- 
cular 


nn 


Forks. Mich. "4 Gabe 1. B. R. 


S * * 


cular Part of the Day; and not ad on ſuch a 5 
generally? - 
It was ſaid, That in a confining the Notice to ors 
particular Hour, or Portion of Time in the Day, the 
| Tnconvenience to the Plaintiff could be none at all; be- 
. cauſe he had it in his own Power to a appoint that Time 
which would be moſt convenient for him: Whereas: on 
the other Hand, the Marſhal would be expoſed: to the 
Trouble of an unneceſſary Attendance ; as not knowing 
what Time of the Day, the Creditor would ON 
him. | 


2:7 Objedtion. Bur if it ſhould be ad lee 28 is probably 1. it may, 


Demand of 


rhe Priſoner That the Plaintiff having ſpecified no particular Time 
Feiner in the Day, the Law appoints a Time, viz. the laſt 
Time. Four in that Day, unleſs by mutual Conſent, the Par- 
1 . Hl. ties do it ſooner; Then ſecondly, the Demand is faulty, 
quity 79,219: being made at Twelve o Clock at Noon, when the De. 
fendant had until the Cloſe of the Oy for the Per- 
formance of it. 
Demand in- A 24 Objection as to the Demand, was in ReſpeR t: to 
1 3 0 the Perſon upon whom the Demand was made, v the 
_ ihe Peron Turnkey. It was obſerved from other Clauſes in the 
r was wade. Act, That by the Word Deputy, was to be underſtood a 
Deputy Marſhal, viz. ſuch a Deputy as an Action may 
be brought apainſt ; and not any inferior Officer, as a 
Turnkey Tc. 

If it ſhould be ſaid, That the Deputy Marſhal Gldom 
or never attends ; and that conſequently it would be 
next to impoſſible for the Creditor to make the Demand 
of the Marſhal or his Deputy: It was anſwered, That it 

1 muſt be ſuppoſed, that the Marſhal or his Deputy are 
{at attending the Duty of their Office; and that ſhould a 
1H Creditor not be able by Reaſon of their Abſence, to 
N - > have the Benefit of this Act of Parliament, the Court 


10 would puniſh them for their Non-Attendance. 


1135 2 . | - "Court 


——_. 


_—” erm. Paſch. + Geo. 15 7 Cnc. 397 


"Cutie Cond? d inclin'd to think, That the Marſhal had Not neceſſary | 
all that Day, for the producing of the Priſoner. They the Pei 
ſeem d likewiſe to think, That by the Word Deputy, was eur af k. 
to be underſtood a Deputy Marſhal, and not a more in- Pay. 
ferior Officer; but that, however, hg Plaintiff cou'd not By Deputy in 


the Stat. muſt 


| ſuffer by their Non-attendance ; becauſe a Demand at be underttood 
the Priſon, tho' no Body there, would be ſufficient Jabal) and 
Adjour natuß. not any infe- 


tior Officet. 


Lord Cowper having ſurrender 1 the Seals in the Vacation, 
they were given to Lord Parker, who was ſucceeded as 
Chief Juſtice of B. R. by Sir John Pratt, a Juſtice of that 
Court, who was ſucceeded by Baron 'Forteſcue, and he 
again by Sir Francis Page, 


DE 


"Jan Palhe; 


wi on 


In Cora Cancmn al 
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HE Intereſt of 5001. was ſettled to be wy” to FAY — 
Wife for Life; " hi the Principal and Intereſt The Words, 
to 5 Truſtees to be paid to ſuch; Daughter or Daughters, 5, 4, . 

as ſhall be begotten upon the BSdy öf the Wife, Share Setter re- 


late as well to 


IF "and Ware like; 3 but if the Huſband ſhould * die -\ -without a l in 
| 1 | any Time of the 


. Tei erm. Fc 4 . I. In Too 


eſs ae any Daughters, then the Money was to be paid to the 
ſhall be bom Wife. 

wy At the Time of making this Settlement, there was 4 

Daughter Anne; and the Huſband died without any other 

Daughter. And it was inſiſted upon, That this Daugh- 

ter was intitled to nothing under this Settlement; be- 

_ cauſe being in eſſe at the Time when it was made, ſhe 

was not within the Words of the Settlement, which run 

in the future Tenſe, which ſhall be begotten upon the 


Body of the Wife, Share and Share like. 


8 8 1 


But Parker 3 Chancellor declared, That this was to 
put the moſt abſur d Interpretation upon a Settlement, 
that could be ſuppos d, viz. That Parents ſhould be ſoli- 

citous for Children in Embrio, and unborn; and take no 
Care of a Child in eſſe. That the Futurity meant by 
the Settlement, did not relate to the Time of the Birth 
of the Daughters, but to the Death of the Huſband; at 
which Time all the Daughters- then in Being, that were 
the Offepring of that Coverture, became intitled to the 
22985 by 11 , 50 


ber verſus "PM Powell. In Canc. 


HIS was a Caſe arfing from the Will if John 
Rawlins. | 


* 


The Queſtion The 1 now ha for ths eee of 
a Debr ould. the Court, upon a ſpecial Report of the Maſter directed 
3 by the Court was, Whether a Debt of 3oo!. due to 

Powell the Executrix, ſhould be ſunk in a Legacy of 5001. 


given her by 5 ſame Will? 


The Bill was brought by next of Kin, . the Exe: - 
cutrix, to have the Surplus of the Eſtate, undiſpoſed of 
by the Will, divided according to the Statute of Diſtri- 


butions. And the Defendant had by her Anſwer ſub- 
| I | mitted, 


. 7 erm. Paſch. 4 Geo. 1. In Canc. . 


E 


mitted, That the Surplus ſhould be divided according to 
that statute; but inſiſted upon the Debt of 300 J. as 
what ſhe ought to have Satisfaction for, over and above 
,, En 
The Bill did beſides, ſeek a Diſcovery of the Aſſets of 
the Eſtate, in the Hands of the Defendant. 


Upon this it was decreed, That the Defendant ſhould 


account for the Surplus, which ſhould be divided accord- 
ing to the Statute of Diſtributions; and as to the Debt, 


it was directed, That the Maſter ſhould look into it, and 
ſtate both the Quantum and Nature of it. 


And now upon the Maſter's Report, who found the 
Teſtator's Debt to the Defendant, near that Sum; and 


that the Debt had ſprung from Dealings in Trade be- 


tween them, It was urged, as a known Rule and Courſe of 
the Court of Chancery, That where a Debtor did by his 
Will give to his Creditor a Legacy, ſuperior in Value to 
the Debt due, the Debt was always ſunk in the Legacy; 


unleſs it did evidently appear from ſtrong Circumſtances 


in the Will, That it was intended otherwiſe as a benefi- 


cial Legacy. And this was ſaid to be founded upon that 


Maxim in the Civil Law, Debitor non preſumitur donare. 
This was further enforced from Chauncys Caſe, where it 


Alaxim, 


had been ſo ruled by the Maſter of the Rolls, a Term or 


U 


two ago. 


This was oppoſed by the Defendant's Counſel, who 
diſtinguiſh'd this from the Caſe of Chauncy thus. A Ser- 
vant-Maid had lived long in a Place without receiving 


any Wages ; her Wages were at laſt by the Maſter com- 


puted to amount to 1001. and a Bond given for the 

_ fame; the Maſter ſoon after dying, gave her a Legacy 

of 5001. which he thus expreſs d for her faithful Services. 

Now it was ſaid, That this Bond being for Money due 

for her Service; and this Legacy being given her for her 

faithful Services, it was plain, That the Teſtator N 
e 


A 


P 


* " 1 _—_— 
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ed this Legacy in Satisfaction 61 all chat was due to 


herr 
n e, - Then the Gl ar Cutbbert 400 Peacock was nile up- 
on, as reported by Sakkeld 155, where the contrary v as 


ruled by Lord Cowper, ſaying, It was good Equity to 
make the Teſtator both juſt and generous, if he intended 
to be both. This Interpretation molt agreeable to the 
Words of the Will, where it is expreſo d as à Gift. Now 
a Man is never 3 to give, but pay a Debt. 

It was ſaid further, That ſince it may be, the Execu- 
trix would not have been decreed to account for the 
Surplus without her Conlent, it — be the harder up: 
on her to {ink her Debt. 


yin. Lord 1 Let her have her Legacy over and abo 
a her Debt. 1 haye the more Compaſſion for this Execu- 
e ir becauſe of her Submiſſion to account for the Sur- 
l am not ſatisfied with that Notion, That a Le- 
tion. gacy to an Execu tor, excludes him from the Surplus; 
Whether 2 and therefore without ber Submiſſion, | know not he- 


Legacy to an 


Execuror, ex- ther I ſhould have decreed. her to account for it. 


__ cludes him 


from the Surplus of the Eſtate adviſed 2 


* 1 94 ö N 12 TH 


How the 5 Upon this, Mr. Gp wher told the Court, That the firſt 
Court has Time this Doctrine V „ was in the Caſe of Foſter 


waver'd in 
Refvect of and Mount ; ſince which Time there have been ſeveral De- 


we anger crees in e of it. 


576 , | But that the 24 1 Doctrine, had prevail'd in the 
Caſe of Lirtlbyry and Buckley ; where it was reſolved, 
Parol Evi- That notwithſtanding t the Legacy, the Executor ſhould 


dence admit- 


. 1 have the Surplus, Indeed there it appear d by Parol Fa 


the Teſtator, vidence, That it was the Intention of the Teftator, that 
— the Executor { ould have the Surplus; 3 Lord Guernſey 
aud in Ae (for it went up into the Houſe of Lords) being of 
KulesoſCom- Opinion, That Parol Evidence not repugnant to the 
eee ill, and, in Affirmance of the Rules of Common 
OY "Law, ſhould be allowed” of. Since that Caſe, it has 


2 Vern, 593, 3 | been 
594 | 4 


Term. Paſch. 4 Geo. 1. In Canc. 401 


been ſo decreed by Lord Cowper, without the Help of 
{uch Evidence. : 


Aſbton verſus ——. In Canc. 
b HE Queſtion in this Caſe aroſe upon the penning ge e. 


of a Marriage Settlement of Sir Ralph Aſhton, and Porions for 


£ s 2 3 g, ' Chil- 
upon that Clauſe of it which related to a Proviſion for Jn, decreed 
F | | | | | to be raiſed 
younger Children. by Wile 


By that Clauſe, after the creating of a Term of 
99 Years, and veſting it in Truſtees for that Purpoſe, it 

was provided, That in Caſe he had both Sons and 
Daughters, the Daughters ſhould have a 1000/7. each, 
to be paid them at the Age of 21, or Day of Marriage, 
which ſhould firſt happen; if there were no Son and 
but one Daughter, then ſhe was to have 5000 J. but if 
there were more Daughters, then there was to be 8000. 
equally divided among them; which Sums were to be 
raiſed out of the Rents, Iſſues and Profits of the E- 
ſtate, as ſoon as they conveniently could, The Father 
died, leaving three Daughters and no Son ; the three 
Daughters bring their Bill, to have the 8ooo!. rais d 
by Way of Mortgage or Sale, and for the Intereſt of the 
Money, from the Time of their Father's Death. 


It was urged for the Plaintiffs, That there had been 2 Ven 420; 
many Caſes, where a Term being created for the raiſing * . 
of Portions for younger Children,. to be paid out of the 
Rents, Iſſues and Profits of the Eſtate, and not ſaid by 
Sale or Mortgage; yet this Court has decreed a Sale or 
Mortgage, if that has appeard to be the moſt conve- 
nient Way for the raiſing of it. Stanhope and Packer, 

2 Georgii. 1 Shower 176. 2 Chanc. Rep. 204. 1 Shower 240. 
Profits is a Word of large Extent; a Grant of the 4. 94, 365. 

Profits of Land, is in Law a Grant of the Land itſelf. 

It was obſerved, That this Practice of the Court of 
Chancery was very rational, and in Support of the In- 
tention of the Parties; becauſe it was for the Prefers 
ment of Daughters in Marriage. © 

5K It 


4 : T er 2 L Paſch. "Ga 1. I Gon 


— — 2 — — Goo 4 


— 


It was n ledged by Fa, Conalil of the other 
Side, That there were ſeveral Caſes, wherein this Court 
had decreed a Sale or Mortgage, tho' thoſe Words were 
omitted; but then they ſaid that this Diſtinction was to 

be obitrved. viz, That the Court of Chancery had ex- 
erciſed this power, where a Time being limited for the 
Payment of the Portions, it appear d altogether impoſ- 
ſible that they could be rais'd within the Time ſo limit- 
ed, by the Annual Profits, Rents, Oc. but that here no 
Time at all was limited. 


It was replied by the Councel for the Plaintiffs, That 


here was a Time limited for the Payment of theſe Por- 


tions, vix. upon the Death of the Father without Iſſue 
Male; for then fays the Deed, the Portions fhall be rais'd 
0s ſoon as conveniently they may, which is in Judgment 
of Law pretently, from which Time the Portions are to 
carry Intereſt. | | 


And of this Opinion was Loud Chancellor Parker, 
and decreed it accord ingly. 


Se this Caſe 


nr. Target verſus Grant. In Cane. 


2 


Queſtion. TERM was deviſed by William Target to Hay : 


Whether an 
Eten fei. . his Son, during his Minority; and if he at- 
or for Life 


a rained: the Age of 21, then it was deviſtd to him for 
vis d: the Term of his Natural: Life, and no longer; Remain- 
der to ſuch of his Iſſue to be begotten, as he the faid 


Henry ſhould: deviſe the ſame unto; and if he ſfiould 


die without Iſue, the reſt and Reſidue of the Tom: was 
deviſed. to his Brother Albinus Target. 
The Queſtion: was, if this was an, Eftate-Tail in Een 
or not? for if it was, or in the Nature of an Eſtate- 
Tail, the Remainder to Albinus wand be void. 


It was urged, That this was: an Eſtate- Tail by Impli- 
cation; becaule it was, And if he died without Iſue ge- 
nerally, and not without Ifue. living at the Time of his 
Death. 3 It 
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It was argued on the other Side, That this was not 

an Eſtate-Tail; for tho' an Eſtate-Tail has been held 

good by Way of Implication, hat was ever in Main- 
tenance of the Intention of the Deviſor; whereas here, 

to make an Eſtate-Tail by Implication, or an Eſtate in 
Nature of an Entail, was to defeat the Intention of 

the Deviſor, and make that Remainder void, which he 
intended ſhould be good. Caſes quoted in Argument of 

the Caſe, Popham and Bamfeild. Peacock and Spooner. Salt. 236. 
Loddington and Kime, 3 Lev. 43 1. = 


Lord Parker. Henry by this Will takes only an Eſtate 
for Life, with a Power of diſpoſing of it, to which of 
his Iſſue he thinks fit; the Words no longer plainly ſhow 
this to have been the Intention of the Teſtator. | 

In Caſe where an Entail is created by Implication, it Of Entails by 
is ever in Favour of the Heir at Law; to whom no E- on 
ſtate being given by the Will, ſo as to enable him to 
take by Purchaſe, and there being a Neceſſity, if he 
takes at all, of his taking by Deſcent; therefore to ſup- 
ort the Intention of the Feſtator that the Heir ſhould 
take, the Law creates by Implication an Eſtate-Tail in 
tke Anceſtor, to veſt it in the Iſſue by Deſcent. But 

here this Reafon entirely ceaſes; for here is a Proviſion, 
how it ſhall go to the Iſſue, viz by the Deviſe of the 
Party; until when nothing veſts in the ſue. 

The Words dying without Iſue, are capable of two Import of the 
Senſes, viz. a legal one, and a vulgar one; a legal one, „e, fe, 
wherein a: Man is ſaid to die without Iſſue, whenever | 
his Iſſue fails, tho ſome Ages after the Death of the 
Party. And in this: Senſe, for the Support of the Inten- 
tion of the Partie, the Words fhall be underſtood; but 
never for the Deſtruction. The vulgar Acceptation of 
the Words which I embrace here, is dying without Iſſue 
living at the Time of his Death. The Caſe of Loddington g 22 4, 
and Kime, is wrong reported by Levinx, tho' of Counſel 225. 
in it; but as to this Point it is right enougb, and a 


ſtrong Caſe. | 
Nab 


| — 


24 | 


See this Caſe 
Hep. of Caſes 


in Equity as | 


Truſt. 


Term. Paſch. 4 Geo. 1. In Cauc. 


Nab verſus Nab. In Canc. 


NE of the Points in this Caſe, beſides Matter of 
Account, was this. A Daughter deviſes all her 
Perſonal Eſtate to her Mother, to diſpoſe of as ſhe ſhould 
think fit; and then adds by Word . Mouth, You may 
if you pleaſe, give 1801 to my Niece bur I leave it 


intirely to you. 


The Niece brings her Bill for this 120 J. and like- 


wiſe ſuggeſts a ſecret Truſt in the Mother as to the 


180 J. The Mother in her Anſwer owns the Will, and 
the Parol Declaration of the Daughter; and that ſhe 
once had it in her Thoughts to have made the 180 J. 
200 J. but that the Niece had ſince behaved herſelf fo, 


that ſhe was now reſolved to give her nothing. 


It was proved in the Cauſe for the Plaintiff, That the 


Daughter after making the Will, had ſaid ſhe had left 


2 fern. 559. 


her Niece the Plaintiff 180 J. as a Legacy. But the Pa- 
rol Declaration of the Daughter, appear d only by the 
Anſwer of the Defendant upon Oath. 


The Caſe of King ſman and King ſman, was chiefly in⸗ 
ſiſted upon for the Plaintiff, There the Plaintiff thought 
fit to diſinherit his Son, in Favour of a Waterman, who 
had the good Fortune to be of his Name ; and then tells 
the Waterman, If his Son ſhould behave lamfelf reſpect- 
fully to him, and not diſturb him in the Enjoyment of 
his Eſtate, he might, if he thought fit, give him twenty 
or forty Pounds per Quarter: And here: tho' an Eject- 
ment was brought at Common Law by the Heir for the 
whole Eſtate, and after that a Bill in Equity, yet the 
Waterman was by this Court decreed to pay the 40 J. 


per Quarter. It was likewiſe held in this Caſe, That if 


the Statute of Frauds be not inſiſted upon, the Court 


will compel the Performance of an Agreement, tho? not 


in Writing. N | 
3 | | | Par ker 
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Parker, Lord Chancellor. No Colour for this to be 1 
look d upon as a Legacy; becauſe not in Writing with. | 
in the Time appointed by the Act.“ The Mother to be Six Diya il 

eſteem'd as a Truſtee for the Niece : Not neceſſary by _ 
the Statute of Frauds, for a Trult that relates to the | 
Perſonalty to be in Writing; if it were, it is now in "x 
Writing by the Anſwer. 4 
This not ſuch a Truſt, as not to be forfeited; but | 


then the Mother ſhould have aſſigned ſome particular 
Inſtance of Miſbehaviour in the Niece, | and not in ge- 


e,, IA, 
The Mother muſt pay the 180 J. but without In- 
As there is no Proof of the Parol Declaration of the When net 


Daughter, but by the Anſwer of the Mother, the An- ofany Marci 


ariſes from 


ſwer muſt be taken entirely as it is; and no Part of it che Befen- 


- 7 wie dant's An- 
| muſt be impeach d by any other Evidence, None: che Hai 
EEE RY, | ſwer muſt be 


taken entire. 


Term. S. Trin. 
4 Geo. I. 
In Banco REOIS. 


Thornby and Fleetwood. 
Vide Ante. 1 13 356. 


UDGMENT being given for the Defendant i in 

the Court of Common Pleas, and Writ of Error 

brought in B. R. Sir Thomas Powys argued for the Plain- 
tiff in Error, to the following Purpoſe. 


Stat. primo The great and Chief, tho not the only Queſtion in 
Jacobi about 
Papits, this Caſe is, The Conſtruction that is to be put upon 


the Stat. prime. Tacobi. 
It will be 2 — to relletl a little, both upon the 


End of this Act of Parliament, and the Time when it 
was made. 

As to the End and Deſign of it; it is plainly levelbd 
againſt Popery, and to ſecure and N the reformed 

Religion. 

As to the Time when it was made; ; every one conver- 
ſant in our Hiſtory, knows the continual Struggles be- 
tween the Popiſh and Prateſtant Intereſt, in the Time 
of Queen Een. And the Education of Vouth in 
Popiſh Seminaries, being thought at that Time, a Thing 


of dangerous Conſequence to the Proteſtant Religion, it 
5 - oo was 


"La Trin. 7 © B. 1 


— = 2 ans; a 
* 


497. 


tt, 


was P againſt by an Act of Parliament in che 
Time of Queen Elizabeth ; but that Ac of Parliament 
proving inſufficient, this AR of Parliament upon which 


the preſent Queſtion depends, was made in the firſt Seſ. 


ſion of the firſt Parliament of King James the firſt. 

Not therefore to be ſuppoſed, I ae this Statute rela- 
ting to a Matter the Parliament ſhew'd ſuch an imme» 
diate Concern for, ſhould come into the World ſtill born, 


without Life and Energy. 
This Act of Parliament conſiſts of two Parts: By the 


firſt the Roman Catholicks are diſabled from acquiring 


any Thing new; by the ſecond they are diſabled to re- 
tain what they are already poſſeſs d of. 


The preſent Que 
It will not be deny d, but that the Words in the Ack 


(if the Savings, to t : Poſterity, and in Caſe of Cons 
formity, were out ont of the Way) are full and compre- 
henſive enough, to prevent any Kftate veſting in Roman 
Catholicks. 

Keſolved in Lord de 1a War's Caſe, 11 Rep. That he 
never was a Baron and yet the Words not ſtronger then 


theſe in this Act. 


It muſt likewiſe be 8 That Papiſts are diſabled 
from taking any Manner of Way, by Stat. of 11 12 Sut.n1& 


V. z. 


. 3. and yet the Words there uſed, not ſtronger than 
thoſe uſed in this. 


The ſame Words uſed in Statute of Queen Blizabeth, Stat. 31 Fn, 


for Prevention of Simony. Now the Interpretation al. 
ways put upom this Act has been, That whoever came in 
ſimoniacally, by Induction gained nothing. A ſimonia- 
cal Contract has ever been efteem'd a good Defence to 


an Action brought for Tythes. 


Tue Words of che Act, as to the FI to the Heir, 

are, In reſpect of himſelf only, but not his Heirs or Po» 
Heri. Hence it is argued; That the Eſtate mult veſt 
in the Anceſtor, or elſe ths — to the Poſterity will 


its fruſtrated. 8 
In 


ſtion depends upon the firſt of theſe. 
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in era to this Objection, proper to obſerve, That 
this Clauſe relates equally to Goods, Chattels, ** : 
for: Years, Caſes wherein the Heir 1s not concerned, 
well as to Inheritances deſcendible to the Heir; "chin 
therefore the ſame Interpretation ought to be put upon 
the Act in both Caſes : Now it is plainly abſurd to un- 
derſtand the Act, of taking the Profits of Gopde, Mos 
ney, Tc. 
Maxim. It is a general Wie, that Exceptio wehes renders. in 
rebus non exceptis; the ſaving therefore the Right of the 
Heir, works more Rrongly and totally to the Excluſion 
of the Anceſtor. 
Savings or Another Rule to be bb in the Interpretation of ® 
3 Statutes, is, That a ſaving, or an Exception in a Sta- 
io beo in. tyre, mult never be ſo interpreted as totally to deſtroy the 


terpreted as 


ro deftroy the Purview. Now here the Counſel for the Defendant are 


Purview. 


endeavouring in Favour of the Heir, (a ſecondary Con 
ſideration of the Parliament) to overthrow the primary 
and principal Intention of the Act, vic. the diſabling of 
the Anceſtor. 

But then it will be aſked, What! is the Uſe of the i 
* Clauſe? 

To this it may be 1 1 if, That it was to ſhew 
that the Incapacity was only perſonal, work'd no Py 
tion of Blood, Ga. 

Nor is it any Objection againſt this, That! in this Re- 
ſpect it is intirely unneceſſary ; for ſaving Clauſes are 
often inſerted in Acts of Parliament for the Satisfaction 
of ignorant People. | 
diy, The Heir is by this Means enabled to derive his 
Title from the — ng tho never ieiſed, as if he had 
actually been ſeiſed. 5 „„ 7-1 


The Interpretation contented he by them; that 
inveſts the Roman Catholick. with "I an Intereſt in 
the Eſtate, as will enable him to alien, and diſpoſe of 
the Eſtate, by Recovery Oc. at Pleaſure, but reſtrains 
him only from taking the Profits, is ſuch a one as can 
neither be collected from the Words or Deſign of the Act. 
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It has been before obſerved, That theſe Words, tale, 
enjoy, Tc. are extended to Goods and Chattels, as well 
as Inheritances; and that this being one entire Clauſe, 
ought to receive a uniform Interpretation: But this In- 
terpretation of theirs when applied to Chattels, plainly 
_— es | | 

Beſides, this Interpretation is plainly contrary to the 
Words of the Act, which are 1 excluſive, with. 
out any Exception or Qualification whatſoever: Where- 
as, according to this Interpretation, he muſt inherit, he 
muſt take, and be Owner; and as ſuch, alien and dif 
poſe at Pleaſure, by Fine &e 5 . 
If the Queſtion is aſked them, Who ſhall take the 
Profits? They are much at a Loſs; a plain Argument 
that their Interpretation was never thought upon by the 
Law-Makers, who otherwiſe would in plain and clear 
Terms have told us, who ſhould take the Profits, as they 
have done in the following Act of 3 Jacobi. 


Ihe Act therefore being ſilent in this Caſe, they tell 4. 358: 


us, That according to the Rules of Law in other Caſes, 
the Crown ſhall take them. 


But this is to bring the. Act to juſt nothing; for it is 


clear Law, That Alienation before Seiſin, will ouſt the 8. 305 
Crown of this Intereſt they are ſo liberal in beſtowing 


upon it, Raymond 17. 5 Mod. 101. | | 

- But then we are told, That however, the landed In- 
tereſt of the Papiſts will be leſſen d, ſhould they thus 
alien ; which is a very odd Way of putting People into 
Eſtates, in Order to get them out afterwards. 18 

Our Interpretation ſupports the Intention of the AQ, 
inaſmuch as it plainly diſcourages Parents from ſend- 
ing their Children for Education into Popiſh Seminaries ; 
ſince by that they are cut off from their Country, and 
made quai Aliens, and outlawed Perſons. ; 


Their Conſtruction directly contrary to all Rules of 
Interpretation, obſerved in Acts of the ſame Nature; 
and that whether this Act be conſidered, either as an 
Act made for the Advancement of Religion, or as an 


— 


4 
W > Ra 4 
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Maxim. 


AMaxm. 


Act | WF for the ſuppreſſing of publick Miſchick, and ; 
promoting the publick Good. 
In Hobart 157, we are told, That Acts of Parliament 
made for the Advancement of Religion, ſhall in Support 
of that Intention be ſtretched even beyond the Words. 
Now here the Words are plainly with that Interpre- 
tation, that beſt ſupports the Intention of the Act. 
In 1 1 Co. Rep. fol. 7. ſeveral Inftances are put of Acts 
of Parliament, made for the Advancement of Religion, 
that have had a large and liberal Interpretation put up- 
on them. 
In 11 Co. Rep. fol. 3 4. a. Poulter's Caſe: Inſtances are 
given of Acts of Parliament, which tho Criminal ones, 
have yet been extended by Equity; becauſe made for 
ſuppreſſing of publick Miſchief, and the Advancement 
of the publick God. 
It cannot be doubted, but chat the Act of Parliament 
we are now upon, Jelerves a large and liberal Conſtruc· 
tion upon both theſe Accounts. 


Their Interpretation contrary to the Rule of the Civil 
Law, which is, In dubio, hec legis conſtructio, quem verba 
oftendunt. And none but Lawyers would ever have 
thought upon a different Interpretation from that which 


we put upon = 

It is pretended, That their Interpretation is made in 
Favour of the Heir ; but yet by this Means the Anceſtor 
is enabled to alien, and ſo diſinherit the Heir; which if 


a Proteſtant, he will moſt certainly do. 


But it will be demanded of us, Where is the Eſtate 
during the Life of the Perſons thus diſabled? 

Here I anſwer in the firſt Place, That moſt certainly 
it ſhall not be in the Perſon diſabled, if there is a Poſ- 
ſibility that it may be elſewhere, Maledicta expoſti que 
corrumpit Textum. 

It is a Rule in the OG LE of Statutes; That 
W whatever is a neceſſary and unavoidable Conſequence 
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«a an 40 of Parliament, is as auch A Fart of ins AQ, 
as if inſerted totidem verbis in the A, Hobart 293. 


Brook Tit. Coron. 204. 


There is another Rule to be obſervedbi in interpreting 8825 
Acts of Parliament, viz. That where any Point is plainly 


and directly enacted, ſuch an Interpretation muſt be held, 
as to render the plain Deſign of the Ack practicable, 
notwithſtanding the Rules of Common Law, soul be 
hereby overthrown ; for it is the proper Buſineſs of Acts 
of Parliament to make Alterations in the Common Law. 
Tho? at the ſame Time it muſt be acknowledged, That 
an Act of Parliament ought to be interpreted by the 
Rules of Common Law, as far as is conſiſtent with the 
preſerving the End and Deſign of the Act. 

In the next Place I anſwer, That-if the Land never 
veſted in the Party himſelf, as we fay it did not, che 
King cannot have it, 1 Inſt. 13. 32. | 

In the third Place I anſwer, it cannot go to the Iſſue 
of the Perſon diſabled, according to chat Maxim of Law, 
Non eſt heres viventis. \ I 

Therefore it muſt neceſſarily go to him in Rererion f 
as in Caſe of an Eſtate-Tail, upon Failure of Iſſue, i 


reverts to the Donor and is Iſſue; or in Caſe of a Bee. 


ſimple, it ſhall eſcheat to the Lord and his Ty of 


0 whom the Land 1 is held. 


But it is objected, py the Land is to go over to Hind in 
Reverſion, how can the Anceſtor have it back again in 
Caſe he conforms, as it is Roy provided by the Act 


that he ſhall ? 
To this it may be ſaid, That the Meaning of Sor 


Clauſe in the Act, is not, that upon Conformity he ſhall 
have back what is gone over and veſted in another; but 
that the Incapacity being removed by his Conformity, he 
ſhall from the Time he ſo conforms, be capable of inhe- 
riting whatever ſhall fall to him in a Courſe of Deſcent, 
as if he had never been diſabled. 
But ſuppoſing for the encouraging of Conformity, 
that the Act ſhould look backwards, and give him that 
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Inheritance, which would have veſted in him but for 
this Incapacity now removed; is it ſtrange or difficult to 
conceive, that an Act of Parliament may do it ? 

If an Act of Parliament repealing an Act of Parlia- 
© ment, be repealed, the firſt Act is conſequently fer up 
again, 

: It appears from the Caſe of the Prince of Wales, in 
the 8th Rep. That for a State of Inheritance to veſt and 
reveſt, is not a new Thing, upon an Act of Parliament. 

Raymond 3 5 5, It is ſaid, That an Act of Parliament 
can create an Eſtate-Tail withour a Donor; and when 
we ſee Eſtates limited for a particular Purpoſe, we are 
not to meaſure the Validity of ſuch Limitations, by the 
ſtrict Rules of the Common Law; for the parliament 
can controul the Rules of Common Law, 13 C. 64. It 
can make an Eſtate of Frechold to ceaſe, as if the Party 
were dead; as in Caſe of a Parſon who accepts a ſes» 
cond Benefice, contrary to the Stat. of 21 H 8. of Plu- 
ralities, 6 Co. 40. b. And for this Cauſe, Lord Hobart 
ſays pag. 3 46, That Judges have Authority to mould Sta- 
tute Laws according to Reaſon and beſt Convenience, to the 
trueſt and beſt Uſe ; eſpecially conſidering that the Parlia- 
ment proceeds many Times, according to natural Equity, 
ſecundum equum & bonum, which is lex Hum, without 
Reſpect to legal Ceremonies, Hobart 2 2 4. 

So that where the Drift and ſole . of an Act of 
Parliament is moſt plainly diſcerned, as in this Caſe, and 
yet that Intention cannot be obſerved, were the ſame i in 
a Deed, by Conſtruction according to the Rules of Law; 
we ought rather to preſume, That the Parliament (in 
whoſe Power it was ſo to do) reſolved to leap over and 
waive the Mechanical Rules of Law, and to make a Par- 
ticular Law for that Occaſion. 

In Hobart 257. Beaumond's Cale, Reported 9 Co. 140, 

is put, 
Juobn Beaumond and his Wiſe being ſeiſed in ſpecial 
Tail, Remainder to John Beaumond in Pee; ; he alene le- 
vied a Fine to Edm. 6. in Fee, which Eſtate came to the 
Earl of Huntington in Fee; Beaumond having Iſſue died, 
| 2 his 
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FX Wife enter d; the Earl of Huntington confirmed the 
Eſtate in the Wife habendum, to her and the Heirs of the 
Body of her and her Huſband. And it was ruled That the 
Confirmation wrought nothing, becauſe ſhe had as great 
an Eſtate before; and alſo the Iſſues could not be made 
inheritable, which were before barr'd by their Father's 
Fine, and the Eftate-Tail as againſt them lawfully given 
to another. And it was further reſolved by Way #4 Ad- 
mittance, That if that Remainder in Fee had not been 
to Beaumond himſelf, but to a Stranger, the Entry of 
the Wife had reſtored that Remainder to the Stranger, 
and had left nothing in the Conuſee, but a meer Poſſi- 
bility: So ſhe hath the Tail not only for herſelf, but to 
the Benefit of other Eſtates growing out of the ſame 
| Robt with his; and yet during the Life of Beaumond, the 


Entail had been batred; and all had been in the Conu- 


fee, and the Wife had had nothing but a Peſſibility 


via verſa. 


And upon this Caſe Hobare obſerves, That an Eftate« 


Tail may ceaſe for a Time, and riſe again, and he in 
Reverſion may enter during the Ceſſer of the Eftate- 
Tail. | 
Litt. Sect. 646, 6475 FISY 650. there are Caſes put, 
where, by the Common Law, both Freehold and Eſtates- 
Tail ſhall be in Abeyance, via. in nubibus, in Conſidera- 
tion only of Law, for a Time, or, in other Words, ſhall 
ceaſe for a Time. 
- Litt. Sect. 6 13. Tenant in Tail grants all his Eſtate to 
another, quoad his Iſſue, this works no Diſcontinuance; 
but quoad himſelf, the Reverſion is in Abeyance, for he 
ſhall have none left in him againſt his own Grant. 


1 Co. Inf. 345. 4. Tenant in Tail of Lands holden of 


the King, is attainted of F elony, the King after Office 


ſeiſeth the ſame, the Eſtate-Tail is in Abeyance. 


Leeſſee for Life becomes profeſsd, there ſhall be no 4. 360. 


Occupancy, but the Leſſor may enter, for he is dead in 


Law; but upon his Deraignment, the Leſſee may re-enter 
5 N upon 
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upon the Leffor, to whom the Land went during! his pro- 
teſhon, 2 Rolle's Abr. 150. DP. 

Tenant in Tail dies, (his Wife enfem with a Son) 
without Iſſue, the Donor may enter; but upon the 
Birth of the Son, the Eſtate-Tail is ſet up in 7 Oo. 


Rep, fol. 8. b. Bedford's Caſe. 


As in that Caſe, the Expectation of the Birth of a r 5 
did not prevent the going of the Eſtate to the Donor; 
Jo by Parity of Reaſon, the Expectation of Conformity 


in our Caſe, will not hinder the Eſtate from going over 


to him in Reverſion. 

In Caſe of a Fee - ſimple, where ah Uncle Ales ba 
ford the Birth of a Child, that e Child 1 is not 
intitled to the meſne Profits. 34:53 125 

In like Manner in the Spiritual Cour; in Caſe of : a Di- 
vorce 4 vinculo Matrimonii, - the Huſband is not anſwers 
able for the meſne Profit of his Wife's Eſtate. i 


But the Life of Philip is objected to us, . we are 


told, That he in Reverſion can never enter while there 


is Iſſue of Tenant in Tail alre. 
To this I anſwer, That the Ground upon hich: this : 
Objection is founded, is much too large: For according 
to Hobart 345, 346. and Sir Nicholas Carew's Caſe, quoted 
for it, it is not enough to keep out the Reverſioner, 
That there is Iſſue, - unleſs. this Iſſue be Heir; as in Caſe. 
of the Attainder of the Anceſtor. Now Philip, tho? he 
is Iſſue, yet is not ſuch Iſſue as can inherit; and there- 
fore is no more an Heir in Tail, than a Man can be lad 


to be Heir in the Life-time of the Father. 


Nay not enough That there be Iſſue, or an Heir 6f 
the Body; nay, and that he may poſſibly inherit; but 


he muſt be then inheritable, or elſe it will go to the Re- 


verſioner. Co. Lit. 24, 25. 4. Lands given to a Man, and 


the Heirs Males of his Body; the Man has Iſſue a Daugh- | 


ter, who has Iſſue a Son: Here this Son is both Iſ- 


ſue and Heir, and yet is not inheritable, becauſe his 
3 N 4 Title 


"Fa Trin, "aa 1. = 


Title mult be convey d thro! all Males therefore che Re- 


verſioner muſt have the Lands. 
Where a Perſon is incapacitated to take by Deſcent, 


becauſe he is attainted, or an Alien, or a Monk; if this 


Incapacity be taken off, by Pardon, by Naturalization, 
Deraigument, he ſhall have the Land: But yet the Poſ- 
ſibility that this Incapacity might be removed, at the 
Time when the Deſcent happened, cannot hinder the 


Reverſioner from entring ; ſo neither can the Poffibility 
of Conformity, hinder the Reverfioner from entring in 


Our Caſe. 


| Kü this Caſe went up to the Houſe of Lords, 
and in the printed Caſe deliver d by the Defendant, the 
strength of the Objection ariſing from the Life of Phi- 


lip, who by the ſpecial Verdict was not found to be 


without Iſſue, is thus expreſs d. - 
- Unleſs it appears That there is a good Title in the Leſſor 
of the Plaintiff, the Plaintiff cannot recover, whether the 
Defendants have any Title or not; for the Plaintiff muſt 
always recover by the Strength of his own Title, not the 
Weakneſs of the Defendant's. It ſeems very ſtrange and 
repugnant to all the Rules of Law, That there being an 
Eſtate-Tail, created to the Heirs Males of the Body of 
Thomas 1ſt Lord Gerard, and there being Iſſue of that 
Entail yet in Being, who may alſo have Iſſue Male, the 
Dutcheſs of Hamilton ſhould claim by Virtue of the Re- 
mainder to the right Heirs of Charles Lord Gerard, who 
ſettled the Eſtate, while that Eſtate-Tail hath a Conti- 
"nuance ; her Remainder being to take Place upon the 
Death of Lord Thomas and all his Iſſue Male. And it 
ſeems ſtill more difficult for her to do this under an Act 
0x Parliament, which is ſo far from giving any Thing to 
her, That it expreſly preſerves the Right of the Offen- 
der's Poſterity, (which is endeavour'd to be prevented 


and deftroy'd by her) and that in the very Clauſe that 
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And altho' there be a preſent Diſability in Philip, yet 
it is but perſonal ; and the Eftate-Tail muſt continue in 

him, for the Benefit of the Iſſue, which admitting he 


had none, he ſtill may have. < 


Willis and Lucas. In Canc. 


e & bad three Sons A, B, C. and Daughters, and be- 


J * ing ſeiſed in Fee of Land, Part whereof was Gavel- 


kind, deviſes it by his Will to C. his youngeſt Son, - he 
or his Heirs paying 10J. per Ann. to A. 10l. per Ann. 
to B. To much a Year to the Daughters Tc. for the Term 
of his Life; and after the Death of C. and his Wife, 
then it was to go to the Sons and Daughters of C. accor- 
ding as he ſhould have one or other, equally to be di- 
vided between them. C. dies, living his Wife; his Wife 
enters, as conceiving it a Deviſe by Implication to her 
for her Life. The Heir at Law, ſuppoſing the Land not 
at all diſpos'd of by the Will, during the intervening 
Time between the Death of C. and the Death of his Wife, 
and that it ought therefore in the Interim to deſcend to 


him, brought his Ejectment at Common Law); but the 


Wife protecting her Eſtate by Mortgage, nonſuited him. 
He therefore now brought his Bill to diſcover theſe In- 
cumbrances, and whether they were not ſatisfied, 


The Wife in her Anſwer, inſiſts, in the foſ# Place, 


That this is a Deviſe to her by Implication for Life : 
And 24ly, That tho' by the rigorous Rules of Law, this 


thould not be ſo; yet that this Eſtate being her chief 
Dependance, and her Huſband having often told her 


before the Making of his Will, that he would give it her 
for Life, and having likewiſe after the Making the Will, 
declared that he had done ſo; ſhe hopes the Plaintiff 
ſhall not have the Aid of a Court of Equity to get that 
from her, which her Father - in-Law fo plainly deſigned 
to give her. 3j fo LE 
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The Difference taken in 13 H. 7. and 2 Cro. 75; as to For the 
Eſtates by Implication, viz, That where the Eſtate is woe : 


wes : A 
deviſed after the Death of the Wife, to the Heir at Law, Lands 10 the 
there the Wife ſhall take by Implication ; but not where Beutnfr ine 
the Deviſe is over to a Stranger; inſiſted ſtrongly upon 3 

in Favour of the Plaintiff. 2 Fftate for 
. N | Life to the 
Wife. Otherwiſe where the Deviſe is to a Stranger. 2 Ven. 572, 


As alſo the Rule laid down in the Caſe of Gardiner Maxim, 
and Sheldon, That an Eſtate ſhould never be rais'd by Im- 
- plication, unleſs where it was a neceſſary and unavoid- 
able one. : 
It was urged in Favour of the Wife, That by a ne- For he Pe- 
ceſſary Implication in the Meaning of the Law, was not 
to be underſtood a natural Neceſſity, that the Eſtate 
could go no where elſe ; but a Neceſſity ariſing from the 
plain Intention of the Teſtator in his Will; 4 
It was alſo urged, That the Heir at Law by having 
101. per Annum given him, when by Law he was enti- 
tled to the whole, was evidently by the Intention of the 
Teſtator, as much excluded from having the Land de- 
ſcend to him in the mean Time, as if the Deviſe had 
been to him after the Death of C. and his Wife; That 
if the Land ſhould deſcend to tlie Heir at Law, it would 
not in him be ſubject to the Payment of the Annuities, 
V hich would be plaialy contrary to the Intention of the 
Teſtator. 5 „ | 
It was alſo inſiſted upon, That Part of theſe Lands 
being in Kent, muſt be taken to be in the Nature of 
Gavelkind, and then all the Sons and their Repreſenta- 
tives make but one Heir, in which Caſe the Deſcent 
muſt be intire; but this cannot be, becauſe as to a 
Third of the Land, the Repreſentative of C. being Heir at 
Law, and the Perſon to whom the Deviſe is made, 1t 
will be a Deviſe of that by Implication to the Wife, accor- 
ding even to the Rule inſiſted upon by the other Side. 
„ 50 = Then 


418 Term. Trin. 4 Geo. I. * Cane. 
Then there remains two Thirds to deſcend, which 
will be a Deſcent, neither by Cuſtoin, nor by the Com- 
mon Law ; not by the Cuſtom, for that is already 
F . broken in upon, by the Eſtate by Implication, rais d by 
|; the Will; not by the Common Law, for theſe two 
Thirds muſt go to the two Sons, or their Repreſentatives, 
and the Repreſentative of C. And here again the Wife 
muſt have by Virtue of their own Rule, an Eſtate by 
Implication in the third Part of the two Thirds; becauſe | 
the Deviſe is to the Repreſentative of C. Heir at Law, 
Il | according to this Way of taking it, of a third Part of 
B the two Thirds. 
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cf.. Lord Parker was of Opinion, That the Wife ought 

; to have an Eſtate for Life by Implication, the Heir at 
Law being excluded by the Annuity 3 but this being 
Matter triable at Law, he directed an Iſſue accordingly, 
where the Wife was ordered to wave her Incumbrances, 
and inſiſt only on her Title at Law. 


J  NoRegardto: Parol Evidence was offer'd to prove the nion of 


rol Declara- the Teſtator to give it his Wite ; but the Chancellor re- 


tions in a De- 


viſe of Land. fus'd to receive it. 5 3 | 
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Marks and Marks. 


\HE Teſtator did by his Will, bearing Date April Exeentor 
12, 1597, deviſe Land to hls Wife Anne for Life, —_ 

Remainder to his ſecond Son Daniel in Fee; provided — 
and nevertheleſs, That if his third Son Nathaniel, ſhould what no. 
within three Months after the Death of the Wile, pay 
the Sum of 500 J. to Daniel, his Executors or Admi- 
niſtrators, then he deviſed it to Nathaniel and his Heirs. 
Nathaniel died in the Life-time of the Wife; afterwards 


the Wife dies, and Daniel enters. 


Now the Queſtion was, Whether ws Heir 11 Natha- 
nie] ſhould be allow'd to perform the Condition, by ya 
ment of the Money, and ſo be let into the Land: ? 


The Reaſon why this, being a Point purely at Linn came 
to be ſpoken to in a Court of Equity, was, That by Rea- 


fon of Marriage Settlements, meſne Incumbrances, ©. it 
became uncertain to whom the Heir of Nathaniel (ad- : 


mitting by Law he might perform the Condition) was 
to make the Tender: And therefore he brought his Bill 
in Equity for Relief and Direction, which Bill was filed 
within the three Months, limited for the Performance 


of the Condition. — Ws 


mY 4 — . 
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This Term Parker Lord Chancellor, aſſiſted by Six Jo- 
ſeph Fekyll, decreed in Favour of the Plaintiff, 


Sir Joſeph ſpoke firſt to the following Effect. 
The Queſtion at Law to be reſolved in this Caſe, be» 
fore any Decree can be made, is, Whether the Plaintiff 
as Heir of Nathaniel, can enter upon the Eſtate, upon 
Payment or Tender of the Money? I am of Opinion 
that he may; and that this is an Act not perſonal to 
Nathaniel, but what may be performed by the Heir, If this 
had been a Condition, the Law had been plainly fo : So 
is Litt. Sect. 334, Feoffment upon Condition, That the 
Feoffor ſhall pay ſuch a Sum, at ſuch a Day Wc. Feoffor 
dies before the Day Qc. yet the Heir, tho not mention'd, 
may tender Nc. Nay held Sect. 336, That a ſecond Feof- 
fee, who has only a Privity of Eſtate may do it. 
But this is not the Caſe of a Condition, but of an 
executory Deviſe. In the Caſe of a Condition, the Heir 
| has a Right antecedent to the Performance of the Con- 
dition; and he does not gain a new Eftate, but reveſts an 
old one by the Performance of the Condition. Cujus con- 
trarium verum here; for upon Performance of the Con- 
dition, the Payment of the Money, (to ſpeak in the 
Language of the Law) a new created Eſtate veſts in the 
Heir. Co. Lit. 2 19. b. Lord Coke's Words are theſe, That 
a Condition which is to create an Eſtate, is to be per- 
formed by Conſtruftion of Law, as near the Condition as may 
be, and according to the Intent and Meaning of the Condi- 
zion, albeit the Letter and Words of the Condition cannot be 
perform t. , ä 
Great Laii- The Caſe before us, is a Caſe upon a Will, where the 
rude of CO Law has ever allowed the greateſt Latitude of Conſtruc- 
lowed in the tion in Support of the Intention of the Teſtator. 
Will, rofup> Nobody can doubt but that the Intention of the Teſ- 
lemi or tator Was, to give the Land to Daniel only in the Nature 
the Teſtator. of a Security for 500 J. and that Nathaniel was to have 
the Fee · ſimple. VV 


3 I am 
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I am of Opinion Nabe had fach a future Intereſt 8 
or Poſhbility : in the Inheritance, as might deſcend to the Intereſt ina 
Heir, tho' it never veſted in the Anceſtor. Lampet s Caſe = vileo 
is an expreſs Authority, That a future Intereſt in a Term unf. 
ſhall go to the Executor; and it ſeems to me to fall in a» Efe of 
with the Reaſon of that Caſe, that a future Intereſt in will deſcens 
an Eſtate of Inheritance ſhould deſcend to the Heir. e He 
Before the Statute de Donis, the Donor had but a Poſs Stat. 4 Den 
ſibility, barrable after Iſſue, at the Pleaſure of the Donee ; 


but yet this n was deſcendible to the Heir. 2 Inſt. 


a 


339 
[ Inf. 3 78. 3. A Caſe is put, where the Heir ſhall be Whey On. 
in by 5 of an Eſtate, which could never veſt in the by Delta, 


an Eftate, 


Anceſtor during his Life. Land given to 4. and B. ſo hich aud 
long as they live Jointly together, the Remainder to the — dponk 
right Heirs of him that dieth firſt 3 4. dies, the Heir of of the An- 
A. ſhall have the Land by Deſcent ; and yet the Remain- 
der did not veſt during the Life of 4. for the Death of 

A. muſt precede the Remainder. 

In the Caſe of Oates and Frith, Hobart 130, it is ſaid, 

That the Heir is in Repreſentation 3 in Point of taking by 
Inheritance eadem perſona cum anteceſſore. 

That the Law is the ſame, in Caſe of an AQ cared 

by Way of Uſe, is plain from the 3d Point in Shelley's 

Caſe, 1 Rep. 98.4. And the Rule there laid down is appli- 
cable here, viz. That the Heir ſhall be in by Deſcent, Maxin. 
where the Land might polkbly: have veſted in the An- 

ceſtor. 
The Caſe of Spring and Caſar, Rolle's br. 420, 469, 
a ſtrong Caſe to prove, That in a Conveyance by Way of 

Ule, the Heir may pay the Money, if the Anceſtor died 
before the Day. ', 
As to the Caſe of Bret and Rigden, that ok n 

to this Caſe. For there was no compleat Deviſe; becauſe 
the Anceſtor to whom the Deviſe was made, dying in the 

Life - time of the Deviſor, there was no Deviſee at the 

Time when the Will was to take Effect: But here there 
e | 18 


* * * * 92 -- — — 
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is a compleat Deviſe, and of ſuch an Intereſt or Poſſibi- 
lity, as might have veſted in the Anceſtor. 

But it is objected, That the Heir has his Election, 
whether he will pay the Money or not. 
Reſp. True; bur as this Blection is in Favour of the 

Heir, it ought not to be turned to his Prejudice. 

Ts The four Reaſons given by Lord Coke in his Commen- 
tary upon Lit. Se. 3 3 4, are all applicable to the Caſe 
in Queſtion; I am therefore of Opinion that the Heir 

may pay the Money, and ſhall take the Land as an 

Executory Deviſe, and by Way of Deſcent. 8 

 Executo And tho before the Caſe of Lloyd and Carew, it ſeems 
Fes vio : to have obtained for Law, That no Executory Deviſe of 
* a Fee upon a Fee ſhould be allowed of, unleſs upon a 

Contingency to happen during the Life of one or more 

Perſons in Being at the Time of the Settlement; and con- 

ſequently the Limitation to Nathaniel would have been 


422 


— 


ſuppoſing it in it. Tho' the Words of the Will are only, That Na- 
when a Man thaniel ſhould pay, and not Nathamel and his Heirs; vet 7 


„ void, becauſe dependant upon a Contingency to happen 
1 within three Months after the Death of the Wife; yet 
. ſince that Caſe, which went thro' the Houſe of Lords, 
1 | and js reported Shower's Caſes in Parliament 137, the Law 
bi is now ſettled, That in Cale of a Contingency, that can- 
th not in the Nature of it precede the Death of a Perſon, 
0 2 reaſonable Time may be allowed ſubſequent to the 

| Deceafe of that Perſon for Performance of the Condi- 
i tion, and a Fee limited thereupon is good, In that Caſe, 
{ a Year was held no unreaſonable Time, 4 fortiari, not 
Wo three Months, which is the preſent Caſe. 3 

1 The Plaintiff has good Equity to be directed and in- 
| demnified in the Payment. „ 

| The Law al. Parker Lord Chancellor. I am of the fame Opinion 
[ vour in the With the Maſter of the Rolls; and in what View ſoever 
| | ary get I conſider the preſent Queftion, am the more confirmed 
1 


is /s con- this 18 only 4 plain Miſtake in che Will, which 11 A Con- 


F fi. 
1 K 
. lle, 126 veyance, that the Law ſuppoſes to be made when a Man 
„ | 2 ET ns is 
if h 

! 
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is 7nops Confilii, and therefore allows great Favour to be 
uſed in its Conftruftion. 

The plain Intention of the Teſtator, was to provide 
for his Children; to the one he intended to give 5001. 
to the other the Land. a ; 


At Common Law, if 4. had made a Feoffment to B. 
for Life, Remainder to C. in Fee, upon Condition, That 
if B. ſhould pay ſo much Money to C. that then 4. ſhould 
bave the Land ; 4. has a Right to take Advantage of the 
Performance of the Condition, which Right veſts in 4. 
the Anceſtor, and is in its own Nature deſcendible to the 
Heir, but not aſſignable, 

If Marks the Teſtator had made a Feoffment to Daniel, 


upon Condition, That if the Teſtator ſhould pay ſo 
much Money to Daniel, then Nathaniel ſhould have Fee; 


this is a Condition, the Right of performing which de- 


ſcends to the Heir of the Teſtator, and the Heir would 


be at Liberty to take Advantage of it; for the Limita- 
tion of the Fee over to Nathaniel would be void, by a 


particular Maxim of the Common Law, which will not Ai 


allow a Fee to be limited upon a Fee; or by that other 
Maxim, which excludes a Stranger from taking Advan- 
tage of a Condition. | 


- Since the Statute of Wills, and Statute of Ules, Exe- Stat. of Vils, 
cutory Deviſes and ſpringing Uſes have been allowed of. Stat. of Lies 


Theſe were firſt allowed of with Reſpect to the Teſ- 
tator or Party himſelf, afterwards it came to be allowed 
of to other Perſons. 

And therefore at this Day, in Deviſes and Limitations 
of Uſes, an Eſtate may be limited over to a third Perſon, 
upon the Defeaſance of a former Eſtate in Fee, if the 
Condition be not too remote in Point of Time. And 
tho' there have been Words found out to fave in Ap- 
pearance, the Maxims of the Common Law; yet in Ef- 

fed and in Truth, the very Benefit and Advantage of 


the Condition is paſs d over to a third Perſon; notwith- 


ſtanding the Maxim of Law, That a Stranger cannot take 
Advantage of a Condition, In 


* hm. 
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In this Will the Caſe kings bur: this. 

The Teſtator gives the Land to Daniel, at 
upon the Payment of 5001; and he gives the Equity of 
Redemption to Nathaniel : Nathaniel therefore ſeems to 
me to have an Equity of Redemption, that remains open 
to him in a Court of N as well after the Time li- 
mited, as before. N 

Indeed there might have been a Difference between 
this Caſe, and the Caſe of a common Mortgage, ( where, 
tho when the Day is paſt, and ſo the legal Eftate is ab- 
folutely veſted in the Mortgagee ; yet in Equity a Right 
to redeem remains) had Nathaniel been here to come for 
Relief againſt the Heir at Law: But this is not the Caſe; 
for he comes for Relief againſt a third Perſon, who had 
the Eſtate veſted in him for no other r but to 
make the Eſtate redeemable. 


The Queſtion that remains is, Whether this 8 
be not loſt, by the Death of Nathaniel before the . 
Which imports theſe two Objections. 

1/7, That the Payment of this 500 J. is - perſonal to 
Nathaniel ; and therefore not to be performed by wy. 


Body elſe. 


2dly, That the Contingency ſhould have happened i in 


the Life-time of the Anceſtor ; for the Heir 18 not to 


take by Purchaſe, but by Deſcent. . 


As to the firſt Point ; J am of Opinion, That this 1s 
an Act not perſonal to Nathaniel. 

Payment of a ſmall trifling Sum, may be latins | 
rather as a Ceremony, than a valuable Conſideration ; 
and this I take to be the Ground, upon which the two 
Judges went, who in the Caſe of Spring and Ceſar, held 
the Payment of the ten Shillings, to be a perſonal Act; 
for when the Sum comes to be conſiderable, as here it is 
5001. the Payment of it is never eſteem d a perſonal 
Act: And this appears throughout N Caſe in 
the 7h Report. 25 2 The 


- a. . 
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Authority, That this is not a perſonal Act. 
So that I am of Opinion, That if the Heir pays, the 
Anceſtor does to all Intents and Purpoſes of this Wil, 

pay in Tem who is his Repreſentative. 


4s to the ſecond Point, That the Heir ol take by De- 
ſcent, and not by Purchaſe; 1 am of Opinion, That he 
does take by Deſcent, or in Nature of Deſcent. 

In Wood's Caſe, quoted 1 Rep. 99. 4. it is held, That 
the Heir ſhall be adjudged to take in Courſe and Nature 
of a Deſcent, where neither Right, Title nor Action, but 

only a Uſe or Poſſibility deſcended, that might upon the 
Performance of the Condition, have veſted in the An- 
ceſtor, and then the Heir would have claimed by Deſcent. 

And it is laid down as a Rule in Shelley's Caſe, That 
where the Heir takes any Thing, that might have veſted 
in the Anceſtor, there, altho' it firſt veſted in the Heir, 
and never in the Anceſtor, yet the Heir ſhall be eſteem d 
in by Deſcent. 

Here is a Right to the Perſon of thi Condition 
veſted in the Anceſtor, a Right by which the Eſtate might 
poſſibly have veſted in the A ncting a Right that might 
have been releaſed by the Anceſtor, but not being re- 
leas'd deſcends to the Heir; and therefore the Heir may 
be properly ſaid to be in by Deſcent, ſince the Right to 
rform the Condition, of which the veſting of the Land 
is but a Conſequence, does deſcend to him. 

The Caſe of the Feoffment in the Section of Littleton, 
is parallel in all Reſpects to the preſent Caſe; parallel as 
to the Condition, as to the Performance, as to the Ef- 
fect of the Performance, and differs only as to the Per- 
ſon who is to take Advantage of the Performance of it. 

And this is ſupplied by the Statute of Wills, which stat. of 9:14 
gives the third Perſon as good a Title to take Advantage 
of it, as the Feoffor had by the Common Law. 
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2 Vern. 763. 


een, Milſon and Fielding 0 In Canc. 


21 HE Teſtator mortgaged his Land for ſach' a Sum 
a Deb! by ſun- of Money, and gave a Bond for the Performance 


le Contract 
ie turn d into Of Covenants compriſed in the Mortgage Deed ; and dies 


. indebted to ſeveral Perſons by ſimple Contra The 
wrebya Mortgagee gets a judgment upon this Bond; and the 


udgment 
2 by Executor pays a great Part of this Judgment out of the | 


and uten dy Perſonal Eſtate, by which Means the Aſſets proved inſuf- 


and when by 

_ Execurors ficient to diſcharge the Debts by ſimple Contract. 

ſhall hae a A Bill was therefore brought by the Creditors againſt 
Preference 


according to the Heir, to oblige him to refund, out of what he had 
Keen been easd in reſpect to the Land deſcended to him, by 
en Lond the Diſcharge ng a great Part of the Mortg "go Debt out 
the later, Of the Perſonal Eſtate, as far as was neceſlary for the 
Diſcharge of Debts. And it was decreed accordingly 
that he ſhould refund. _ 
One of the Creditors by pale Contract, had after the 
Death of the Teſtator, by Suit at Law againſt the Exe- 
cutor, tutn'd his ſimple Contract Debt into a Judgment 
Debt. And the Queſtion was, Whether the Money ſo 
decreed to be refunded, and which was call'd equitable 
Aſſets, becauſe it could not have been Aſſets at all with- 
out the Aſſiſtance of a Court of Equity, ſhould be de- 
creed to be refunded for the Benefit of all the Creditors 
equally; or for the Advantage in the firſt Place, of him 
that had turn'd his Debt into a Judgment Debt? The 
Executor and the reſt of the Creditors, had offer'd this 
Judgment Creditor, to be paid in equal Proportion 


with the reſt ; but he refus d, inſiſting upon his Judg- 
ment. | | 5 


In Behalf Ar the reft- of the Creditor, + it was inſiſt 
ed, That Debts by ſimple Contract, are in Juſtice and 
ee as much Debts, as Debts by Bond or Judg — 


ment. That tierefore, according to the Rule of Equity, 
— - hat 
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That he who will have Equity mult do Equity; if a Judg- Jin, 
ment Creditor ſtands in Need of the Aſſiſtance of a Court 
of Equity, to make that Aﬀets, which at Law would not 
be Aſſets; a Court of Equity will never give him this Aſ- 
ſiſtance, unleſs he will conſent to come in equally with 
the reſt of the Creditors, who in Conſcience and Equity 
have as juſt a Demand as himſelf | 

Thus if a Man by Will ſubjects his Land to the Pay- 
ment of Debts, the Court of Chancery always decrees, 
That all the Creditors, without diſtinguiſhing what the 
Nature of the Debts are, whether {imple Contract, Bond 
or Judgment Debts, ſhall be paid in equal Proportion, 

out of the Land thus ſubjected by Will to the Payment 

of Debts. nd. | 


It was urged by the Counſel of the other Side, That 
nothing was more common than Bills brought for the 
| Diſcovery of Aﬀets ; that if it ſhould happen in this 
Caſe, that Bonds taken in Truſt for the Teſtator ſhould 
be diſcovered, it was never yet heard of, that a Creditor 
ſhould be told in this Court, Theſe Bonds are Aſſets in 
Equity, and you ſhall not have the Aſſiſtance of this 
Court, to make them Aſſets in Law, unleſs you will 
quit the Advantage the Law gives you, - waive the Supe- 
riority of your Debt, and be content to ſtand upon a 
Level with the reſt of the Creditors. | 


Parker Lord Chancellor. The Doctrine that ſeems to No Dis: 
be laid down by the Counſel for the Creditors, That 38 


there is this ſtanding Difference between Aſſets in Law, in Tau, a 


and Aſſets in Equity, That tho the former ſhall go ac- — 5 
cording to the Courſe of Adminiſtration preſcribed by both maſts 
the Law, yet the latter ſhall, without any Regard ina cont: 


to this, go among the Creditors equally, however diffe- 9 Hm 


rent the Nature of their Debts are, is a Doctrine with- Con: 27m, 


2 
— 


out any Reaſon or Foundation; and would eſtabliſh a 
Rule in Equity, directly contrary to the known Rules of 
Law, as to the Order in which Debts are to be paid. 
= Indeed 


— A Et: neo mad 2a ode. 4 
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Tenne, Indeed, as to the Caſe put of Land deviſed by the 
viſed tobe Teſtator to be ſold for the Payment of Debts, it 18 lo; 
Payment of and this Court does always decree the Profits ariſing 
Debrs, the from the Sale, equally among, all the Creditors: But 


Profits ariſing 


fromſuch then this Land may be conſider d as a Gift of the Teſta- 
ale ſhall be hey | 3 | 
applied to tor among all his Creditors ; and as the Teſtator, the 
ot al Bere Donor, has not thought fit to make any Diſtinction be- 
equally. tween his Creditors, fo this Court, which is in Nature 
of a Truſtee for the Teftator, will make none neither. 
But generally ſpeaking, there is no Difference between 
Aſſets in Law, and Aﬀers in Equity; but both muſt be 
diſtributed by the Executor in a Courſe of Adminiſtra- 
tion. Had therefore this Judgment Creditor, been in 
Poſſeſſion of his Judgment at the Time of the Death of 
the Teſtator, I would not have taken the Benefit of his 
Judgment from him; but would have decreed the re- 
funding for his Benefit in the firſt Place, 
lan Power: But this not the Caſe; this Judgment is obtained a- 
keilig Jug. gainſt the Executor, and whether voluntarily, does not ap- 
t for ms n 5 is. 
ro what Cre- is enough that it may be voluntarily confeſs'd by the 
our Executor, Who has it by this Means in his Power to give 
Equiry thall a Preference to a ſimple Contract Creditor, at any Time, 
rhe doing before a Bond Creditor, and ſo in Reality overturn 
en give no the Courſe of Adminiſtration. And tho' this at Law 
Relietifdone may be done, ſo that had Payment been made to this 
ney paid. Judgment Creditor, there had been no Remedy; yet a 
Court of Equity ſhall never be aſſiſting to the enabling 


of an Executor to the doing of it. N 


The Money was therefore decreed to be refunded for 
the equal Benefit of all the Creditors, nn 


3 | 
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Termino S. Hill. 
5 Geo. 1. 


In Banco Recs. 


Anonymus. 


TH E Habeas Corpus Act directs, That if a Perſon Hibeas cup 
committed for High Treaſon or Felony expreſs d 


ommitment 


in the Warrant of his Commitment, ſhall make his Prayer in that aa 
and Petition in open Court, the firſt Week of the Term gane af 


or Day of the Seſſions, to be brought to his Trial, and Commis. 


ſhall not be indicted in the next Term or Seſſions after Juftice of 

* ſuch Commitment, he ſhall be bailed c. — w—_ 
Now it was doubted, Whether Perſons committed by Ste; not 
Rule of Court, are intitled to the Benefit of this Act? 5 
And it was reſolved by two Judges, vis. Eyre and For- 
teſcue, (abſente Powys, diſſentiente Pratt,) That none are 
intitled to make their Prayer, but ſuch as are committed 
by a Warrant of a Juſtice of Peace, or Secretary of State, 
and not thoſe committed by Rule of Court; for that is 
not in the Meaning of the Act of Parliament, a Com- 


mitment by Warrant. 


1 DE 


| Settlement. 


A Copybold 
of 20 5. per 
by en- 
oy'd by a 
Centifiat 
Man inRight 
of his wit 
durin her 
Life, will 
make a Set- 
tlement, not- 
withſtanding 
9 10. z. 
cap. 11. 


e 
Termino Paſch. 
5 Geo. 1. 


In Banco Rexc1s. 


King and Pariſh of Burcleer. 


v the Statute of 9 & 10 V. 3. cad. 11. it is enact- 
ed, That no Perſon coming into a Pariſh by Cer- 
tißcate, ſhall have a legal Settlement in the Pariſh, unleſs 
he ſhall bona fide take a Leaſe of a Tenement of 101. 
per Annum; or ſhall be legally placed 1 in, or execute ſome 

annual Office in ſuch Pariſh. 

It was in this Cafe debated, Whether a Certificate Man, 
who enjoy d a Copyhold of 20s. per Annum Value, in 
Right of his Wife, during her Life, which laſted five 
Vears after the Deſeent of the Copyhold upon her, did 
thereby gain a Settlement; the Statute being expreſs 
That a Certificate Man ſhall not gain a Settlement, unleſs 
by two Ways, of which this is none. 


Reſolved by the Court, That this was a Settlement. 
For by the Preamble of this Act it is plain, That the 
Meaning of it was to hinder and debar Certificate Men, 
from gaining Settlements by ſome Act purſuant, and con- 


ſequential of this Certificate; as that the Certificate 
2 ſhould 


—yB 


* 


ſhould not amount to a Notice in Writing, and fo fall 
within the Statute of 1 Fac. 2. cap. 17. Oc. 
It was ſaid, That this Conſtruction was parallel to 
that which had been made upon the Statute of 13 & 14 
Car. 2. cap. 12. whereby any poor Perſon coming to ſet- 
tle on a Tenement under ten Pounds, is removeable by 
two Juſtices, within forty Days after his coming. And 
yet reſolved, That a Perſon coming to reſide upon his 
own Eſtate, tho” under 100. was not within the Sta- 
tute, nor removeable within the forty Days; for that 
neither this, nor any other Act of Parliament did deſign 
to debar a Man from coming to look after and improve 
his own Eſtate; and whenever a Perſon comes to his 
own Eſtate, it was ſaid that ſuch a Perſon was unre- 
moveable, 7. e. ſettled. 


Anonymus. In Canc. 


A Defendant refuſing to anſwer, and ſtanding out Motion to 
Sequeſtration, it was pray d by the Plaintiff's Counſel, 

That the Bill might be taken pro confeſſo. To which it 
was objected by the Counſel on the other Side, that 


this could not be done; becauſe the Sequeſtration was 


neither under Seal, nor executed; and alſo becauſe the 
Plaintiff did not produce the Original itſelf, but only a 


Lord Chancellor Parker. Laſt Objection certainly a 
good one. But as for the other, there ſeems to me, to 
be no Reaſon for it; for the putting the Seal to the 
Sequeſtration, and actually executing it, ſeems to be 
then only neceſſary, when the Plaintiff is not ripe for 
a Decree upon his own Bill; but wants ſome Diſcovery 
from the Defendant's Anſwer, upon which the Decree 
may be founded: And therefore the actual executing a 

Sequeſtration, 
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Stat. 1 Jac. 2. 


Stat. 13 4 
Car. 2. cap. 12. 


all Contempts, until an Order was made for a taken gr 
 confeſſo. 
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| Sequeſtration, to extort an Anſwer, of which the Plain- 
tiff has no Occaſion, ſeems to me very unneceſſary, 


— — 


At hin and Berwick. B. R 


Bankrupey. - A and B. living in two very remote Parts of the 
8 * Kingdom, and having Dealings one with another, 


vered antece- in Way of Trade; 4. ſends up to B. a Quantity of 


dent to an 


Ack of Fin Goods, B., apprehenſive that he ſhould ſoon become a 
— ſub- Bankrupt, and not thinking it reaſonable, that theſe 


ſequent, were 8 A 
behind by che Goods ſhould go to the Payment of other Creditors, de 


Bankrupey? livers a Quantity of Goods, being the greateſt Part of 


them the very individual Goods, that he had before re- 
ceived of A. into the Hands of C. for the Uſe of 4. B. 
ſubſequent to the Delivery, and precedent to the Ac- 
ceptance of them by 4. becomes a Bankrupt. 
And the Queſtion was, Whether theſe Goods were 
not ſo abſolutely veſted in 4. and become his Property, 
by the Delivery of them to C. for his Uſe, as not to be 
ſubject to the Diſpoſal of the Commiſſioners of Ban- 
rupcy. 


And upon this appearing by Evidence at the Trial to 
be the Caſe, it was ſtated by the Direction of Parker 
Chief juſtice, who try d the Cauſe, for the Opinion of 
the Court; who all deliver d their Opinion ſeriatim this 
Term, That the Property of the Goods was ſo veſted in 

A. by the Delivery of the Goods to C. for the Uſe of 4. 
that they were not ſubject to the Diſpoſal of the Com- 
miſhoners of Bankrup fyp. 


Chief Juſtice Pratt grounded himſelf pretty much up- 
on the Authority of the Caſe of Butler and Baker. 


Judge Forteſcue mentioned the Argument of Judge 
Ventris in the Caſe of Thompſon and Leach, (upon the 
5 1 e Reaſons 
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| Reaſons of which the Judgment in the Houſe of Lords 
was given) as a Storehouſe of Law proper to this Head. 


Caſes quoted in the Argument were, 2 Cro. 680, 687. 
1 Bulſtrode 68. 3 Cro. 26.b. Rolle's Abr. 3 2. pl. 13. Tel- 
verton 164. Co. Fac.667. Dyer 49. 2 Rolle Rep. 39. 
2 Leon. fol. 30. Clerk's Cale. | 


Butler and Duncomb. In Canc. 


I AND is by Marriage Articles, ſettled upon Huſ- Land cites 
„band and Wife, for Term of their Lives, and after fad Hur 
the Death of the longeſt Liver of them, then to Truſtees Witefortheir 


Lives and the 


for the Term of 500 Years; which Term is declared to longeſt liver 

be in Truſt, for the raiſing after the Commencement of the io Tana.” 

. ee 1 12 a 
Term, a Portion of 30001. for Daughters, payable at the bers Term af 


YN „ „ 1 Io Years, which 
Age of 21, or Marriage, which ſhould firſt happen; Re- Term was in 
mainder to Iſſue in Tail- Male &c. Huſband dies, leaving jog fler ite 
Iſſue a Daughter, and no Son; the Daughter married * 

during the Life of the Mother. + Portion of 

8 | 1. „ * FX: £5 3000 l. pay 
able at 21 or Marriage. Huſband dies, leaving Iſſue a Daughter, who marries, living the Mother. 
Decreed, That the Portion ſhould not be rais'd by Sale or Mortgage of the Term, living the Mother, 
by Reaſon of thoſe Words, after the Commencement cc. | g 


The Daughter and her Huſband bring their Bill to 
have the Portion raiſed immediately by Sale or Mortgage 
of the Term, during the Life of the Mother; it being 
inſiſted upon, That Caſes had very frequently happened 
in this Court, where in Favour of Proviſion for Chil- 
dren, Terms had been ſold in the Life of the Parents, 
by the Decree of this Court; which ſeems the more rea- 
ſonable here, becauſe it is made expreſly payable, at the 
Age of 21, or Day of Marriage, which ſhould firſt hap- 
pen; which Words ſeem to be uſeleſs, as the Caſe has 
now fallen out, the Daughter marrying before the Death 
of the Mother, unleſs the Portion might be rais'd by 
Sale or Mortgage of the future Term. : 


58 Decreed 
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Decreed by Lord Chancellor Parker, upon great Deli- 


beration of the Caſe, That the Daughter when married, 


had a preſent Right or Intereſt veſted in her, that ſhould 


deſcend to her Executors or Adminiſtrators ; but that it 
was a Right to a Portion to be raiſed. after the Com- 
mencement of a Term, that could not take Place, until 
after the Death of the Mother. = ot 
The Reaſons of his Reſolution were, That he did 
not much approve of {elling of future Terms, during 
the Life of both or either of the Parents; and was it 
Res integra, he ſhould with great Difficulty admit of it. 
He look'd upon the Care taken in many Settlements of 
late to prevent this, as ſo many Proteſtations againſt the 
Reaſonableneſs of this Sort of Decrees. RE” 
As for the Caſes of this Nature; he {aid there were 
ſeveral, upon which, if he had Time, he could raiſe Ob- 
ſervations pertinent to the preſent fr : But he 
would only ſay this in general, That there was not one 
of them, that came up to this preſent Caſe, which is to 
have a Portion rais'd before the Commencement of a 


Term, when the gettlement is expreſs, that it is to be 


raisd after. 


In Marriage Settlements, it is not only to be conſi- 
dered, what is to be wiſh'd, but what the Eſtate will 
ad W FT. 

That the Words, to be raiſed after the Commencement 
of the Term, did import as ftrongly the Negative, that 
it was not to be raiſed before, as the raiſing 3000). im- 
ports that no more ſhall be raiſed. 5 
According to this Conſtruction, all the Words of the 
Settlement are ſatisfied; even the Words payable at the 
Age of 21, or Day of Marriage 8c. are not uſeleſs, 
even as this Caſe has happened ; for they ſerve to give 
the Daughter a preſent Right and Intereſt (which is de- 
ſcendible) to a Portion, to be raiſed indeed hereafter, 

. ED 
As 
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As to the Time of the Commencement of the Term; 
that is ſo plainly fixed to the Death of the Mother, as 
that it will admit of no Proof, for want of a clearer 
Medium to prove it by. And tho' a Term may poſſibly, 
in ſome- particular Caſes, begin in Equity, before it does 

in Law; yet certainly it cannot here, where the Mo- 
ther is enticled to the Perception of the Profits, until 
the Commencement of the Term. 


But the Chancellor would not give the Defendant 
| Coſts, becauſe the Matter was ſomewhat doubtful. 


DE 
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Marriage 
Settlement, 


- £2 5 5 
5 Goon. : 


In Cura Canceiilar. 


Caſe upon Marriage Settlement, of Sir 


John Trevor, late Maſter of the Rolls. 


IR John Trevor did by Marriage Articles oblige him- 
ſelf, within two Years after his Marriage, to ſettle 
ſuch and ſuch Lands, to the Uſe of himſelf for Life, 
then to the Uſe of his Wife for Life, and then to the 
Uſe of the Heirs Males of that Marriage, and the Heirs 
Males of ſuch Heirs Males. It was alſo covenanted b 
the Articles, That he ſhould ſtand ſeiſed of theſe Lands, 
to the Uſes aforeſaid, and ſuch other Uſes as ſhould be 
declared by the Truſtees therein named, until ſuch Set- 
tlement ſhould be made. Sir John Trevor had Iſſue ſe- 
veral Sons by that Marriage. He levies a Fine of theſe 
Lands, but does not declare to what Uſes the Fine ſhould 
be levied ; but ſeveral Years after, he by Deed declares 
the Uſes of the aforeſaid Fine in Favour of his ſecond 
Son, and dies, without ever making any Settlement pur- 
ſuant to the Articles, and left a very conſiderable Eſtate 


to deſcend upon the eldeſt Son not mentioned in the Ar- 


ticles, 


A Bill 


437 
A Bill 1s brought by the eldeſt Son to have the Fine 


ſet aſide, and the Lands compriſed in the Articles, con- 
vey d as therein mention d. 
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— 


— 


It was inſiſted in Favour of the Defendant, the ſecond 
Son. . | 
1ſt, That in Caſe a Settlement had been literally made 
according to the Articles, then by Operation of Law, 
according to Shelley's Caſe, an Eſtate-Tail would have 
been veſted in Sir ohn Trevor; and conſequently he 
would have been able to have done what he has now 
done, viz, levied a Fine, and barr'd the Iſſue. 
2dly, It was urged, That the Covenant to ſtand ſeiſed 
Oc. was in Law a Conveyance executed, and did ac- 
tually veſt an Eſtate-Tail in Sir John Trevor; and conſe- 
quently the Fine was well levied. | 
Za, It was urged, That if in Reſpect to thoſe Lands 
agreed by the Articles to be ſettled, the eldeſt Son had 
any Injuſtice done him, ſo as to entitle him to Relief in 
a Court of Equity, his Father had made him an abun- 
dant Satisfaction or Compenſation for it, by permitting 
an Eftate not affected by the Articles, and of greater 
Value, to deſcend upon him, when he might have given | 
it from him. 


Parker Lord Chancellor decreed in Favour of the eldeſt . 
Son : He ſaid that this Caſe was in Effect, no more than ticles a Ser- 


. 5 | | | * , 
what was very common in Chancery, to decree ſuch a be made. 
Conveyance, as was tho' not according to the Words of Se. 


the Articles, yet according to the Intention of em, by one not ac. 
cording to 


taking Care that the Huſband ſhould be made only che Letter, 
| Tenant for Life, and ſo not have it in his Power to ne ren. of 


defeat the Intention of the Settlement. Venn. 65. 
That the Articles were but Minutes of the Settlement; Marriage Ar- 


ticles not per- 


and therefore not neceſſary to be verbally purſued. md, con- 
That what the Court, if applied to, would have decreed, — — 
they would ſo far conſider performed, as to ſet aſide Baut. 
the Fine. 
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As to the 2d Point; he look'd upon the Covenant to 


ſtand ſeiſed, as what was deſigned to ſupply any Defect 


in the Conveyance, and not as an Execution of the Ar- 
ticles. 5 = 

As to the 3d Point; There might have been ſome 
thing more to have been ſaid for it, if the Articles had 
been to ſettle Land generally, and not ſuch and fuch 


Lands in particular, naming them. 


Jond fraudu- 
lently ob- 
tain'd. 


This Decree was affirm'd in the Houſe of Lords. See 
2 Mod. Caſes in Lam and Equity 161. 1 


Hancock verſus Hancock. In Canc. 


TANCOCK had Iſſue two Sons; the one married a 
Daughter of Dolſwell, the other being the youngeſt, 
having made his Addreſſes to a Lady, and all Things be- 
ing adjuſted and concluded upon for the Wedding, Dolſ- 
well took the young Gentleman afide, ſhowed him a 
Bond ready drawn, which as he ſaid was prepared by 


the Direction of his Father, and told him, that unleſs he 


would execute it, his Father would not ſuffer the Match 
to proceed ; and moreover, that he muſt not fo much 
as mention any Thing relating to this Bond, as he valued 
his Father's Diſpleaſfure. F 
The Condition of this Bond was, That if he ſhould 
die without Iſſue by that Marriage, he would leave 
zooo l. to one or more of the Children of the elder 
Brother, who had married this Daughter of Dolſwell. 
The young Gentleman under this Terror executes the 


Bond. 


Afterwards he ſpoke to his Father of it, who denied 
that he ever gave ſuch Directions, and gave him 3000 J. 
to indemnify him againſt the Bond, which 3000/1, was, 
when this Bond ſhould be deliver'd up to him, to be di- 


{tributed among the Grandchildren. The Father dies; 


the ſecond Son in his Life-time, and by his Will, gave 


TOE 
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in Land and Money more than 3000 J. to one of the 
Children of his elder Brother, and dies without Iſſue. 
The only Evidence of the Manner by which this Bond 
was extorted, was a Recital in the Will of the ſecond Son. 
It was proved in the Cauſe, That when the younger 
Brother, was making theſe Gifts, in Favour of his elder 
Brother's Son, he was advis'd to declare; that this was in 
Satisfaction of the Bond; but his Anſwer was, that this 
would look like complying with a Bond which he had 
all along declared had been unjuſtly extorted from him, 
This Bond was of fifty Years ſtanding. 


Lord Chancellor Parker. I make no Doubt but this 
Bond was fraudulently extorted ; but I know not how 
to come at it; for to allow a Recital in the Will of the 
Obligor, as Evidence to overthrow a Bond; may be a 
Thing of dangerous Conſequence. However I think the 
Bond has been ſatisfied ; and the Reaſon given why he 
would not declare it to be in Satisfaction, does very 
plainly amount to a Declaration of his Intention, that he 
did not deſign to make the Gifts he did, over and above 
the ſatisfying his Bond. ” 


Aſeill and Hunt. B. R. 


ROC Ess in Spiritual Court for calling a Woman jo for + 
5 Whore in London; after Sentence the Court of Frovidition- 
B. R. was moved for a Prohibition. 

But the Prohibition was refuſed ; for ſaid by the 
Court, that it was a known Rule laid down in Books, 
That where it does appear upon the Face of the Libel, 
that the Matter is of Temporal and not Spiritual Cogni- 
zance, there a Prohibition may be granted after Sen- When Prohi- 
| tence; contra where it does not appear, for there it muſt — 
be taken Advantage of before Sentence. Now here the u hen 
Offence in the Libel, is certainly a Matter of Spiritual not 
Cognizance; and tho' it does appear in the Libel, ne 

tne 


5 Geo. 1. B. K. 
the Words were ſpoken in London, yet that would not 
take away the Juri{diftion of the Spiritual Court, were 
it not for a particular Cuſtom, by Virtue of which thoſe 
Words are puniſhable in London. But this being a parti- 
cular Cuſtom, the Court can no more judicially take 
Notice of it, than they can of any other Cuſtom of the 

City of London; and if a Cauſe be removed out of the 
City Courts by Habeas Corpus, the Cuſtom muſt be re- 
turned, or no Procedendo can ever be granted. : 


SS |: Term. Trin. | 


Dr. Bows verſus urat. B. R. 


Motion for a IR. Bows, Vicar of Nem Romney, brought a Libel 
| in the Spiritual Court, againſt the Defendant one 
of his Pariſhioners for Eaſter Offerings; ſuggeſting that 

they had, Time out of Mind, uſed to be paid in that 

Pariſh. . ))))VVVVVVV © 

The Defendant made no Defence at all in the Spiritual 
Court; but after Sentence againſt him, moves the Court 

of B. R. for a Prohibition; the Motion was granted 
The Reaſon why the Court doubted, Whether the Pro- 
hibition was to be granted or not, was their Ignorance 
of the Practice of the Spiritual Court. For the Court 
ſeem' d clearly of Opinion, That if the Practice of the 
Spiritual Court was agreeable to that of the Courts at 
Law, vis. to take every Thing pro confeſſo againſt a 
Defendant that makes no Defence, and ſo give Sen- 
tence for the Plaintiff without obliging him to prove 
the Truth of his Caſe, then the Prohibition was not 
to be granted; becauſe the Cuſtom ſet forth by the 
Plaintiff was not denied by the Defendant, and conſe- 
quently no Occaſion for Trial of the Cuſtom. But in 
Caſe the Practice of the Spiritual Court, was, not to 
give Sentence for the Plaintiff, even in Caſe of no De- 
fence made by a Defendant, without Proof made to the 
Court by the Plaintiff of the Truth of his Caſe, That 
3 then 
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| thin a Prohibition was to be granted becauſe then the 
Sentence of the Spiritual Court was founded plainly upon 
Proof made before them of a Cuſtom, which is not to 


be permitted, becauſe the Proof required by them is 


very different from that required by the Common Law: 
Dr. Pinfold, who ſpoke againft the Prohibition, inge- 
nuouſly owned, That it was the Practice of the Spiri- 
tual Court to require Proof. However the Court ook 
— to conſider, and would not make the Rule abſo- 
ner 17 


Uppin and Halſey In Cane, 


1 turned, was this: 


Perſonal Eſtate, as ſhe ſhall leave of her nm 0 en Hall 
return to my Siſter. 

The Intereſt of the perſonal Eſtate was not ſf alficient 
to maintain the Wife. The Wife after marries ; and the 
Diſpute was between the ſecond Huſband of the Wife, 


and the Siſter of the firſt Huſband. 


Sir Foſeph Jekyll, Maſter of the Rolls, before lord 
the Cauſe was heard, gave it in Favour of the Siſter. 

He ſaid, That ſuch a Senſe, if poſſible, ought. to be 
put upon a Will, as is agreeable; to the Intention of the 
Party, and conſiſtent with the Rules of Law. And ſuch 
a one he thought this Will was capable of; for he un- 


derſtood it thus: I deviſe! the Uſe of my Perſonal Eſtate 


to my Wife, for her Life, with a Power (the Intereſt not 
being ſufficient for her Maintenance) to diſpoſe of as much 
of the Principal, as ſhall be neceſſary for her NG) ; 
and his Siſter to have the Reſidue. 

Hie thought no Streſs was to be laid upon thoſe 
Words All my Perſonal Eſtate ; for that is no more than 


what the Law implies; for. when. a Perſon is made Exe - 


5 U cutor, 


HE Clauſe of the Will upon which this Caſe — 2 


I make my Wife, whole and ſole Wa of 40 my 
Perſonal Eſtate; and my Mill is, That ſuch Part of my 


Pe 
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cutor, the Law velts all the Dee Eftace in him. Bur 
then it is true, That this Gift, that by Conſtruftion of 
Law, is abſolute, may be qualificd by the declared In- 
tention of the Teſtator. Here it is reſtrained to her for 
her Life; but with a Power indeed, to diſpoſe of ſo 
much of the Principal, as ſhall be neceſſary a her Sub- 
liſtence, over and above the Intereſt. 


An Account was accordingly decreed to be taken, 
with Directions ſuited to this Conſtruction of the Will. 


F arrington and Knighth. In Cane. 


s HE Teſtator made two Executors to bis will, 
hether the 5 

Gift of a Le. and gave each of them a Legacy of 504. 2. piece. 
Sachen Peau. He gave Legacies likewiſe to all, or moſt of his Rela- 


ror off from tions; and then there being a Surplus of the Eſtate, to 
undiſpos'd of the Amount of about 1200 J. unexhaufted by Debts 
7 Vil? and Legacies, the Queſtion was how this Surplus ſhould | 

go, Whether according to the Statute of — 


or to the Exccutors, 


Lord Chancellor Parker. There are ſeveral ancient 
Laws, by which the Eſtate of an Inteſtate, was made 
diſtributable, in a Manner, as it is now by the Statute of 
Car. 2. 80 that this Law is in Reality but declaratory of 
what the old Law was; and yet, (which is very ſtrange) 
before that Statute, the Temporal Courts ware uſed to 
prohibit the Spiritual Court, when they went about to 
compel the Party to make a | Diſtribution, in r 
to thoſe Laws. 
As to the preſent Quake it is more material, 1t may 
be, that .the Law ſhould be Lertled 10 known, than 
which Way it is ſettld. 

| The very Examination of Witneſſes | in the Caſe af | 
ren. 674. Littlebury and Buckley, is a wu Provk, That the Law is 
in This Point very Anette. ü 
3 2 It 


— 
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T may pe bo of an 
overthrow the Authority of the Caſe of Foſter and Mount, 
and the ſubſequent Reſolutions founded upon the Au- 


thority of that. Tho' highly probable, that if in the 77... 676. 


Caſe of Foſter and Mount, the Surplus had been leſs con- 
{iderable, the Reſolution would have been otherwiſe ; 
but the Executor being an Attorney, and a Stranger to 
the Teſtator, and the Surplus very conſiderable, it 
{cemd to be a very groſs Abſurdity to ſuppoſe, that the 
Teſtator could ever intend to give away ſo very conſide- 
rable a Surplus, from his Relations, to ſuch an Executor. 
He further obſerved that this Will carried with it, 


Gs the Suſpicion of being unfiniſh'd and incompleat, for 


Want of the uſual Concluſion, In Witneſs whereof T have 
put my Hand and Seal; a very ſtrong Circumſtance to in- 
duce a Belief, that this Surplus was never deſigned for 


the Executors. 
He took further Time to conſider of his Decree. 


Anonymus. B. R. 


* 
oy , 
. 
* 


Scl Fucias in the Court of C. B. upon a Recogni- &, a uren 


OO zance taken in an Action of Debt; Judgment pro 
Quer. and Error brought. | 


Inſiſted in Behalf of the Plaintiff in Error, That the 
Breach was not well aſſign d: For tho? it be a general 
| Rule, That a Breach aſſigned in the very Words of the 
Condition, is a good Aſſignment; yet that Rule does 
not hold, where the Words are by Law interpreted 
contrary to their natural Signification, which 1s, the 
Caſe here. For the Words of the Condition are, That 
he ſhould render himſelf in Execution of the Judg- 
ment; which Words in their natural Senſe, import an 
Act, that it is impoſſible for the Bail to do, for it is the 
Principal only that can render himſelf in Execution of 
the Judgment; ſo that the Meaning of the Words in 
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the Cale muſt be, to e himſelf in Order to Execu- 
tion. And therefore the Pleading ſhould not have been, 
in the very Words of the Condition; but in ſuch Words 
as are expreſſive of that Senſe, that the Words of the 
Condition, are by Operation of Law, to be underſtood in. 

If there are two Joint-Tenants, and the one by Deed 
grants all his Eſtate to his Companion, this will in Ope- 


ration of Law, be underſtood and expounded as a Re- 


leaſe, that being the proper Conveyance in Law from 


one Toint-Tenant to another. But if the Party had in 


this Caſe pleaded Quod conceſſit, it had been naught ; for 
tho? in a Deed, rather than it ſhould be void, it ſhall be 


expounded a Releaſe, i it is not ſo in Pleading, where Words 
muſt be always underſtood in a ſtrict and proper Senſe. 
2 Saunders 97. 


This Obj ection was over-ruled by the Court, who 


were all of Opinion, That the Words in the Plea, muſt 


be underſtood in the ſame Senſe, as when uſed in the 
Condition of the Recognizance. | 


Then it was urged for the Plaintiff i in Error, That chere 
were Variances between the Scire Facias and the . 
nizance. 


The Counſel for the Defendant, ERIE ED that 
there were Variances, and material ones; but inſiſted, 
That the Plaintiff could not now take Advantage of them; 
becauſe he had not by demanding Oyer of the Recogni- 


zZance in the Court below, made it Part of the Record, 


and ſo brought it before this Court; and that as it ſtands 
now, the Recognizance is no Part of the Record. Salkeld 


262, 264. 1 Rolle's Abr. 760. Pi. I, 2. 


And the Court being of this Opinion, ; they gave Judg: 
ment Ga pro 2th in Error, 
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Turton verſus Benſon. 


This Caſe was 
heard at the 


di in M- 


chaelmas 
1718, and 
the ſame De- 
Cree given. 
See 2 Vern. 


764. 


IRS. Turton a Widow, being poſſeſꝰd of an Eſtate Private A- 


in Land, as her Jointure, to the Value of 400. 
per Annum, and having a Son at the Age of 22, and a 
Barriſter at Law, enter'd into a Treaty of Marriage for 
her Son, with Mr. Benſon. The Agreement was, That 


reements on 
arriage, de- 
rogatory and 


contradictory 


to that which 
is open and 
publick, re- 


Mr. Benſon ſhould give with his Daughter a Portion of eedgninft. 


30001. and in Conſideration of this Fortune, Mrs. Tur- 
ton agreed to ſettle immediately the 4001. per Annum, 
which ſhe had an Intereſt in for her Life, as her Join- 
ture, upon her Son; and 300 J. per Annum of this very 
Land, was to be ſettled upon Mr. Benſon's Daughter, as 
a Jointure proportionable to her Fortune. When all 
Things were thus agreed upon, and the Affections of the 
young People engaged, Benſon the Father of the young 
Lady, takes Turton the Son aſide, and tells him that his 
Circumſtances would not allow him to give 3000 J. 
with his Daughter, however he would do his utmoſt, 
viz. give him 2000 J. and let him have the ocher 1000. 
without Intereſt for ſeven Years ; but that he muſt give 
a Bond for the Re- payment of this 1000. at the End 
5 X of 
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of feven Years ; and that unleſs he conic with has 
the Match ſhould not go on. Turton rather than the 
Match ſhould be broken off, gives the Bond. Afterwards 
a Settlement, to which Mrs. Turton the Mother, was one 
of the Parties, was prepared and executed, in Purſuknce 
of the Agreement, and expreſly mention d to be made 
in Conſideration of a Portion of 3000 J. and Mrs. Turton 
actually quitted to her Son, the Intereſt ſhe had for her 
Life, knowing nothing of this Bond ; and the Marriage 
took Effect. 

Mr. Benſon owed Sir T. heodore cok a conſiderable 
Sum, for which he and his Son were both bound ; but 
Sir Theodore not ſatisfied with this, procured from Mr. 
Benſon the Father, an Aſhgnment of this Bond thus 
procured from Turton the Son. in- Law, as a collateral Se- 
curity for his Debt. 4 

Benſon the Father four Years after the Marriage dies, 
very conſiderably indebted to Sir Theodore, Mrs. Richard- 
ſon and others, both by Bond and ſimple Contract. 

Aſſets left ſufficient to pay the Bond Debts; but not 
the Debts by ſimple Contract. 

Mrs. Benſon the Widow takes out Adniinifiintion. The 
Debt to Sir Theodore was immediately diſcharged; the Son 
being bound for it as well as the Father. 

Afterwards the Adminiftratrix and the Son, enter into 
a Deed of Compoſition with Mrs. Richardſon, and the 
major Part of the Creditors. By this Deed of Compo- 
fition it was agreed, That the Adminiftratrix ſhould pay 
{mall Debts of a trifling Nature, as Servants Wages Cc. 
to the Value of about 200. that an Office the Father 
had purchaſed for the Son, ſhould be ſold, and the Pro- 
fits ariſing from the Sale ſhould be Aﬀets ; that all the 
Creditors, Parties to this Deed, ſhould be paid in equal 
Proportion out of the Aſſets, without Regard to the Na- 
ture of their Debts, whether Bond or ſimple Contract. 

That the Adminiſtratix ſhould do her Endeavour, to 
get in all the Debts ſtanding out; and that the Admini- 

3 ſtratrix 
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Neatrini fhould not be ſued. or moleſted by any of the 


Creditors, Parties to this Agreement. 
Whatever ſhould be hereafter got in or econ of 


the Debts ſtanding out, was to be equally divided among 


the Creditors _ 

It was proved in the Cauſe, That Mrs. Richardſon 
hearing that this Bond was to be aſſigned to her, went 
to Mr. Turton, to talk with him about it; and that Mr. 
Turton told her, that if he had to do with the Family of 


the Benſons, he would never pay the Bond, for he had, 
he was ſure, Law of his Side; but if it was to be aſ- 


ſigned to her, he would not diſpute it. This Diſcourſe 
was about ſix Weeks before the Deed of Compoſition; 


but was poſitively denied by Turton in his Anſwer. 


The Queſtion was, Whether Turton, the ſeven Years 


being expired, ſhould be oblig'd to pay this 10007. for 
which the Bond was given, to the Creditors- of Mr. 


Benſon. 


There were ſeveral Authorities produced to ſhew, 


That Bonds of this Nature had been zelicved againſt in 
Equity. 


Kemp and Coleman, 1 Salkeld 1 56. Laid down as a 


Rule i in Equity, That where the Son, without the Privity 
of Father or Parent, during the Treaty of the Match, 
gives a Bond to return, or refund any Part of the Por- 


tion, ſuch Bond is void. 
Lord Hamilton and Lord Mohun, 1 Salkeld 1 58. One 


of the Covenants was, That the intended Huſband ſhould 


within two Days after the Marriage, releaſe to the Guar- 


dian of the. young Lady, all Accounts of the meine 
Profits of an Eſtate belonging to her. 

Lord Cowper held this Covenant void, admitting it ob- 

_ tained neither by Surpriſe nor Fraud, becauſe it was for 

the private Benefit of the Guardian; and compared this 


Sort of Contracts to Brokage Bonds, but thought them 
of 


i Ger ir Ge 


2 7 ern. 466, 
499. 


2 Fern. 500. 


of a more miſchievous Conſequence 3 : and the Rule men- 
tion'd in the former Caſe was again laid down. 5 

Goldſmith and Bunning. A Note for Payment of 10 
much Money, was given to a Maid Servant, in Conſide- 
ration of the Endeavours ſhe was to uſe for the procu- 
ring ſuch a Match. The Maid Servant marries one that 
knew nothing of the Conſideration of the Note, but 
was induced to have her upon Account of the Money he 
thought her entitled to by the Note; ſo that he might 
be look d upon as a Purchaſer of this Note for a valu- 
able Conſideration, without Notice of the Reaſon for 


which this Note was yu; - and yet the Note was ſet 


aſid e. 


Lamlee verſus Hayman & ux 1705. A Mother todd 
to part with her Jointure, for the Advancement of her 
Son in Marriage; but took a private Security from her 
Son, to aſſign over to her, immediately after the Mar- 
riage, a Leaſchold Eſtate, that the Son was entitled to, 


and poſſeſs d of as his own, This Agreement ſet aſide 


in Equity. 

Peyton and Blaidwell, May 9, 1 684. Blaidwell upon 
the Marriage of his Kinſman, agreed to ſettle upon him 
ſuch an Eſtate in Poſſeſſion, and ſuch in Reverſion; but 


enter'd into a private Agreement with the Kinſman, 


That after the Marriage took Effect, he ſhould redemile 
Oc. This Agreement was ſet aſide in Equity, and Blaid- 
well forced to account for the meſne Profits of what was 
thus redemiſed, in Purſuance of the private Agreement. 

Sloan and Fowler. Fowler the Father told his Son, he 
would not give his Conſent to his Marriage with Sloay's 
Daughter, except he would enter into Bond to pay him 
ſuch a Sum of Money, as he ſaid, he wanted for a Pro- 
viſion for his younger Children; upon which the Son, 
rather than the Match ſhould go off, gave his Father his 
Bond for the Sum requird. And this Bond the Son was 
relieved againſt, upon a Bill brought by bimſelf 888 his 
Father- in-Law. 
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The Counſel for the Creditors inſiſted much upon the 
Age and Profeſſion of Turton, the one 22, the other a 
Barriſter at Law ; but they ſoem d to own, That with 
Keſpect to the Adminiſtratrix of Mr. Benſon, they ſhould 

have had a hard Cafe of it; but that now it being a- 
gainſt Creditors, that would diſtinguiſh this Caſe from 
_ = of the Caſes cited. 

ey inſiſted upon the Aſſignment of this Bond to Sir 
Ho upon the Acquieſcence of Turton, during the 
Life of Mr. Benſon, which was four Years after the Match; 


and upon the Diſcourſe that paſs'd between Turion and 
Mrs. Richardſon, which was an Ind ucement to her to 


come into this Compoſition. 
The Caſe of Ellis and Warner, in 2 Oo. was cited, 


where an uſurious Contract was held good, in Favour of 


an innocent Perſon. 


The Counſel for Turron in a Reply, quoted the 2 * 1 


Caſe of Taylor and Wheeler, 2 Salkeld 449, to ſhew That 
an Aſſignee could not be in a better Condition than the 
Bankrupt; from whence it was inferred by Parity of 
Reaſon, That the Creditors in the preſent Caſe, could 
not be in a better Condition than Mr. Benſon, or his Ads 


miniſtratrix. 


Lord Chancellor Parker. All Agreements of this Na- 
ture odious, and have as conſtantly been ſet aſide by this 


Court, as chey have been brought before it, even in Fa- 


vour of thoſe very Perſons that were Parties to the A- 
greement. 
In this Caſe there are plainly two Agreements; the one 
open and above - board, the other ſecret and private, and 
derogatory of the former: By the firſt the Fortune is 
30004, by the latter it is reduced to Two; and this 
plainly to the Deceit of the Mothet, a Party to the Set- 
tlement, who upon Conſideration of this Fortune, ac- 
5Y | cually 
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tually quitted her Jointure, in Order to make this ct. 
tlement. 
ABond when And if this Bond be naught quoad Benſon, no Af ign- 
ago mt ment of his can make it good. For if it ſhould, there 


remain liable 


ro thefame is an End at once, of the Juriſdiction of this Court over 

quity as be- 

tor. Frauds; for then no Matter how vicious and fraudulent 

nde, the Agreement be, make but an . | and that 
will cure all. 

When Bonds are aſſigned, the Meaning is, That the 
Aſſignee 1s to have all equitable OT that the Ale 

ſignor could have had. 

Suppoſe a Bond is aſſigned, upon which both Princi- 
pal and Intereſt are diſcharged, Shall the Aſſignee reco- 
ver the Penalty, which the Obligee had no Right to? 

I do not ſay this Bond is ſo void, as that no ſubſe- 
quent Agreement, upon good. Conſideration, could make 
it valid. But nothing like this in the preſent Caſe. 

As for Sir Theodore and the Aſſignment to him; his 
Debt being paid, he is entirely out of the Caſe, _ 

As to the Deed of Compoſition, as it is call'd, be- 
tween the Adminiftratrix, and the Creditors ; nothing i in 
to influence this Caſe, nor can there in the Nature of 

be found ſo much as one Reaſon, drawn from this - 
Bond, to induce them to enter into it. Ty 
It is only an Agreement made between the Creditors, 
for preventing the waſting of the Aſſets in Law Ex- 
pences, and reſtraining the Adminiſtratrix from giving 
hat Preference to Debts, that by Law ſhe might. As 
for Turton's Promiſe to Mrs. Richardſon, if true, (for po- 
htively denied by Turton) how far in Honour it may bind 
him, is nothing to me. It was a Promiſe, made upon 
Suppolition of an Aſſignment, that was never made; 
nor can ſhe be ſuppos'd to become a Party to this A- 
greement upon Account of this Promiſe. 

The making of the Profits ariſing from the Sale of 

the Office Aſſets, the Preference the Adminiſtratrix might 


have pom to other Debts, had ſhe refus d, are plain and 
| 5 good 
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good Reaſons for her to come into it. | Creditors are, it 
is true, intitled to Favour 3 but this is only with Re- 


89 70 to the Eſtate of the Debtor, 


Blundell and Band In Canc. 


HE Bill was brought by Mr. Blundell in Right of Of the Cufor 
his Wife, Daughter of 1bbot the Teſtator, and by with Reſyett 

the Widow of the {aid Teſtator, againſt Mrs. Barker, the ot Framen. 

other Daughter of 1bbot, and Adminiſtratrix with the 

Will annex d, to have a Diſcovery of the Eſtate of the de- 

ceas'd Mr. Ibbot, and to have the Will ſet aſide, as far as 

it was prejudicial to the Right of his Wife, as a Daughter 

of a Citizen of London ; or to the Right of the Widow, | 


as Wite of a Citizen, 


Upon the Vegas: the Caſe c came out REY 
bot the Teſtator had by his firſt Wife Iſſue, Anne 
Barker the Defendant ; and by the ſecond, (his preſent 
Widow, one of the Plaintifts,) Eſther Blundell married to 
the Plaintiff, againſt the Conſent of the Father. Upon the 
Marriage of Mr. 1bbot the Teſtator, with his ſecond Wife, 
now Widow, there were Articles of Agreement prece- 
dent to the Marriage, enter'd into by Mr. Ibbot and the 
reſent Widow. The Subſtance of which Articles were, 
"That Mr. Ibbot ſhould leave her at his Death, an Eſtate 
in Land for her Life of 8 5 J. per Annum, 4001, in Mo- 
ney, and all her Jewels; and that ſhe ſhould enter into 
a Bond of 30001. Penalty, in Truſt for Mr. 1bbot, the 
Condition of which Bond was; That if theſe Terms wers 
made good to her, ſhe would within Two Months after 
the Death of Mr. 1bbot, releaſe to his Executors, all Right 
and Title, that ſhe might have to any Part of his Eſtate 
Real or Perſonal, by Dower, Cuſtom of London, or other- 
wiſe. The Bond was enter'd into ene 3 and in 
16 84, the Match took Effect. 5 GL 
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In the Year 1705, Mr. 2 married his eldefl 3 
ter Mrs. Barker, and gave her for her Portion, as ap- 
pear d by the Marriage Settlement, 4000l. in Money, 
beſides Lands and Tenements (amongſt which there was 
the reverſionary Intereſt of a Leaſe) to a conſiderable 
Value. To this Settlement, among others, Mr. Ibbot the 


| Father was a Party; and the Certainty of Mrs. Barker's 
Advancement appear'd no otherwife, than by the Fa- 
ther's being a Party to this Settlement, wherein no Va- 


lue was put either upon the Freehold 'Eflate, or the re- 
verſionary Intereſt of a Leaſe ſettled upon her. 
But precedent to the Marriage, the Father thought kr 


that Mrs. Barker his Daughter, ane before her Mar- 


riage execute to him a Releaſe, to which the Lawyer 
that drew the Settlement, and Mr. Barker the intended 
Huſband ſhould be Parties; wherein his Daughter ſhould 


in Conſideration of her prefent Advancement, releaſe to 


her Father, his Executors and Adminiſtrators, all Inte- 
reſt, Right and Title, Oc. that ſhe had or ſhould have 


to any Part of his Eſtate, Real or Perſonal, by Cuſtom 


of the City, Statute of Diſtributions, or otherwiſe z 
fave what her Father ſhould pleaſe to give her by his 
laſt Will. And this Releaſe was accordingly executed. 


Mrs. Barker before this, had ſome ſmall Matter in 


Land and Monty left her by other Relations, che Inte- 
reſt und Profits of which were received by the Father 
but no Account was ever made up between them. 


Some Tune after this, Mr. Blundell the Plaintiff, mar- 


ries the other Daughter of f the Teſtacor Jbbot, without 


his Conſent. 


Aſterwards Mr. bot makes his Will, which as far as 
is material - t this Diſpute, was to this Purpoſe. | 
He gives to his Wife during her Life, the Intereſt of 
ſo much Bank and Eaſt-Initis Stock, as amounted to 


1200). per Annum. He gives his two Grandchildren by 
2 | Mrs. 
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Mm Barker, 50001. a- piece; then he gives a Leaſehold 


Eſtate in Truſt for Mr. Blundell, during the Life of his 


Wife, and after her Deceaſe, in Truſt for the Children of 


Mrs. Blundell, and in Default of ſuch, in Truſt ſor his 
own right Heirs. He gives all his Real Eſtate to Mrs. 


Barker ; and likewiſe makes her Reſiduary Legatee of all 


his Perſonal Eſtate. 
Tbbot dies, leaving a very conſiderable Eſtate, both 


Real and Perſonal. 


The Points in \ this Cauſe were Three. 

1/4, Whether Mrs. Ibbot the Widow, be barr'd by the 
Articles of Agreement and the Bond, from claiming her 
cuſtomary Share? 
2dly, If ſhe be barr'd, what is to be done with her 
_ cuſtomary Share? wiz. Whether the Huſband is to be 
conſidered as dying without a Wite ? And {o the Eſtate 
is to be divided into Two Moieties; the one Moiety to 
go among the Children, the other Moiety to be the Teſta- 
mentary Part of the Teſtator. Or whether this Agree» 
ment by which the Wife is barred, being founded upon 
the Conſideration of a Settlement upon her of a Real 
Eſtate, Mr. 1bbot ſhould not be conſidered as a Purchaſer 
of his Wife's Third, and ſo have a Right to diſpoſe of 
Two Thirds of his Eſtate by Will? 


zal, Whether Mrs. Barker is in this Caſe barred from 


claiming her cuſtomary Share? Either upon Account, 

firſt, of the Releaſe executed to her Father; or ſecondly, 
for Want of a ſufficient Certainty of her Advancement 
appearing under the Hand of the Father. 

In Caſe the Widow is barred, and the Huſband is to 
be conſidered as a Purchaſer, and Mrs. Barker is barred, 
Mr. Blundell in Right of his Wife, will be intitled to one 
Third of the Perſonal Eſtate of the Teſtator. 

In Caſe the Widow 1s barr'd, Mrs. Barker barr'd, and 
the Huſband is to be conlidered, not as a Purchaſer, but 
as dying without a Wife, then Mr. Blundell in Right of 


his Wife, has a clear Title to a Moiety. 
5 Z But 
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But! in Caſe the Wife is barred, and the Huſband is 
to be conſidered as a Purchaſer, - and Mrs. Barker not 
barr'd, then will Mr. Blundell in Right of his Lady, be 
entitled only to a Moiety of the third Part of the Per- 


ſonal Eſtate of the Teſtator. 


This aun coming to a Hearing before Sir Foſeph 
Jekyll Maſter of the Rolls, he was pleasd to decree, 1/, 


Thar the Wife was barred : But what the Conſequence 


of that was, Whether the Huſband was to be conſider'd 


as dying without a Wife; or whether, in Regard the 


Wife was compounded off by the Settlement of a Real 
Eſtate, the Huſband was to be conſidered as a Purchaſer 
of his Wife's Third, he ſent to the City to be certified 
what their Cuſtom was. + 

24ly, He decreed Mrs. Barker barred, both by the Re- 
leaſe, as a ſubſiſting Agreement in Equity; and alſo be- 
cauſe there was not ſuch a Certainty appearing under the 
Hand of the Father, as the Cuſtom of the City required 
to let her in to claim her Share. And conſequently he 
was of Opinion, That Mr. Blundell had in all Events, 
in Right of his Wife, a T itle to one Third ; but in Caſe 


by the Cuſtom of the City, Mr. Ibbot was to be eſteem'd 
as dying without a Wife, then to one entire Moiety of 


the Perſonal Eſtate of the Teſtator. 


Mrs. Barker not acquieſcing under the Determination 
of the Maſter of the Rolls, the Cauſe was again brought 
on before Parker Lord Chancellor. 


In Support of the Decree of the Maſter, and in Favour 
of Mr. Blundell, it was inſiſted upon, That the Wife may 
by an Agreement before Marriage, bar herſelf of her 
cuſtomary Share; and that when this is done, the Hus- 
band is always conſidered as dying without a Wife; and 
no Difference made when the Eſtate, by which the Wife 
is thus compounded off, is Real, and when Perſonal. In 
the Caſe of Hancock and Hancock, the Wife was barr'd by 


a Jointure of Land; and yet held . That the 
1 RD - 
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Eſtate ſhould be divided into Moieties, In the Caſe 1 


Rawlinſon and Rawlinſon, the Wife was compounded off 
out of a Real Eſtate; and yet held That the Huſband 


ſhould have a Moiety for his Teftamentary Share. 
In the Caſe of Clare and Acmooty, the Children were 2 7». 5c. 


all advanced in full; and it was held That in that Caſe 
the Father was: to be conſidered! as dying without Chil- 
dren, and the Eſtate was to be divided into Moieties, the 
one Moiety to go to the Wife, the other to be the Teſta- 


mentary Share of the Father; and not at all conſidered, 


what the Nature of the Eſtate was, whether Real or Per- 


ſonal, out of which the Children were advanced. 
It was urged, That as to the Bond given by the Wife, 
tho' in Law, it can bind no further than the penalty; 


yet in Equity, the Bond and Articles make but one A- 


greement : And therefore not in the Liberty of the Wife, 
by incurring the Penalty of che Bond, to free herſelf 
from the Agreement. | 


As to the Releaſe given by Mrs. Barker it Was ac- 
knowledged, That at Law, as a Releaſe, it would be void; 
but it was urged, That it would ſubſiſt as a good Agree- 
ment in a Court of Equity. 

It was urged, That if a Jointure made precedent to 
Marriage, could bar a Woman of her Dower; and that if 


a Woman could by an Agreement precedent to Marriage, 


bar herſelf of her cuſtomary Share ; in neither of which 
Caſes, the Woman has ſo much as an inchoate Right at 
the Time of the Bar: 4 Fortiori may a Daughter releaſe 


that Right, which as a Right, is already by her Birth 


veſted in her, tho' not to take Effect in Poſſeſſion, until 


the Death of the Father. 


As to the Objection, That if the Father be allowed 


to take Releaſes from his Children, it will leave Room 


for the Father to impoſe upon his Children, by that 
Authority, that a Father has naturally over his Child: 
It was anſwer d, That this was not the Caſe here; the Ad- 

vancement 


4 * 
a 


— 
. 
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vancement was a very handſome and a very conſiderable 


one; and the intended Huſband and the Lawyer that 
drew the Settlement, were Witneſſes to the Releaſe. Be- 
ſides, if Fathers cannot take Releaſes from their Chil- 
dren, ſome Way or other, it will be a Diſcouragement 
to Fathers, from advancing Children in their Life- time. 
And in the laſt Place, the Father has it in his Power, as 
the Cuſtom now ſtands, to cut off his Chilrden from their 
cuſtomary Share; for it is but to give them ſome incon- 
ſiderable Advancement, and take Care not to let it ap- 
pear under his Hand what the Advancement was, and 
the Thing is done; it having been ſettled in the Caſe 
of Fowk and Edwin, That an Advancement m Mar- 
riage will cut a Child off, provided the Certainty of that 
Advancement does not appear under the Hand of the 


Father. Upon all theſe Accounts it was inferr'd, That 


the Objection taken againſt theſe Releaſes, from the 


Power it would give Parents to impoſe upon their Chil- 


dren, had "ey little in it. 


As to the 8 it. was urged, That the Decree of 
the Maſter was right; firſt, becauſe the Father being 
indebted to the Daughter, for Intereſt of Money, and 
Profits of Land by him received at the Time of this Re- 


| leaſe, and this Account having been never adjuſted, it 


was now utterly impoſſible to do it; and conſequently 
impoſſible to know the Certainty of that Advancement, 
which was the Remainder after the Debt deducted. 

Another Reaſon of the Uncertainty of the Advances | 


ment was, becauſe no Value was put upon the Rever- 


ſionary Intereſt of the Leaſe, nor of the Frechold Lands 
in the Settlement. 

It had been very eaſy for the Father, to have put a 
Value upon theſe Things; but it ſeems to have been 
omitted on Purpoſe to corroborate the Releaſe, That 
upon Suppoſition the Releaſe ſhould not prove effectual 
for the cutting her off, the Uncertainty of the Advance- | 
ment in this Settlement might, 


I . 
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I it ſhould be ſaid, That 1d certum eſt quod certum 
reddi poteſt; and that this Advancement, how uncertain 
ſoever it be upon the Settlement, is yet capable of being 
reduced to a Certanty: ou ion on RE. 

It may be anſwered, That it is true it may ſo; vis. 
by the chargeable and dilatory Way of either a Trial. at 
Law before a Jury, or by an Account before. a Maſter ; 
but this is not ſuch a Certainty as the Cuſtom requires, 

which on Purpoſe to avoid theſe Inconveniencies, has 
fix'd and preſcribed the Way, by which this Certainty is 
to appear, viz. the Hand of the Father. If this were 
not ſo, the Cuſtom as to the Certainty, would ſignify 
juſt nothing; for there is nothing but may ſome ſuch 
Way be reduced to a legal Certainty. R 
If it be objected, That the Cuſtom not extending 
to Land, the Uncertainty of the Freehold Eſtate is not 
material: The Anſwer is, That tho' the Cuſtom does 
not extend to Land, yet the Real Eſtate as well as the 
_ Perſonal, making Part of the Conſideration, upon which 
this Releaſe was given; it ſeems not reaſonable, . That 
ſhe ſhould be releas'd from the Agreement, and yet re- 
tain ſo material a Part of the Conſideration of this A- 
greement. This falls in with the Equity of the Caſes of 
Jointures, where held, That tho' a Jointure after Mar- 
riage, in Conſideration the Woman ſhall quit her Dower, 
will not bind her from claiming her Dower; yet Equity 
will interpoſe, hold her to her Election, and not let 
, EE ER 2 
In the Caſe of Atkins and Waterſon, a Citizen of London pes. of Cos 
jointures his Wife before Marriage with Land, to which“ #19 9+ 
the Cuſtom did not extend. Lord Chancellor ſent to the 
City to certify, Whether this Jointure did not bar her of 
her cuſtomary Right? It was certified, That it did not ; 
becauſe not made in bar of her cuſtomary Part; but that 
had it been made in Bar, it would have bound her. 
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5 Lord Chancellor Parker. It ſcems to me, That ad- 
mitting the Cuſtom of the City in general to be, that 


$A the 
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the Huſband does not become a Purchaſer of his Wife's 
Third, when before Marriage, ſhe agrees to accept of a 
Settlement out of Land in Bar of her cuſtomary Share, 
any more than he would in Caſe the Settlement had 
been of Perſonal Eſtate; yet notwithſtanding, as this 
particular Caſe is circumſtanced, the Huſband muſt be 
conſidered as a Purchaſer ; and conſequently will have 
two Thirds of his Eſtate for his Teſtamentary Share. 
Suppoſe without any precedent Agreement, the Wife 
had, after the Death of the Huſband, releas'd to the Exe- 
cutors of her Huſband, all her Right to her Third by 
the Cuſtom, Muſt not the Executors of the Huſband 
have had the Benefit of the Releaſe ? No Doubt they 
muſt. If ſo, What Difference in Reaſon is there, when 
the ſame Thing is done in Purſuance of a precedent A- 
greement, and when without? MELT = 


Were the The Notion, That in this Caſe the Huſband is to be 


parc Conſidered as dying without a Wife, does neceſſarily ſup- 
-s dying poſe the Wife's Third ſo totally deſtroy d, as to have no 
Wife ; and more Subſiſtence either in Law, or the Conſideration of 
br of the Parties, than if the Teſtator had never married: But 
au Tud here it is very plain, That the Wife's Right to her cuſto- 
mary Share does ſtill ſubſiſt, both in Law, and in the 
Conſideration and Intention of the Parties, as a collate- 
ral Security to the Wife, for the Huſband's performing 
his Part of the Agreement; becauſe, had he fail'd, ſhe 
might have claim'd her Third. „ 


As to the Releaſe executed by Mrs, Barker; when the 
Meaning of the Parties, the Perſon applying to this 
Court to make the Releaſe bind, and the Will come to 
be conſidered, I think it clear, Mr. Blundell is not intitled 

to reap any Advantage from it, 5 
Mrs. Barker in Conſideration of her Marriage Advance- 
ment, releaſes to her Father all Right Nc. that ſhe ſhall. 
have to any Part of his Eſtate, either by Statute of 
Diſtributions, Cuſtom of London or otherwiſe, ſave what 
he ſhall be pleas'd to give her by his laſt Mill. Now what 
3 5 5 18 


— 


is to be underſtood by this Clauſe, ſave Tc. It cannot 
be ſave what he ſhould give her out of his own Teſta- 
mentary Share; for then it ſignifies juſt nothing, for the 
Releaſe did not extend to that, nor could the Parties 
think it did. It muſt then have Relation to ſome Part 
of the Eſtate, which it was thought by the Parties, the 
Releaſe did cut her off from. And then the Meaning 
muſt be this (and a very natural Meaning it is) That in 
Conſideration of ſo handſome. a Settlement as I now 
make you, you ſhall promiſe-me to be content with ſuch 
Part of your cuſtomary Share, as I ſhall think fit to give 
you by my Will; and conſequently it was the Meaning 
of the Agreement, That the Father ſhould be conſidered 
as a Purchaſer of his Daughter Barker's cuſtomary Share. 
And then the Meaning of the Agreement, which 1n 
a Court of Equity is chiefly to be conſidered, will be 
equally prejudicial to Mr. Blundell's Right, as if it were 
left to its Fate at Law, where doubtleſs it would be 
void, 
As to the Perſon, that now applies to make this Re- 
leaſe good; it is to be conſidered, That it is not the Fa- 
ther to whom this Releaſe was executed, that comes into 
this Court, to have the Benefit of it; but it is a 
Daughter married againſt the Conſent of her Father, 
that comes into this Court, to ſupport a Releaſe void at 
Law, as an Agreement in Equity, in Order in a great 
Meaſure, to break in upon the Will of her Father, to 


whom the Releaſe was executed. | 
| Where an A- 


It ſeems to me a very harſh. Doctrine, and what, it ee 
may be, was never done, for a third Perſon to come in- vol ae Law, 
| 5 . | . . ul WI 
to a Court of Equity, to enforce an Agreement void in nor carry it 


into Execu- 


Law, in direct Oppoſition to the Meaning of the Parties lan in . 


to the Agreement. vour of a 
8 — 0 third Perſon, 
The Father had during his Life an abſolute Power and contrary 
| to the Mean- 


over this Releaſe, and might if he had pleas d, have dif ing of the 
charged his Daughter from being bound by it. Parties. 


The 
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The Queſtion is, Whether he has not done that en | 
was equivalent to it? It ſeems to me that a Will, where- 
by he has given her all her cuſtomary Share, is virtually 
and in Equity, a plain Declaration, That it was never his 
Intention, ſhe ſhould be cut off from this Share by Vir- 
tue of her Releaſe. | 


* Cor If therefore, for theſe Nan the Releaſe will not 
Child's Ad. ſtand in her Way, the next Thing to be conſidered is, 
Joe end ad. Whether the Certainty of her Advancement does appear 


does not ap- 

pear under under the Hand of the F ather, in ſuch a Manner as the 
the Father's 

Hand, iris Cuſtom requires; for if it does not, then this Advance. 


cut off f 
climing a ment will cut her off from coming in. 


claiming a 


Share by the 
poo" des And here the Queſtion is no more than this, Whe- 


2222. ther the Certainty of her Advancement does ſufficientl 

eee, appear in the Marriage Settlement; for the Father being 
a Party to it, whatever appears there, does appear under 
the Hand of the Father. 

Advancement As for the Uncertainty of the Freehold Eſtate, ths 


by Land, no 
Bar to the nothing to the Parpole ; for the Cuſtom extends 1 to 


Cuſtom. 
2 Vern. 754. Perſonal. 


The Perſonal Eftate in this Settlement is s 40007. in 
Money, expreſly declared in Part of her Fortune; and 
the reverſionary Intereſt of a Leaſe, without any \ Value 


put upon it. ö 


The firſt Objeftion againſt this „ he a ſufficient Cerz 
tainty, is the Uncertainty of the Value of this reverſio« 


nary Intereſt of the Leaſe. 
If it appear: Jn Anſwer to this, it is to be 4 That he 


under the Fa- 


ther's Hand Cuſtom of the City is not, that the Certainty of the 
what rs Value of the Advancement, or the Certainty of the Sum, 


were given a 


Childetbe gd but the Certainty of the Advancement muſt appear un- 


vancement is 


ſufficiently der the Hand of the Father. 

certain, tho? 

the Value of It ſeems to me that there cannot be a greater Cer: 
burr e de and leſs n of Fraud or Prang than 


1 
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he had given a Child ſuch a Diamond Necklace, deſcri- 
bing it, Is not this better than if he ſhould put a Value 
upon it; it may be more, it may be leſs, than the true 
Worth? e kk 

Beſides, had this reverſionary Intereſt of this Leaſe 
remained Part of the Teſtator's Eftate Tempore Mortis, it 
muſt have been valued, and may therefore as well now. 


The 24 Objection againſt the Certainty is, That Mrs. 
Barker had both Money and Land left her by another 
Anceſtor ; and that her Father received in her Right, the 
Intereſt of the one, and the Profits of the other, and 
was at the Time of the Marriage, a Debfor to his 
Daughter upon this Account ; and' that therefore it is 
impoſſible to know the Certainty of that Advancement, 
which is the Remainder after this Debt dedufted. 
The Reaſon why the Cuſtom of the City, requires the 
Certainty of the Advancement to appear under the Hand 
of the Father, is certainly in Favour of the unadvanced 
Children, that the whole of the Advancement may be 


thrown into Hotchpot. If therefore, it does plainly aps Where it p- 


pear, that a Child has not been advanced more than ſuch has not bean 
2 Sum, for Inſtance 4000 J. nay, that the Child has not nch 


been advanced quite ſo much, but it is only uncertain Sum, but 
how much ſhort of that Sum the Advancement was, by ra 
Reaſon of a trifling Debt to be deducted, that cannot be iA ele, 
reduced to a Certainty; without Doubt ſuch an Uncer- ment may be 
tainty may be cured, by the advanced Child's quitting Chile's ing 
entirely this Debt, and bringing in the whole 4000 l. Sun inj,j, 
for the unadvanced Children cannot be prejudiced, by Hotchpot. 
bringing more than the Advancement was. Not to ad- 
mit this for an Anſwer, were to reduce the Cuſtom 
of the City to this Abſurdity, That when a Man has a 
Right to ſo much and more, he ſhall loſe that to which 
he has a certain Right, becauſe he cannot tell how much 
more he is intitled to. 5x e 
S If 
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If therefore Mrs. Barker quits her Debt, this Obj jection 
is at an End: But it is capable of another en, if 
this were inſufficient. 

Mrs. Barker's Marriage Portion, conſiſted both of Real 
and Perſonal Eſtate, If now the Freehold Eſtate, to 
which the Cuſtom does not extend, be eſteemed to go 
in Satisfaction of the Debt; then the Uncertainty of the 
Debt, will not create any Uncertainty in the Advance- 
ment, as far as the Cuſtom of the City is concerned in 
it. And this ſeems agreeable to . of the Court 
in other Caſes; as where a Man indebted by Specialties 
and Simple Contract, dies, leaving both a . and 
Real Eſtate, this Court will not ſafer the Debts by Spe- 
cialty, to be flung upon the Perſonal Eſtate ; and that 
being exhauſted, leave the Debts by Simple Contract un- 
ſatiaed, the Land not being lable to pay them; but 
will decree the Debts by Specialty to be ſatisfied out of 
the Land, and the Debts by Sample Contract out of the 


Perſonal Eſtate. | 
If in this Caſe, the Real Efiate had ben ſettled 


upon Mrs. Barber upon her Marriage, but left her by 
Will, Mr. Blundell would have thought it very hard, 
That this Debt ſhould have been diſcharged out of the 
Perſonal Eſtate, and ſo leſſen his Wife's Share; when her 


Siſter had ſo conſiderable an Eſtate in Land left her, out 


of which this Debt might have beem deducted. 


As to the Demand of the Widow, Mrs, Thor, That "uy 
ſhould not be bound further than the Penalty of her Bond; 
there is very little in it. For I efteem the Bond and Ar- 
ticles, of Agreement before Marriage, to make but one 
entire Agreement; and the Penalty of 3000 l. as Cir- 


cumſtances then ſtood, was thought more — a fufficient 


Penalty for the Enforcement of it. And tho' this hap- 
pens. to prove otherwiſe, by an unexpected Increaſe af 
the Teſtator s Eſtate; yet certainly a Court of Equity 
will hold her to her Agreement: 

2 N vpon 


. th 
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Upon the whole, it ſeems clear to me, That Mr. Blun- 
dell is in Right of his Wife, intitled only to one Half 
of a Third of the Perſonal Eſtate of the 'Teſtator. 
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Lady Coventry, Widow of Gilbert Earl nge 
/ Coventry, deceasd. Contra the pre- Eng n. 
fent Earl of Coventry, the youngeſt ite. 
Brother of Gilbert deceasd; and Lady 


Anne Carew, the Daughter and Heir, 
and folk Executriæ of the ſaid Gilbert. 


hs” | HIS was a Bill brought in the Court of Chancery Tenant for 
I to bold and enjoy 500 J. per Annum of the Real Poser u fe. 
Eſtate of Gilbert late Earl of Coventry, purſuant to the dle 5001. 2c 


Annum out of 


Power reſerved by the Will of Thomas the Father, and del and ch 
ands on 2A 


the Marriage Articles enter'd into by Gilbert precedent to Wike, enters 
the Marriage with the Plaintiff; or to have a Satisfaction OO 


out of the Perſonal Eſtate of the ſaid Earl; to have which he co- 
. RT | | . . enants Ior 
likewiſe a Legacy of 30001. given her by the Will of bmgeif and 

5 | N e h his Heirs Sc. 

cr That he, or 


| ” Fa TT er Sal Palch. E "Ta x; Tn Canc. 


hy Sow her Huſband, and jome other r made for "Wh 
ou In 


Purſuance of Jointure by theſe Articles; for as her Portion was 
mi ow? 10,0000. ſo it was agreed in the Marriage Articles, that 


or otherwiſe, 
textle 5:4 ſhe ſhould have 10001. per Annum in Land or my for 
The Rarrisge her Jointure. 
takes Effect, 

and a Settlement is drawn accordingly by his Direction, of ſuch 1 as were comprized within 
the Power; but never executed. Queſtion, Whether this ſhould bind the Remainder-Man, or Whe- 
ther the Wife ſhould have Satisfaction made her out of the Perſonal Eſtate > Decreed upon a ſecond 
Hearing, That the Lands ſhould be ſettled. 


Thomas Earl of Coventry, Father of the ſaid Gilbert, 
ſettled his Eſtate by his Will, bearing Date March 24, 
1698: Which Settlement, as far as concerns the preſent | 
Queſtion, was to Gilbert his Son for his Life ; then in 
Tail-Male to the firſt, ſecond, c. Sons of Gilbert ; Re- 
mainder to his ſecond Son the preſent Earl of Coventry for 
his Life, Remainder in Tail Male to his firſt, ſecond, &c. 
Sons, and ſo on. And further on in the Will, this 
Clauſe is added, Provided nevertheleſs, That -Jorwith- 
ſtanding any Thing herein before contain'd, it ſhall be 
lawful for any Perſon or Perſons, that ſhall become ſei- 
ſed of Lands or Tenements under the Limitations of this 

my Will, by any Writing under his or their Hands and 
Seal, to limit or appoint any Lands, not being Copyhold, 
nor leas'd out for Lives, not exceeding in the whole 
'500l. per Annum, to any Wife for her Jointure, that 
ſhall bring with her a Portion equivalent t to ſuch Jointure. 
Gilbert late Earl of Coventry, enters into Marriage Ar- 
ticles, bearing Date the 234 of June 1715, by which, 
in Conſideration of a Portion of 10,0001. paid, he co- 
venants for himſelf, his Heirs, Executors, Tc. with Sir 
Strenſham Maſters, the Father of the Plaintiff, his Heirs, 
Vc. that he, or his Heirs, ſhould by Deed indented &c. 
at the Requeſt of the Father, but at the Charge of the 
Earl, his Heirs, Executors, ©c. purſuant to this Power 
reſerved by the Will of his Father, or otherwiſe, ſettle 
upon the Plaintiff for her Jointure, or procure to be 
ſettled, Lands of the full Value of 5001. per Annum. 


2 5 „„ 
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Ale further covenants to ſettle upon bik for an Ad- 
dition to her Jointure, an Anruity of 250/. per Annum 
during her Life; and that 5000 l. of 1 Fortune ſhould 
be laid out in Land, wherein ſhe was to have the Term 
of her Life for a Jointure, or the Intereſt of the Money 
until the Land ſhould be bought from and after her 
Huſband's Deceaſe. 


The Marriage took Effecl, the Portion was paid, and 


about 2000 l. laid out in Prederits. 

Gilbert the late Earl, immediately after his Marriage, 
deſir'd one Charles Parſons to conſult with his Steward, 
what Lands were the properelt to be ſettled in Purſuance 
of theſe Articles; and upon a- diligent Search into his 
Eſtate and the Settlements of the Family, they could 
find no other Manor, but that of Moolvey proper to be 
ſettled, and that was but 400. per Annum. © 

This Steward leaving his Lord's Service and * 
| quickly after, occaſion'd further Delay; the new Steward 
being for ſome Time, unacquainted with the Concerns 


25 ef- the Family. 


* 


But the Earl often expreſs great. Uneaſineſ at his 


Dela. N 

And Arp upon 3 for Wacht Manor to 
make up the 500 J. per Annum, they pitched upon one 
that had an Incumbrance upon it, that was neceſſary to 


be firſt clear d. But however at aſt; Inſtructions were 


given and ſent to London, to be laid before. Counſel, for 5 


preparing a Draught purſuant to the Articles. The 
Draught was prepared, engroſs d and ſent down to the 
Earl, to be by him executed in the Country. The Earl 
after the Engroſſment of the Deed, being told what 


Lands were to be ſettled by this Deed, approv'd of their 


Choice; but the actual Execution of the Settlement, was 
prevented, once by an accidental Viſit of Mr. Sandys, at 
terwards by Illneſs, and at laſt by the ſudden Death of the 


ſaid Earl. When the Earl expreſs'd'his Uneaſineſs upon 


The ilappoigtments he had met with, in making this 


2 — — — 


Be Settle· 


* 
* 
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Settlement, he was told by Counſel, be might be very 


eaſy; for that if he ſhould die, a Court of Equity | 


would eſteem it as done. 
At the Time when the Earl made his Will, which 
was the Day he died, there was a Man and Horſe {ſent 


to the Steward, who happened to be 50 Miles off, and 


Argument for 
the laintiff 


Of Powers 
to charge E- 
Eftates. 


had the Keys of the Place where the engroſs d Deed lay; 


but before the Steward could come, the Earl died. By 


the Will he gave his Wife, over and above what was 
agreed to be ſettled upon her wk the — Articles, 
a Legacy of 3000 U 


The Defendant Lady Anne Carew, Dau oh ter of the 


ſaid Earl, (who died nt Iſſue Male,) and Executrix 


of his Will, {ſwore in her Anſwer, That in Caſe the 
500 l. per Anuum was to be flung as a Burthen upon the 
Perſonal Eſtate of her Father, there would not be Aſſets 


enough, to anſwer all the Demands of the Plaintiff 


It was ar by Sir Robert Raymond, Sir Philip Yorke, 
Serjeant Cheſhyre, and Mr. Mead, Counſel for the Plain- 
tiff, and the Defendant Lady Anne Carew, who joined 
with the Plaintiff, in Order to throw the Burthen off 
the Perſonal Eſtate, = 

That theſe Sorts of Powers receive always it in a Court 
of Equity, a large and favourable Conſtruction ; being 


Horny of Powers given to thoſe, who, had it not been for ſuch 


Settlements, in which theſe Powers are contained, would 
have been Tenants of the Fees themſelves. This uſed 
as a Reaſon by Lord Chief Juſtice Holt, for a large In- 
terpretation of theſe Powers, in Caſe of Sir Charles o 
and Lord Mobun, in Lord Cowper's Time. 

It was obſerved, That theſe Marriage Articles want 
but one Circumſtance, vig. a Certainty of the Lands, 
to make em in Point of Law, a perfect Execution of 
the Power; but that this Defect, vix. Want of _ 
tainty, was now — at leaſt in Equity, by the 

3 2 steps 


* 
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Steps that had been taken in the molt ſolemn and delibe- 
rate Manner, towards the Execution of this Settlement. 
It was ſaid, That a Court of Equity, will look upon What oughe 
„ | 2 to be done in 
a Thing covenanted to be done, and intended to be Purfiance of 


Covenants 


done, as done; and in Caſe of a legal Defect in the pen valuable 
Execution of it, aid and aſſiſt that Defe& : But indeed ons. 
this mult be underſtood of Settlements, Executions of looks upon. 

: . a { . 
Powers &c. founded upon valuable Conſiderations, not 


voluntary ones.. 
The preſent Caſe, the Caſe of a Jointure, which is Inftances of 


efective Exe- 


always favour'd, becauſe it comes in heu of Dower. cutions of 


Onions and Tyrer was a Caſe before Lord Cowper, = — ag 
wher 4 4 former Will appearmg to have been cancel d 3 2 Vern. 741. 
for no other Reaſon, but becauſe the Teſtator thought 1% 1. 


he had made another to the ſame Effect, which proved & Wil can- 


not to be duly executed; it was determin d, That Equity fig Suppol 
would ſet up the former Will again. „ er up 


| again in E- 

In the Cafe of Parker and Parker, a Man having Power . 
to charge Lands for younger Children, by a Writing uns gg 168 
der his Hand, atteſted by three Witneſſes, did in Fear of chats 1 
ſudden Death, and being abſent from home, by a Paper fr younger | 


atteſted by two Witneſſes, charge his Eſtate with 70001. Writing fr. 


| » ' MT * ſted by th 
for his Children ; and this Defect was ſupplied, becauſe wins; | 
XECUNLON 


occalion'd by his being abſent from home, and io Dot ith two, 
being able to have a Sight of the Deed, where this beld good. 


Power was contained. 


x Chancery Caſes 264, Smith and Aſwou, The Power Power w 


was to charge Lands, by Deed or Will in Writing under wide 


Hand and Seal; the Deed in which this Power was, was H=od and 
a voluntary one; and in the Execution of this Power, wanting, and 
the Circumſtance of a Seal to the Will was wanting; Porherethe 
yet this Defect was aided. For Circumſtances are but doing a Thiag 
Cautions to prevent Impoſition, the ſubſtantial Part is plainly a- 
to do the Thing; and therefore when it is elear and of kaun 


— 


indubitable, That the Thing was deſigned to be done, act os 
the Neglect of Circumſtances ſhall not avoid the Act in je at in 
Equity. 3 | 


l To Ho 


*þ um 
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2 chan Rey. 29, ele and Hele. It was ſaid, That 1 


ces annex' d 


to Powers on- de facto the Power had been executed, Equity would 

ly wo hrereut have ſupplied the Defects; for Circuraftances are only 
annex'd to Powers to prevent Frauds. 

Where Arti- In the Caſe of Peach and Winchelſea, Lord ny 


cles are en- 


tet d into for ſeem'd to be of Opinion, That in Caſe of a Covenant to 


a2 Pure 


haſe, 
and the Mo- Convey Land, the Money being paid, a Judgment con- 
ney paid, to ff} to a Deaffitor, between the Time of the Covenant 


the Vendor 


ö F and the Conveyance, ſhould not affect the Purchaſer : - 


fore Convey- becauſe in Equity, the Land is eſteem'd to be fold from 

ance, 5! ie the Time of the Covenant. 5 
Shall hol the Juſtice Powell, in his Argument in Caſe of Bath nd 
In Cafe of a Mountagu, admits, That even in Caſe of a Revocation, 
Revocation, which is not ſo much favoured, a Court of Equity may 


—.—9 x interpoſe in a Caſe of Diſability ; ; as if the Duke of Al- 


32 bemarle had taken the Deed over with him to Jamaica, 
Nee y and there having an Intention to revoke it, had gone as 
ſhall be fup- far as he could, by making his Will with fix Witneſſes, 
_—_ E. That this ſhould have been made good, tho' none of 
4+ 4, 7:3 the Witneſſes were Peers, becauſe of the Diſability he 
> Mot i. Caſes was under to get Peers. | 

Equity 14. It was argued, That tho! poſſibly it . be ob- 
jetted, that the preſent Caſe did not come directly with» 
in the Authority of the Caſes quoted, becauſe here 
the Plaintiff did not come into Equity to eſtabliſh a 
Conveyance already executed, and only attended with 
ſome trivial legal DefeQ, but to ſt up a Conveyance 
that had not been at all executed ; yet it did within the 
Reaſon of theſe Caſes, for all the Preparations, that 
were from Time to Time taken in Order to the Exe- 
cution of it, manifeſt as fixed and reſolved an Intent to 

have executed it, as if it had actually been done. 

And to ſpeak properly, a Deed or Power cectited but 
defectively in ſome legal Circumſtance, is really not ex- 
ecuted in Point of Law at all; ſo that in that Caſe, a 
Court of Equity may be ſaid to ſet up a Conveyance not 
executed, becauſe in Point of Law the whole Execution 
is null and —_— EE 


— — —— — 


7; | Had 
3 * — 
MO 


* 


ha —_— 
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Had this Draught engroſs d been a Will, it had been 
a good Will within the Statute of Hen. 8. and before the Stat. 32 Hl. g. 
Statue of Frauds ; for that Statute does not require the 
Will to be of the Hand-Writing of the Teſtator, but 
only to be reduc'd to Writing by his Direction. 1 
A Covenant to ſell and convey, ſo far conſidered in Covenant to 


* ſell and con- 


Equity, as that the Court will compel the Heir to join vey, Equity 


; . . 0 | 0 ® Il 1 . 
in the Sale, tho' this be to his Diſinheriſon; for the ths Hole oo 
Money will go to the Executors. join in the 


Tr is true, That where a Tenant in Tail contracts Bur where 
for the Sale of Land, and dies before Execution, the "4, gate 


. 3 Sees ion agai the II. to ſell, and 
Court will not carry this into Execution againſt 5 


ſue. But the Reaſon of this is, becauſe it is contrary Conveyance, 
| the Iſſue is 


to the Intention of the firſt Donor, who deſigned as the u, fue is 


Statute de Donis ſays, that the Eſtate ſhould remain in Stat. 4. Don 
the Blood Cc. 3 oh oro pe: 
But yet if a Tenant in Tail having a Power to make 8 
Leaſes for three Lives, ſhould covenant to make ſuch a Power g, 
Leaſe, and die before Execution; the Court would for three 


Lives, cove- 


o o = | o K * 7 
carry this into Execution againſt the Heir, tho they ves geg 


ſuch a Leaſe 
would not a Sale. fuch a Leaſe, 


Barſtham and Barkham was a Caſe, in the Lord Somers's the Heir. 
Time, wherein he decreed a defective Jointure to be 
made good, againſt thoſe that claim'd under a Marriage 
Settlement, and within the Conſideration of the Mar- 


riage Settlement, | 
There may poſſibly be Caſes, where a Court of E- Defeats in to- 


| x . k luntary Con- 
quity has refus d to do this, viz, to ſupport, or make yeyances not 


ood Conveyances, defective in ſome legal Circumſtance; od. 
but then this has been when it was demanded in Favour | 
of voluntary Proviſions. 
This 5001. per Annum Jointure, but a ſmall Incum- 
brance, in Compariſon of what the Eſtate of the pre- 
| ſent Earl is able to bear; and he is one that will be the 
leſs favour d in this Court, upon Account of his being 
a Volunteer. 


6 3 
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gent Buch It was further urged, That as Accident 4 one ts 
of the Juriſ- Branch of the ſuriſdiction of this Court, no Caſe could 
extion of the yer Come before it, attended with more and ſtranger 
bee Page Incidents of this Nature, to be intitled to Relief, than 
the preſent. | 
The great Difficulty of finding out Lands free from 
thoſe Incumbrances mentioned in the original Power, 
Death of the Steward, Fear to come up to London on 
Account of the Small-Pox, the accidental Viſit of Mr. 
Sandys, the Illneſs of the Earl, his Lady's Tenderneſs 
for his Health not ſuffering him to be diſcompos d by 
Buſineſs, and the ſuddenneſs of his Death when the 
Phyſicians thought him out of Danger, are all ſo many 
Accidents concurring to prevent the Execution of this 
Deed, and which cry for Relief 1 in this Court, 5 


It was likewiſe ITY That the Ovation of uni in 
this Caſe, would be conlider'd as a favourable Circum- 
ſtance, who all inform d the Earl, he need not be un- 
eaſy; for if he died, a Court of OM would conſider 
this Deed as executed. 5 


For the De. Mr. Cowper, Counſel for the preſent Earl. The Queſt 
1 here is not Whether a Court ＋ Equity will ſu ly 75 
flight Defects in the Execution of a Power; Th Whe- 
ther this Court will entirely ſupply a Non-Execution ; 
and that in Favour of a Perſon not without Remedy. 
For ſhe has a Covenant that binds the Heir at Law, and 
the Perſonal Eftate that the Heir as Executrix is entitled 
to; which (we ſay) will, upon Inquiry, be found to 
amount to 20001. over and above the 50007. covenan- 
ted to be laid out in Land, (wherein the Paintiff is only 
to have her Life) and the 2501. per Annum Annuity, 
So that it cannot be pretended, That in this Caſe, 
Here is any Want of Proviſion ; there 1s one almoſt ade- 
quate to the Fortune, tho ſhe ſhould not ſucceed i in what 


ſhe now prays againſt the preſent Earl, 
3 ood 


Term. Paſch. 8 Geo. 1. In Canc. 471 
Lord Chief Juſtice Holt, in his Argument in the Caſe þ fricd | 
of Bath and Mounragu, ſtrongly inſiſts upon it, as a fix d That Power: 
and ſettled Point in Law, That Powers are to be ſtrictly 3 
purſued ; becauſe created by the Owner of the Land, in es. 
which Cafe Stat pro ratione voluntas. Mayes 
When a Court of Equity decrees Conveyances to be . 
made, and Powers to be executed, it is always in Caſes jryances, or 
attended with Circumſtances of ſuch Weight, as to fetive Execu- 


tion of Pow- 


make it appear fit and proper to be done in the Judgment exvonly'in 
˖ particular and 


of Mankind; and without ſuch Circumſtances, a Court baren = 
of Equity will never do it 5 it being pr tanto, a Depar- Caſes; viz. in 


- Ala 


Favour of 


ture and Variation from the Common Law. | Ereditorsand 
urchaſers 


As to a Surrender in Caſe of Copyholds; there is no or te make 
Doubt, but this Court may ſupply a defective Surren- — 
der, or decree one where there is none at all; but tho' dren. 
the Court may do this, ſurely it is not bound to do 

this, and in all Caſes, and only becauſe it is aſked. No; 

it is to be done upon particular Circumſtances (as E- 

quity Caſes turn upon Circumſtances) and in Favour of 
Purchaſers, or Perſons that in Law or Equity are conſi- 

fidered as Purchaſers; as a Wife and Children unprovi- 

ded for. Therefore Lord Somers in the Caſe of Kettle Bast, 
and Townſend, decreed a Conveyance of a Copyhold in fupply a Sur 


' Favour of a Grandchild unprovided for; but the Houſe Copynold in 

of Lords revers'd the Decree, as thinking the Court had Sutra 
one too far in extending this Power to Grandchildren, ne 

And this Court has refus' d to ſupply a defective Surren- Lords. 


der in Caſe of a Wife provided for before. 2 hey 
If the Caſes quoted for the Plaintiff be re-confidered, — 
OL 


Tome Circumſtances will be found attending upon them, before. 
as will turn them into ſo many Authorities in Favour wn. hte 


As to the Caſe of Smith and Aſhton; Lord Chief „ 45 
Juſtice Holt takes Notice of it, in his Argument in the | 
Caſe of Bath and Mountagu ; and according to him, the 

Indulgence a Court of Equity ever ſhews to Proviſions , 7.,,, 164. 
made for younger Children, was the chick Ingredient 

in the Caſe. Y 


3 | | Rep. of Caſe 5 
of this Earl now Defendant. 3 


Beſides, 
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Ant. 468. 


Ant. 470. 


a. 


—— 


Beſides, one very material Circumſtance, as it is re- 
ported in 1 Chanc. Caſes 26 5, was omitted, when quoted 
by the Counſel for the Plaintiff, which was, that an Iſ- 


ſue was directed to be tried at Law, Whether ſuch 


Notes in Writing were Part of the laſt Will of Ralph 
Aſhton; and being found by the Verdict to be his Will, 
and in Favour of younger Children thus provided for, the 
Court decreed the Power well executed, tho the Cir- 
cumſtance of Sealing was wanting. 5 
But is this an Authority, that the Court ſhould in 
the preſent Caſe, in Favour of one ſo amply provided 
for otherwiſe, decree the Execution of a Power ab origine, 
where it was not executed at all? 5 15 
As for the Caſe of Hele and Hele, it is indeed the 
Caſe of a Jointure, but as there is no Decree in it, the 
Authority of it cannot be great; and the Counſel in 
quoting it, ſeemed to make Uſe of it under the Head 
of Accident. But certainly, the Pretence the Plaintiff 
ſets up to be relieved in this Court, under the Head of 
that Branch of the Juriſdiction of it, (Accident) is the 


moſt groundleſs in the World. 


The Articles were made in the Year 1715, the Earl 


died in 1719, four Years and a Half intervenes, and yet, 


according to them, it muſt be eſteem'd an Accident, that 


he died before he could make the Settlement, in Pur- 


I know not where to put the Bounds. 


ſuance of the Articles; and to ſupport this Part of the 
Caſe, the Evidence gives us a Hiſtory of his Steward, his 
Gout, the Doctor, and the Bath. 5 

If it muſt be look d upon as an Accident that a Man 
dies in four Years, Why not in eight ? Nay in eighty ? 


Were it proper or convenient to enter into the particu- 
lar Circumſtances of this noble Family, it would appear, 
That the preſent Earl, is not ſo amply provided for, 
conſidering all the Incumbrances upon his Eſtate ; and 
therefore it would be ſtill harder for this Court to inter- 
poſe to his Prejudice, and in Favour of one, otherwiſe 


fo well provided for, as this Lady is. 


3 'In 


Term. Paſch. 8 Geo. 1. In Canc. 473. 
is the Caſe of Sir Charles Orby and Lond Mohun, 4 4nn. "ng 537, 


where Lord Cowper was aſſiſted by Chief Juſtice Holt and ,,,... 
other Judges, a Bill was brought to have a defeCtive Exe- make Leaſes, 


reſ Sent f 
ent; 


cution of a Power of making Leaſes ſupplied. In the ancie 


Power it was expreſly enjoined, that the ancient Rent wenn 


Leaſe, bu 
ſhould be reſerved ; in the Execution of the Power the Gi ba nor 


ancient Rent was reſerved, but not ſaid what the an- v 
Leaſe held 


cient Rent was. This, tho? ſuch a Defect, as this Court not good; be- 
| cauſe to the 


by ſending it to a Maſter might have ſupplied ; ; yet-this 25 2» the 

Court would not interpoſe, becauſe to the Pre) udice of 8 

a third Perſon, the Remainder Man. mainder an. 
This moſt certainly a Precedent, That what is now 

deſired of the Court is a diſcretionary Power, to be ex- 

exciſed by this Court, as the Circumſtances in * par- 


ticular Caſe ſhall direct. 

The Caſe of Piggot and Penrice, in Lord Compers Time, Rep. gf as 
A. D. 1717, was this, A Wife having a Power in a Set- ee 
tlement ſhe had made in Favour of her Huſband, to re- makes a Set. 


tlement inFa- 


voke the Uſes and limit new ones, writes to one to pre- your of her 
| pare a Deed to revoke the Uſes, and ſettle the ſame up- Fund, 
on ſuch a Relation; in which Letter ſhe takes Notice of of Rag 


this Power in the Settlement, that did enable her ſo to afterwards 
ſends Letters 


do; falling ill ſhe ſends another Letter, preſſing the pre- of Ian 
ng of this Deed ; for that it was her abſolute Will to 3 


pari 
revoke the Uſes, and give her Eſtate to this Relation. par d in Pur- 


In this Caſe the Court declared, that they would not powes, fr 
interpoſe; that they muſt judge by what ſhe had done, — 
not * what ſhe intended to do. 9 to give 
Had ſhe been hindred from the Exe rciſe of this ſuch a Rela- 
Power, by the Act of her Huſband ; then the Court op Tr 
5 tne Was 


ſaid, they would have interpos d: 80 poſſibly i ns thi executed, not- 


n prevent - withſtandi 
Caſe; had the Execution of this Power, been p 3 


ed by the Art and Contrivance of the preſent Earl, it phialy ap 


had been a reaſonable Ground for this Court to inter- ey 
was held to 


poſe. 5 | be no Revo- 
cation. Butif ſhe had hook hinder'd Free ankles this Settlement by any Ad of her Huſband's, the 
Court would _ (as they ſaid) have been of the OY Opinion, | 


6 E TW Mr. 
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Mr. Tabor. Tt mult be admitted, That the Limita- 
tion, by which the preſent Earl enjoys, is a voluntary 
Conveyance: But then it muſt be conſidered, That he 
claims under the Will of the Father of the late Earl; 


and ſo by a Title paramount to that of the late Earl, 
who was himſelf a Volunteer; and then I do not ſee, 
how one Volunteer deſerves more Favour-than another. 


It is ſaid, That the preſent Earl claims under a Limi- 
tation clogg d with this Power, which is true. And had 
Earl Gilbert been pleas d to execute that Power, which 
he was perfectly at Liberty to do or not, the preſent 
Earl muſt have ſubmitted to it; but ſince the Power is 
unexecuted, it is juſt the ſame, as if there had been no 


Power at all ever create. 


Ant. 466. 


| The executing, or not executing of this Power was a 
meer Contingency; and as the Earl muſt have been 
bound, if the leſs favourable Contingency had hap- 


pened, very reaſonable that ſince the more favourable 
Contingency has happened, he ſhould enjoy the Benefit 
of it. Ent Sc . 
The Eſtate of the preſent Earl is already clogged with 
two conſiderable Jointures now ſubſiſting, and other In- 
cumbrances; ſo that were the Intention of the creator 
of this Power of any Weight, it is very probable, he 
would not chooſe to have the Eſtate of the Family in- 
cumber'd at once with ſo many Jointures, which does 
not ſo well anſwer the End propos d by him in creating 
the Intail, viz, the ſupporting the Honour and Dignity 


of the Family. 


It has been ſaid, That theſe Articles are even in Point 


of Law, an Execution of the Power. If this were ſo, 


the Plaintiff muſt take her Remedy at Law, not in 


ES 3 
But there is not the leaſt Colour for this. For it 


plainly appears from the wording of the Articles, That 
however it might be primarily and originally, the Inten- 


tion of the Parties to have made this Settlement, in Pur: 
1 fue 


r 1 
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, 


. 


75 


—— 
* 


ſuance of the Power in the Will, yet that they never 
intended to confine and reſtrain themſelves to it. 


The Covenant is, That Earl Gilbert, or his Heirs, at 


the Requeſt of the Lady's Father Cc. ſhall by Deed in- 

dented Wc. according to the Power reſerved by the Will 

of the ſaid Earl's Father, or otherwiſe, ſettle or procure to 

be ſettled, Lands of the Value of 5001. per Annum, for 

her Jointure. 

The Words or otherwiſe {et the Articles looſe and at 
large as to the Power; for very evident that the ſettling 

of any Lands, tho' not within the Power, would have 
been a good Performance of the Articles. 

The Covenant is, That Earl Gilbert or his Heirs ſhall do 


it; ſo that if the Heir did it, it would be a good Perfor- 
mance cf the Articles But it is impoſſible that a Power 


given to any Perſon claiming under that Settlement, to 


Jointure his Wife, can be an Authority for a Son (the- 


Heir) to Jointure his Mother, 


It is (aid the Plaintiff is a Purchaſer 3 it is true, ſhe 


is ſo, but of what? Not of any Lands compriz d in the 
Will of Earl Thomas, and to which this Power extends. 
All that ſhe is a Purchaſer of, is a Right to a Jointure ; 
and as a Security for the Performance of it, ſhe has relied 
upon the Perſonal Covenant, which binds Earl Gilbert 


and his Heirs ; and if there are Aſſets ſufficient for that 
Purpoſe, theſe are proper to be applied in Satisfaction 
of this Covenant. And to make the largeſt and moſt 

_ favourable Conſtruction for her; ſhe can only be efteem'd 


a Purchaſer with Reſpect to us, pro tanto as the Aſſets 
fall ſhort of this 500 l. per Annum. 

It has been ſaid, That whatever a Man does not give 
away from himſelf, remains in him; and that whatever 
Powers are reſerved by the Donor, (being Part of the 
old Dominion he had over his own Eſtate) ought to 
receive a large and benign Interpretation. 

This Rule tho' true, not applicable to the prefent 
Caſe; for the Perſon againſt whom this Power is de- 
ſired to be executed. is one that receives his Eſtate 2 
N 7 1 
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the ſame Bounty, that he who ſhould have exercis d it 
did; and confequently ſince both claim under the ſame 
Title, and from the {ame Donor, the one cannot chal- 
lenge more Favour than the o tber. 3 
RulesofLaw, It is a Matter of the higheſt Importance, That Rules 
ries and Fen- Of Law, the Boundaries, and Fences of Property, ſhould 
_ Pro- remain fix'd and ſettled, and be never broken in upon 

but with very good Reaſon, and that too as ſeldom as 

poſſible; and conſequently, a Court of Equity will not 

be forward to do it in Favour of Volunteers. 
2 Ven. o. Therefore in the Caſe of Arundel and Philpot, men- 
One makes 2 tion d in the Caſe of Bath and Mountagu, where there 
voluntary Was a Settlement with a Power of Revocation, upon the 
with Power Tender of a Guinea; the Plaintiff claiming under a lat- 
offcvocaion ter Settlement, made in Purſuance of this Power of Re- 


'on Tender of 


a Guinea vocation, could not prevail to ſet aſide the firſt Settle- 
makes ano- ment, even in a Court of Equity, for want of being 
ther volunta- t R 5 | 
xy Settlement able to prove that little Circumſtance of the Tender of a 
of the Ee. Guinea; but being a Volunteer, was ſent to Law to have 

ferent Uſes; it tried, revoked or not revoked. Indeed at Law the 
der of the Party was ſo fortunate as to prove the Tender. | 


Guinea not 


being proved, the Court refuſed to ſet afide the firſt Settlement. 


_ aa . Tenant in Tail covenanted to ſell, received the Money, 
Hams, Weale ſtood in Contempt to this Court, for not ſuffering a 
Powell and common Recovery, and died in Contempt, without do- 
2 1 N it; yet this Court would not compel the Iſſue to 
O it. | | = 5 


ane. It is ſaid indeed, That the Reaſon of this is, becauſe 


3 
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As to the Power . by this Court in Marſhal- 
ling of Aﬀets ; this Court never does it in Favour of a 
Reſiduary Legatee; and where it is done, it is done for 
the Sake of paying Debts, and in ſuch a Manner, as the 
Creditors might have done themſelves; and therefore 
W che Heir at Law can have no Reaſon to complain. 


It was replied for the Plaintif, That notwithſtanding Replication 
what has been ſaid to the contrary, this is a favourable © 
Caſe; being that of a Lady who brought. a great Por- 
tion into the Family, and will otherwiſe be ſtrippd of 
a great Part of that Jointure, ſhe covenanted and Pein a 
valuable Conſideration for. 
As to the Objection raiſed from thoſe Words i in the 

Covenant, or otherwiſe, 
It is capable of two Anſwers, 
1, That it is a common Caution, or Phraſe FRE 
Uſe of by Conveyancers to prevent any Danger, that 
may ariſe from Miſtakes, or Miſrecitals ; Or, 

24h, It may relate to the Manner or Form of the 
Conveyance ; for very improbable that it ſhould relate 
to Lands not comprehended in the Power, the Earl at 
that Time having no other. 
In the Caſe of Smith and Aſhton, in 1 Chan. Caſes, the 4: 467, 
Doctrine is fully laid down, That Circumſtances annex d 
to the Execution of Powers, are but in the Nature of 
Cautions to prevent Surpriſe ; and therefore when the 
Intent is plain, a Court of Equity will diſpenſe with 
them. And as that Caſe is quoted by Mr. Jultice Powell, 
in the Caſe of Bath and Mountagu, it is entirely put upon 
the Accident of Death preventing the Execution of the 
Pow-Wer. 
Caſe of Hele and Hele, 2 Chanc. Rep. 29, Was A Caſe 4. 468, 
of a Non-execution of a Power; and tho” there was no #7” 
Decree, yet the Lord Chancellor by directing the Plain- 

tiff to amend a Fault diſcover d in the Bill, plainly de- 


clared what his Senſe was. 
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The Diſtinction has always bing taken between Ser 
tlements perfectly voluntary, and thoſe founded upon a 
valuable Conſideration. Mr. Cowper has indeed advanced 
another of Proviſion, and no Proviſion ; but cited no 
Cale in Maintenance of this Diſtinction. 
In the Caſe of Smith and Aſbton there was a collateral 
Proviſion; and ſo it is an N againſt that Di- 
ſtinction. 
Proviſion or Indeed in Caſes of voluntary Conveyances, the Court 
material in has thought the Matter of Proviſion or no Proviſion fit 
Conroe). to be regarded; but never in Conveyances founded upon 
ces; one à valuable ana. 


founded en As to the Objection, That had this Power been reſerved | 
2 "to the Party himſelf, it would have received a large In- 
Ant. 475. terpretation; but being to a Remainder- Man it mult 
have a ſtrict one: 

It may be anſwered, That this is a Power reſerved to 

a Son, who without this Settlement, being Heir at Law, 

would have had the whole Fee in him ; and therefore is 

entitled to the ſame Favour ; which is a Reaſon allowed 

of in Caſe of Sir Charles Orby and Lord Mohun. Indeed 

as to the Caſe itſelf, it was {aid to be fit to be left to 


the Law; becauſe a ny and peeviſh Execution of 


"— 


the Power. 
Ant. 473 The Caſes of Pigot and Penrice, aa Arundel and Phils. 
476. | 
pot, were Caſes relating to Powers of Revocation, not ſo 


much favour'd by this Court, and voluntary; ſo that tho 
the Court denied Relief, they did it upon Grounds that 
we admit of. 

42 376. As to the Caſe of Tenant in Tail; - it is contrary to 
the Intention of the Donor, at leaſt the Primary one; 
tho' the Law gives the Tenant a Power to defeat this In- 
tention, in a proper Manner. 

Stat. de Don. It is contrary to the Statute de Donis, made in Support 
of this Intent of the Donor; and tho! this Statute has 
been ſo expounded, as that by feigned Actions &c. yet if 
that particular Way chalked out by the Law be not com- 
Pen with, a Court of Equity may ——— to interpoſe. 

2 an-- - 
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In the Caſe of Lady Clifford and Earl of Burlington, 1, 0 Cee 
Lord Clifford had a Power to limit a Jointure of 1000 /. in Equity 167. 


per Annum on Lands in Ireland. Upon his Marriage he One having a 
| Power to li- 


covenanted accordingly to ſettle a Jointure of 10001. mitaJoinure 
of tooo J. per 


per Annum, ſends to his Steward in Ireland for Particulars, n cone 


which were ſent, and the Conveyance made; but after dente upon 
Marriage to 


his Death it was found that the Lands did not amount — 
to more than 6Qol. per Annum. A Bill was brought S 
againſt the Remainder Man to have the Jointure com- CS. 
| pleated; and decreed by Sir Nicholas Wright againſt the Faricular 
| | was ſup- 
| Remainder Man. pos'd to be 80 
3 | | that Value, 
but prov'd only 690 f. per Ann. Decreed the Jointure ſhould be made up by the Remainder Man. 


That Clauſe in the Will of Earl Gilbert, wherein he 4. 456. 
gives her 3000 J. over and above what was ſettled upon 
her by the Articles, a plain Proof, that he did look upon 
the Articles as a good Execution of the Power by Way of 
Appointment, Ne. 
As to what was ſaid, That this Caſe cannot fall un- 4. 472. 
der the Head of Accident, becauſe the Earl lived ſo long 

after the Marriage: 42 | 7 0 
It is eaſy to anſwer, That four Years or more may be 
as much apologis'd for and cover'd by Accidents as one; 
and whether the preſent Caſe be not ſuch a one, muſt 

be ſubmitted to the Court upon the Evidence. 


Lord Chancellor Parker. As to the 500 I. per Annum, con. 

the Lady Coventry has certainly a very ſtrong, and a very 
favourable Caſe ; there can be no Queſtion whether, tho 
there may from whence, ſhe ought to have if. 

It does not appear to me, but that the Heir at Law 
may literally perform this Covenant; and then the Con- 
troverſy will be only between the preſent Earl and the 

Heir at Law. 8 5 h 
I do not believe, the Defendant in her Anſwer, looks 
upon the 50001. depoſited for a Purchaſe, as Aſſets. 
| Whereas the Plaintiff being intitled to Intereſt only for 
her Life, the Reverſion is Aſſets. 
Suppoſe 
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Suppoſe the Plaintiff had brought ber Action at . 
upon her Covenant, againſt the Heir at Law; it de- 
ſerves to be conſidered, whether the Heir at Law, could 
have come into this Court, to have been relieved againſt 
the Remainder Man, and to have had this Land ſettled 
in Eaſe of his Perſonal Eſtate, and Diſcharge of the Co- 
venant laid on him by the Anceſtor. 

Abſurd to imagine, That the Words or 5 ſhould 


relate to the Manner of the Conveyance; or that the 


ſettling of other Lands, to the Value of 500 l. per Annum, 
than thoſe comprehended in the Power, would not have 
been a full Performance of the Covenant. And im- 

poſſible that the Heir making a Settlement upon his 
Mcher, could be ſuppos'd acting in. Purſuance of a 
Power, enabling a Man to ſettle Land upon his Wife, 
for her Jointure, r- 

This is a Caſe of great gentle Marriage Sectle⸗ 
ments and Executions of Powers are of daily Uſe; and 
therefore I ſhall be very cautious of making Precedents. 

I will not determine it without the Aſſiſtance of ſome 


of the Judges; in the mean Time I will direct an In- 
quixy into the Aſſets, that ſo I may know how far Lady 


Coventry is concerned in the Queſtion. 
The preſent Earl being only Tenant for Life, no De- 
cree — I can make will bind the Iſſue; and therefore 


more ſafe for the Lady to have a Satisfaction out of the 


Aſſets upon the Covenant, if there be enough to an- 
ſwer all her Demands. 


N. B. When the Cauſe came on again, the Judges chat 
Lord Chancellor called to his Aſſiſtance, were of Opi- 


nion, That the Marriage Articles enter'd into by Earl 


Gilbert, together with the Deed of Settlement, drawn 
by his Direction in Purſuance of the ſaid Articles, wag 
ſuch an Execution of the Power reſerv'd in the Will of 
Earl Thomas his Father, as was binding in Equity. And 
accordingly it was decreed, That the Plaintiff ſhould have 

8 ; fs for 
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for Jointure, the Lands mentioned in the ſaid intended 
Settlement. ery | 
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Grandmother having no Children, but only a 
Grandſon and Grandaughter, and being a Roman 
Catholick, ſhe made her Will May 8, 17 16, by which 
Will ſhe deviſed her Eſtate to three Truſtees, whereof 
two were Roman Catholicks, the third a Proteſtant; the 
Eſtate ſhe deviſed to be ſold for the Payment of her 
| Debts; ſhe gave 100 J. Legacy to her Grandſon, that 
was her Heir at Law; the Surplus ſhe directed ſhould be 
paid to her Grandaughter, at her Age of 21, or Mar- 
riage; provided that ſhe married with the Conſent of 
the two Popiſh Truſtees, the Proteſtant Truftee being to 
be unconcerned in that Affair. Having made this Will, 

ſhe died in July 1716. 78 
In Auguſt 1717, the Grandaughter married a Proteſs 
tant, by the Conſent of the Popiſh Truſtees. At the 
Time of the Death of the Grandmother, the Grandſon 
was but nine Years of Age, and educated in the Roman 
Catholick Religion. The Grandaughter at the Time of 
her Marriage was fifteen, and likewiſe educated a 
Papiſt, and profeſs d that Religion, at the Time of ma- 
king the Will, and of the Death of the Grandmother, 
and at the Time of the Marriage. Both Grandſon and 
Grandaughter have ſince conformed, taken the Oaths, 

Cc. before they came to the Age of eighteen. 

It was the Perſwaſion of Witneſſes examined in the 
Cauſe, That the true Motive that prevailed with the 
Grandmother to diſinherit her Grandſon, her Heir at Law, 
and give her Eſtate to the Grandaughter, was, that the 
Grandſon being but nine Years of Age, ſhe did not know 
but he might eaſily be brought up a Proteſtant ; but the 
"0 0 Gran- 


See this Caſe | 


Roman Catho- 


: Joe Paſch. 8 Geo. 1. Canc. 


— 


Grandaughter being cen Years of Age, 14 10 bet- 
ter grounded in her Principles, ſhe hoped would firmly 
adhere to the Roman Catholick Religion. 

Tho' the Popiſh Truſtees conſented to the Match, and 
that with a Proteſtant ; yet nothing was ſettled upon the 
Wife, but barely her own Fortune; and that too ſub- 

ject to a Power of Revocation by the Huſband ax tho 
Popiſh Truſtees. 


Queſtion now before the cla was, Whether this 
Deviſe to the Grandaughter, was not void by the 12 8 
12 V. z. and fo the Grandſon, intitled to have the Truſt 
of the Reſidue, decreed to deſcend on him, as Heir at 
Law, and having taken the Oaths c. as that Act re- 
quires, within fix Months after the Age of eighteen > + 
This Point depends upon two Clauſes in that Act. 
The firſt Clauſe enacts, That from and after the 8 | 
of September 1700, if any Perfon educated in the Popiſh 
Religion, or profefling the ſame, ſhall not within ſix 
Months after attaining the Age of ejghtgen, take the 
Oaths Tc. ſuch Perfon ſhall in Refpect of himſelf only, 
but not in Reſpecb of his Heirs or Poſterity, be diſabled: : 
and made incapable; to inherit or take by: Deſcent, De- 
viſe: or Limitation, in. Poſſeſſion, Reverſion or Ramain- 
der, any. Lands, 'Fenements or Hereditaments; and that 
during: the Life of fuch Perſon, or untib he or:the ſhalt: 
take: the {aid Oaths'&c, the next of his or her Kindved, 
which ſhall be: a Proteſtant, ſhall: have and enjoy the 
aid Lands. c. without being accountable: for the Profits. 
Phe {econd: Clauſe — That from and after the 5 
ioth of April 100, every Papiſt, or Nerſon making 
Profeſſion. of the Popiſh Religion, ſhall be diſabled = | 
made incapable, to ae”, either in his or her. own. 
Name, or in the Name of any other Perſon or Perſons, 
to. his or her Uſe, or in Fruſt for him or her, any Ma- 
nors, Landz, Profits out of Wrede e erer , 
Bemme or Hereditaments,O' 6 
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It was argued for the cs che Heir at L, For thePlain« 


That it cannot be diſputed ſince the Cafe of Roper and *; 


Radcliff, that tho the Eſtate is deviſed to be fold fer E 


the Payment of Debts; yet as to the Refiduum, it mult 
be conſidered as a Deviſe of Land. 


1 


957 234, 


It muſt likewiſe be admitted fince that Caſe, That 4». 95, 234, 


the Word Purchaſe ir the ſecond Clauſe, does include De 

viſes, and all Manner of Ways of coming to Eftates in 
Oppoſition to Deſcent ; and conſequently, that if the 
Grandaughter be a Perſon that falls under the ſecond 


Clauſe, this Deviſe to her would be void. 
As to the Deſcription of the Perſons, to which the 


_ 242. 


Word Purchaſe in the ſecond Clauſe does relate; it is 


only a Papift, and one profeſſing the Popifh Religion. 
And Eee the Grandaughter, who is proved to have 
been educated in, and to have profeſs d the Popiſh Re- 
| ligion at the Time when the Will was made, when the 

Feftatrrx died, (the Time when the Right to the Refi 
dunm veſted, tho? it was to take Effect in futuro, dN. 21 
or Marriage) nay at the Time of the Marriage, and ſo 
zealous in her Ralipion as to declare fie would be torn 
to Pieces by wild Horfes before ſhe would turn Heretick, 


muſt be eſteem d one that comes within the Deſcription 


in the Act, 4 Papiſt, or Perſon making Profeſſion of . 
Ppiſſ Religion: And tho? ſhe has fince conformed, 
2 ſhe did not do ſo at the Time when the Teſtatiix 


died, the Time when her Irtereft veſted, the ſubſequent 


Conformity will not replace that intereft which is now 


veſted in another. All this is ſo plain that it could not 
in the leaſt be controverted, were the Queſtion ſingly to 


be determined upon this Clauſe. | 
But it may be objected, There i is another Clauſe in 


this Act, and: Care muſt be taken, ' that fuch an Inter- 
pretation be put upon both theſe Clauſes, as to make 
them conſiſt with one another. And this the Counſel 


| for the Grandſon owned. there mult; but inſiſted that 
putting 


ts. Alt. r e 
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putting of this Conſtruction upon the ſecond Clauſe, 
would not contradict any Thing enacted by the firſt. 

For whoever conſiders the Act well, will find, That 
the Law-makers intended by the firſt Clauſe, to have 
Regard to the Eſtates that then were in Being. And as 
to theſe it is plain, That the Act never intended to break 
in upon, or interrupt the Courſe of the Deſcent ; but 


only to create a temporary Incapacity or Diſability of 


ſuch an Age. ER 

And tho' the Word Deviſe be in that Clauſe ; yet it 
muſt be underſtood of ſuch Deviſes, as are deſigned to 
prevent the Deſcent ; and conſequently muſt relate to 


taking the Profits, removeable by Conformity before 


ſuch Deviſees, who being Heirs at Law, would have ta- 


ken by Deſcent, had it not been deviſed to them. And 
had they not done this, they had done nothing ; for the 
Act might have been evaded with all the Eaſe imaginable. 

As by the former Clauſe, the Statute provides for E- 


ſtates then ſubſiſting; by the ſecond it intended to pro- 


vide againſt all new Acquiſitions, by Perſons profeſſing 
the Roman Catholick Religion. And here the Legiſla- 
tors thought it reaſonable to provide againſt this, not 
by creating as in the former, a Temporary Incapacity 
removeable by Conformity ; but a total and abſolute In- 
— . os wn 

As the Grandaughter appears thus plainly to have 
been within the Deſcription of the laſt Clauſe ; ſo it is 


no leſs plain, That the Grandſon, being Heir at Law, 


For the De- 


fendant 


has by his Conformity, within the Time preſcribed by 


* 


pacity of taking by Deſcent, as Heir at Law. 


the AQ, in the firſt Clauſe of it, put himſelf in a Ca- 


In Favour of the Grandaughter it was argued, That 
the great Deſign of this Act of Parliament, was to en- 
courage Roman Catholicks to turn Proteſtants, by making 
it their Intereſt ſo to do: Whereas this Interpretation, 
would be a great Diſcouragement ; ſince by turning, they 
vere to receive no Advantage. And therefore it was in- 


2 ſiiſted, 
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ſiſted, That ſince this laſt Clauſe was in that Reſpect 

more ſevere, and created a total Incapacity, without re- 
ſtoring them upon their Conformity, it ſhould not be 
extended to any, that could poſſibly come within the 
former; and that therefore as the firſt Clauſe reſpected 
| Perſons under the Age of Eighteen, ſo none ſhould be 

deem'd Perſons profeſſing the Popiſh Religion within the 
ſecond Clauſe, but ſuch as were above that Age at the 
Time of the Purchaſe. And that the firſt Clauſe may 
extend to the Grandaughter is plain, the Words being to 
take by Deſcent, Limitation or Deviſe. 


Lord Chancellor Parker 
The Grandſon ſeems to me to have a ſtrong Caſe. 
It is admitted that the Grandaughter, is within the ex- 
preſs Words of the ſecond Clauſe; ſhe being proved to 
be a Perſon profeſſing the Popiſh Religion, at the Time 
of the making the Will, and of the Death of her Grand- 
mother, and of her Marriage. | 


But it is ſaid, That this ſecond Clauſe muſt, as to the 
Perſons to whom it is to relate, be reſtrained by the 
firſt, ſo as not to extend to any comprehended in that 
Clauſe; for otherwiſe as the Diſabilities created by theſe 
two Clauſes are different in their Nature, the one Part 

of the Act would contradict the other. 
The Meaning of the firſt Clauſe in this Act, has been 
very much miſtaken. It has been imagined that this 
Clauſe, has Relation to the Age of the Perſon at the 
Time of the Deſcent; whereas the Act ſays nothing at 
all to that Matter. For it is plain from the Act, that 
the Age of the Perſon, has Relation intirely to the Time 
of taking the Oaths, Wc. not of the Deſcent : And there- 
fore tho when the Infant comes to the Age of Eighteen, 
the Deſcent has not happened ; yet then it 1s that the 
Time preſcribed by the Act for qualifying Oc. com- 
mences, in Order to become capable of what may here- 
after deſcend to him. In Cafe he flips this Time, and 
e the 


2 


2 * . 
W 
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the Land deſcends afterwards, the Incapacity by the Act 
takes Place; nor is this any Hardſhip, ſince he had it 
in his Power by a timely Conformity to have been capa- 
r „ e 

The firſt Clauſe in this Act of Parliament, has Re- 
ſpect to old ſubſiſting Eſtates. But whereas the Law- 
makers plainly foreſaw, That if they ſhould only uſe the 
Word deſcend, the Act would fignify juſt nothing; there- 
fore the Words, Limitation and Deviſe were added : 
The firſt to comprehend all thoſe Eftates, where the 
preſent Poſſeſſor being only Tenant for Life, the Son in 
Remainder was to take by Limitation ; the other of De- 
viſe to prevent the interrupting the Deſcent, and ſo 

evading the Act, by deviſing to the Heir at Law. 

The ſecond Clauſe has Relation to Eſtates to be crea- 
ted in futuro. And as to theſe Eſtates, the Legiſlators 
thought it reaſonable to create not a Temporal Incapa- 
city, removeable upon Conformity by a certain Age; 
but a total and abſolute Diſability to take at all. 

From this View of the Act of Parliament, it appears, 
That the Words in the firſt Clauſe, Deviſe and Limita- 
tion, have a proper Uſe and Signification, without break- 
ing in upon the ſecond Clauſe ; for they extend to all 
{uch Deviſes and Limitations, as are not made void by 
the ſecond Clauſe, of which many Inftances could be 
given. 

F And thus it appears that the ſecond Clauſe, being in- 
tirely diſtin from the firſt, the Age of Eighteen is in- 


tirely immaterial. 5 5 i 
Even in the Opinion of the Counſel for the Gran- 
daughter, the Legiſlators did not think proper to lay 
Perſons over the Age of Eighteen, and profeſſing the 
Popiſh Religion, under the Temptation of turning Pro- 
teſtants by giving them their Eſtates upon Conformity; 
and there fore the Argument drawn by the Counſel for 
the Grandaughter, from the Intention of the Legiſſa- 
tors, to encourage Papiſts to turn Proteſtants by giving 
them their Eſtates again, is of no Force; for in the firſt 

2 F Clauſe 


3 46.5606” 
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Clauſe it was their Intention, but in the ſecond moſt 
evidently it was not. 


The only remaining Queſtion will be, to fix the Time 
when a Perſon may be ſaid to profeſs the Popiſh Reli- 
gion; and this indeed will be extreamly difficult and 
perhaps impoſſible, upon Account of the Difference of 
Capacity, Education, &c. 4 
I can be ſure that at one, two or three Years of Age, 
a Perſon cannot be ſaid to profeſs any Religion at all, 
and conſequently not the Roman; fſo at Eighteen and 
before, I can be ſure that Perſons may profeſs the Reli- 
gion they are of, and conſequently the Roman. - 
This the Makers of the Act plainly ſuppoſed, when 
they enacted, That if any Perſon profeſſmg c. ſhall not 
within ſix Months after attaining the Age of Eighteen &c. 
But for the exact Bounds, impoſhble to fix them; 
and they muſt therefore be left to the Diſcretion of the 
| Judges, who will be very indulgent in this Matter. | 


The Caſe is a new one; and therefore I will have the 
Aſliftance of the Judges. E 
But his Lordſhip directed ſome Iſſues at Law, to 
bring the Caſe more fully before the Court, 


Vide infra. Trin. 11 Geo. 1. 


Mills verſus Eden. In Cane. 


I DEN being indebted to Mills in the Sum of 
$5001. for his better Security confeſsd a Judgment 

to him. 35 

In Fuly 1712, Eden makes his Will, and deviſes his cr Ede 
Lands to Truſtees to be ſold for the Payment of Debts, ſee Debra of 
and dies. The Truftces being dead or refuſing to act, i. 
Adminiſtration with the Will annexed, is granted a 
. 5 | | the 


n 
— — 
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Fointures. 


ing her Dower. 


the Plaintiff Mills, as being the largeſt Greditor, and 
that by Judgment. 5 

Mills brings this Bill againſt the Widow, and others of 
his Creditors, to have an Account of the Eſtate, diſ- 
cover Incumbrances Tc. 8 


What was ſpecial in the Caſe was this, Eden made a 
Settlement upon his Wife after Marriage, of the Lands 
that were then his Father's, in Bar of Dower and Thirds; 
his Father joining with him. The Uſes in the Settle- 
ment, were to the Uſe of his Father for his Life, then 


of the Mother for her Life, Remainder to the Uſe of 


Eden for his Life, Remainder to Mary Eden his then 
Wife (the Defendant) for her Life, for her Jointure in 


Bar of her Dower, Thirds, c. Remainder Qc. 


The Father was alive at the Time when the Defen- 


dant Eden put in her Anſwer; but died before the 


hearing of the Cauſe. She by her Anſwer waives this 


Settlement, as being made after Marriage, and not to 


take Effect in the original Creation of it, immediately 
upon the Death of her Huſband, as the Statute about 
Jointures requires; for the Father might outlive the 


Huſband, and in Fact did ſo, and ſo might the Mother; 


and tho they are ſince dead, yet that will not make the 
Jointure more binding: She therefore inſiſted upon hav- 


7 


But the Lord Chancellor ſeeing in the Caſe, That if 
fhe waived this Settlement, theſe Lands would go to the 
Her at Law, not ſubject to the Payment of any Debts, 
ſince it was never Part of the Teftator's Eſtate, the Fa- 


ther outliving him; and that if ſhe was to have her 


Dower, there would not be Aſſets to pay (as the Coun- 
ſel ſaid) 55s. in the Pound; and ſo that the Wife did 
this, 1n Favour of the Heir at Law, to the Prejudice 
of the Creditors. on | 


2 1 He 


S 
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He decreed, That ſhe ſhould take this Eſtate for her 
Life, under this Settlement; but that the ſhould aſſign 
it over in Truft for the Creditors, who ſhould convey 
to her a Third of the Land of her Huſband, for her 

Dower, free from Incumbrances. 


He ſaid, that this was no more than what was agreea- 
ble with what the Court does in other Caſes ; as in de- 
creeing a Judgment Creditor, who has his Election at 
Law, to reſort for his Satisfaction to either Real or Per- 
ſonal Eſtate, to make ſuch an Election, as Simple Con- 
tract Creditors may not be defrauded. 


Cock and Goodfellow. In Canc. 


his Perſonal Eſtate to his Wife, the other two 
Thirds to be equally divided among his Children, with 
the Advantage of Survivorſhip, in Caſe any of them 
died before they came of Age. He made ſeveral, and 
among the reſt, his Wife, Guardians of his Children. He 
directed, That the Eſtate of the Children, ſhould be 
placed out to Intereſt, or other Way of Improvement, 
by the Conſent of the Majority of the Guardians; and 
he further directed, That his Wife ſhould have the Ad- 
vantage of the Improvement of two Thirds of the Eſtate 
of the Children, without any Account, for their Main- 
tenance; and that the —— of the other Third, ſhould 
go towards the Increaſe of their Fortunes. He makes 
his Wife Executrix, and dies in Auguſt 17 12, leaving 
behind him a very confiderable Eftate, both in Money 
and the Stocks. ICS | | 
. Wife proves the Will, and takes Poſſeſſion of the 
Eltate. ; | | 
In May 1714, Peter Vandermaſh one of the Wife“ 
Brothers died, and left in Money to the Children about 
VVG 5 2 500. 


MAlrER COCK deviſes by his Will, one Third of The car. 
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2 5001. which Money came into che Hands of their 


Mother. 

It was proved by the Book-keeper, That immediately 
upon the Death of the Father, an Account of the whole 
Eſtate was taken, and an xa Eftimation made of what 
each Child's Share came to; and that the Accounts of 
every Child, with the Intereſt and Income belonging to 
his Fortune, were with great Exactneſs kept ſeparate 
and diſtinct until the Year 1719, when upon caſting up 
the Accounts, the whole Eftate belonging to the Chil- 
dren was found to amount to about 24000 /. 

In May 1720, Mrs. Cock the Mother, treated © a 
Match for her eldeſt Son, with a Daughter of Lord Tre- 
vor; and by Marriage Articles it was agreed, that 5000 J. 
ſhould be paid by the Mother Mrs. Cock, and 5000 J. by 

Lord Trevor, into the Hands of Truſtees, to be laid 
out in Land, and ſettled in the uſual Way of Marriage 
Settlements. Mrs. Cock covenanted beſides, That ſhe 
would purchaſe 100 J. per Aunum, and ſettle it to the 
ſame Uſes as the former, except the Jointure. 

About this Time, Mrs. Cock lays out about 10700/. 
in a Purchaſe of Land of one Scot. 's 

Mrs. Cock all this Time carried on a very great Trade. 


In October 1720, her Brother Vandermaſh in Holland, ſent 


her Word, that tho he had in Effects more than enough 
to anſwer all Demands; ; yet ſo great was the Run upon 
him, occaſioned by the ſudden fall of Credit in Holland, 

that unleſs ſhe would ſupply him immediately with Mo- 
ney and Credit to the amount of 40,0001. he could not 
ſtand it. 

Mrs. Cock complied with his Delia ; but at the ſame 
Time, vi, the 19th of October 1720, ſhe makes a Deed, 
wherein taking Notice of the Will of her Huſband, and 
what was left thereby to her Children, and of the Will 
of the Uncle and what he left them, and of the Sum 
that appeard due to the Children upon an Account 
taken in the Year 1719, and of the Marriage Articles 


of her Son, by which Won was to have been paid to 
2 5 Truſtees 
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Truſtees for c. and 100. per Annum purchaſed Cc. 
ſhe covenants that for the better ſecuring what thus ap- 
pear'd to be due to her Children, {ne would immediately 
transfer to Truſtees We. all that ſhe had in the ſeveral 
Funds; and whereas the Books of the South- Sea Company 
were then ſhut, ſhe declares, that as to the South. Sea 
Stock, {ſhe was but a nominal Truſtee for her Children, 
the Stock having been bought with their Money; and 
that as ſoon as the Books were open, ſhe would transfer 
c. And in the ſame Deed, the Eſtate that ſhe had for 
her Life, was convey'd to the Truſtees for 99 Years, if 
ſhe ſhould live ſo long, as a further Security for her 
Children; the Eſtate likewiſe purchaſed by her of Scor, 
with a View, as ſhe ſaid, to have made good the Mar- 
riage Articles of her Son, was convey'd to Truſtees for 
that Purpoſe. The Truſtees (the Children's Demand 
ſatisfied) were to ſtand ſeiſed of the Surplus to the Uſe 
of the Mother. All the Stocks that were transferrable, 
were transferr'd next Day. 


The 6th of December Mrs. Cock became a Bankrupt ; © 


the Children of Mrs. Cock bring their Bill, to have this 


treat Que- 
ion was, 
Whether a 
» Deed made 


Deed eftabliſh'd, and to have the Preference of Mrs. Cock's by a Mother 


Creditors. 


to Children at a Time the had Fears of becoming a Bankrupt, (tho? two Months befor 


was ſo) ſhould be ſet afide, or eſtabliſh'd againſt the reſt of the Creditors ? 


It was argued in Favour of the Children, That this 


for ſecuring 
juſt Debts due 
e ſhe actually 


Argument in 
Favour of 


Deed being made two Months before any Act of Bank- the Deed. 


rupcy, and for ſecuring that, to which the Children had 

a juſt Demand, was a good Deed. 
It was ſaid, if the ſpecifick Aſſets of her Huſband and 
Brother, had remained in her Hands, unblended and un- 
mix'd with her own, and then this Misfortune had be- 
fallen her, there could have been no Queſtion, Whether 
the Children's Eſtate could be ſubject to the Mother's 
Debts ; and therefore the Queſtion can only ariſe, from 
the Mother's having blended, and mix'd thoſe Aſſets be- 
longing to her Children, with her own Eſtate and Trade. 


And 


ae 8 * 1 _ * * * th. 
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And ſince this was an AQ, chat it was impoſſible for 
the Children to prevent, and from whence they could 
not receive the leaſt Poſſibility of Advantage, but might 
be very great Sufferers, the Mother, if ſhe has been guilty 
of it, _ broken the Truſt repos'd in her. 

Now if the Mother, being ſenſible of this, has by this 
Deed endeavour'd, as in Juſtice and Conſcience ſhe ought, 
to prevent any Inconvenience they might otherwiſe have 
been liable to, from that Wrong ſhe had done them, in 
mixing their Eſtate with hers, this as it is an Act of 
Juſtice to her Children, will be always favour'd in this 

Court. 

It would be very ſtrange to ſay, That if Mrs. Cock has 
been guilty of a Breach of Truſt, the Aſſignees who 
ftand in her Place, ſhall take Advantage of it, when ſhe 
herſelf conld not ; and that in Conſequence of this, the 
Eſtate of the Children ſhall be veſted in the Aſlignees 
for their Advantage. 

This Deed has done no more for the Children, than 
poſſibly, what by a Bill brought m this Court, ſhe might 
have been compell'd to. 

Fam 554 The Caſe of Taylor and Wheeler was quoted, as a 
\longage or ſtrong Caſe in Favour of the Children. There a Copy- 
. holder in Fee, ſurrendred to the Uſe of the Mortgagee in 


brecedent, 
1 5 Fee; but before the Preſentment of the Surrender, be- 
"ace pre- carne a Bankrupt. Lord comper, upon the Queſtion 
de Aﬀonees brought before him, Whether the 1 of the Com- 
| be Com”. miſſioners of Bankrupcy ſhould be preferr'd, or the 
”ankrupcy. Mortgagee, decreed in Favour of the Mortgagee; becauſe 
the Aſſignees ought not to be in a better Caſe than 
the Bankrupt, who was bound in Equity, by this de- 
fective Conveyance. 
80 in the fame Manner, as to the Stock transfer a E 
Mrs. Cock being bound in Law and Equity; and as 
that 'untransferr'd, in Equity, the Aſſignees Who Rand 


in her Place, muff be ſo co. 


= | Argument 
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"a in Favour op the Aſſignees. 
As to the Accounts that were ſaid to be kept ig 
and diſtinct; it was ſaid, That as theſe Accounts were 
not binding on one Hand with Reſpect to the Childsen, 
ſo on the other Hand they ought not to prejudice the 
Credi b S. 

Theſe Accounts were kept merely for the Mother's Sa- 
tis faction, and were intirely under her Power. No Part 
of the Eſtate whatever ſpecificated by them, to the Chil- 
dren; and therefore they are not in the Caſe. 

Then it was argued, That the Deed was void from the 
Time, Nature and End of it. 

As to the Time; it was made but two Months before 
3 Bankrupey, which 1 1n all n ſhe then 


foreſaw. 

As to the Nature & the Deed ; 

There is in it ſuggeſtio falſ; for that Part of it, 
wherein ſhe ſays, That the Stock was bought with her 
Children's Money, is entirely falſe; nor is the Price 
mentioned, at which the Stock is bought. So likewiſe, 
what ſhe ſays, That ſhe is but a nominal Truflee for 
them, is all falſe ; for it does not at all appear, That 

this Part of the Eſtate, conſiſting in the Stocks, was any 
Ways appropriated to the Children before this Deed. 
Another Badge of Fraud in this Deed, is, Thar ſhe 
plainly appears to be putting every Thing out of her own 
Power, and covering every Thing by it; for her Eſtate 
for Life in Land, is by it veſted in Truſtees, as a further 
Security for the Children. 

As to the End of the Deed; it is to give an undue 
Preference to her Children, who mult be acknowledged 
to be Creditors. 

And as far as the Preference is undue, pro tanto it is 
to defraud the reft of the Creditors. And then this 
Deed itſelf, amounts to an Act of Bankrupcy ; for it 


falls directly within the Deſcription of 1 Fac. 1 5: 
6 K frau- 


of A Stat, I Fas. 1. 
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0 fraudulent Deed made on Purpoſe to defeat or delay 


Creditors. 

Beſides, this Deed is plainly a voluntary one; for ſhe 
was at a perfect Liberty, Whether ſhe would or would 
not make 5 

And it is made to prevent that Equality; whith in a 
Court of Equity, is always accounted the greateſt Equity. 


As to the Stock untransferr'd ; it was ſaid, That the 
Aſſignees were within the common Rule of Equity, That 
having Law and Equity of their Side, they ought to 
prevail againſt the Children, who had an equitable Right 
onl 

As to the Caſe of Taylor 404 Wheeler ; it was Gard, 
That that Caſe differ'd from this. 

For 1/}, there the Money was lent upon that very Se- 
curity of the Copyhold Land; and there being an In- 
choation of a legal Eſtate, compleat quoad the Mortgagor 


or Surrenderer, there was, as Lord Cowper obſerved, a Lien 


Reply, 


upon the Land, and the Mortgagee might hare com- 


pell'd a ſpecifick Performance ; which in the Nature of 
the Thing is impoſſible here, one hundred Pound Stock 
being as good as another. And 24h, It did not appear, 
That the Surrender was made upon a View of his be- 
coming a Bankrupt. 

As Children will reap the greateſt Advance 105 | 
their Parents Undertakings ; ſo it is reaſonable, That 
they ſhould, at leaſt as Wach a8 Creditors, ſhare in the 
Misfortunes of their Parents. : 


It was replied in Favour of the Children; That no 


| Deed could be a fraudulent Deed, ſo as to amount to 


an Act of Bankrupcy within the Stat. Facobi, but what 


would be efteem'd fraudulent againſt a Purchaſer, by 


Star. 27 Eli. 27 Elig, which it can never be ſaid that this is. 


Stat. 1 Fac. 1. 
cap. 15. 


The Deed in Stat. Jacobi, is ſupposd to be a Deed of 
Truſt, for the Advantage of the Bankrupt, and to avoid 
2 "he" 
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the * of Debts :* But this is a : Deed 3 in Truſt for 
Creditors, and for the Paymetit of Debts. 21 

Nor will the Preference created by this Deed mike it 
Fraudulent. For an Executor may by Law, among Debrs 
equal in their Nature, give a Preference to which he 
pleaſes; nay by confeſſing Judg ment to a Creditor by 
ſimple Contract, he may give him a Preference to (HS 
ditors of a ſuperior Nannen 

Every Man by paying a Debt; whit ths owes others, 
gives that Creditor a Preference. * 

If paying of the Children, if they had tings of Age 
to receive it, had been lawful for the Mother, as moſt 
certainly it had, the giving 8 LY for the doing of it, 
muſt be lawful too. 

She was ſo far from being a Bankrüpt at the Execu- 
tion of this Deed, that it is plain, ſhe did not think of 
becoming one at ihe Time; for if ſhe had, ſhe never 
would have ſent her 40,0001. to have ſupported her 


Brother's Credit. 


The Caſe of Taylor and Wheeler, rden by Salkeld, Salt. 44% 


is a ſtrong Caſe; for there the Mortgagee had no more 
Eſtate in Law in the Land, than the Children have here 
in the Stocks untransferred. 

Articles of Agreement for a Jointure, have been held 
good againſt Aſſignees, tho legal Eſtate in them. 


Lord Chancellor Parker, after giving a Narnidhfl of the c,,z, 


State of the Caſe, obſerved, That the Clauſe of the Will, 


that direfls the Children's Fortunes to be placed out by 


Mrs. Cock, with the Conſent of the major Part of the 
en to Intereſt, or other Way o Improvement, 
muſt be underſtood excluſive of Trade; ſo that it was 


plainly never the Intention of the Father, That the For- 


tunes of the Children ſhould be hazarded in the Way 
of Trade. 

Ns e obſerved further, That whoevet traded with her, 

knew that ſhe had but one Third of her Huſband's E- 


ſtate 3 ; and therefore gave her Credit upon Account of 
that 
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that Third only. And for her to have ' hazarded the 
Fortunes of her Children in Trade, had been a plain 
Breach of Truſt in her. 

He took Notice, That upon the Death af the Father, 
there was a great Part of his Eftate in the Publick 
Funds; and that in the Year 1720, ſhe had a great 
deal of Money in the Funds, which as to a great Part 


of it, might be the very Original Stock of her Huſband, 


or at leaſt Stock replaced in the Room of it. | 

It is plain, That as her Ruin was owing to the Bank- 
rupcy of her Brother, ſhe hoped this might have been 
prevented, by the ſpeedy Supply of 40,000 J. which ſhe 


{ent him at this Time. If ſhe had not thought this, it 


was directly flinging away ſo much Money. So that this 
Deed cannot be {aid to have been made, upon a certain 


View of her becoming a Bankrupt. Fears, indeed, ſhe 


could not but have; ſhe might think, That tho' her 


Brother did aſſure her, that this Supply would ſupport 
his Credit ; yet poſſibly ; it might not. And therefore at 
a Time when ſhe was ſtriking this bold Stroke to ſave 
her Brother, it was but juſt and prudent for her to re- 
ſolve in all Events, to ſecure what was due from her to 
her Children. 

The ObjeQtion againſt this Deed, That ir is a dis 
lent one, and within the Statute of 1 1 Jac. 1. cap. 15. be- 
cauſe made ſo near the Act of Bankrupcy, a very frivo- 
lous one; for the Deeds meant by that Statute, are 


Deeds made to defraud Creditors, whereas this is a 2 Deed 


made to ſecure a juſt Debt. | 
But it is objected, That this Deed is made to * an 
undue eig to her Children. 
I know not what Law or Reaſon there is to —— 
this Objection. Any Body may make his Creditor Execu- 
tor, and then the Law gives him a Preference; and not 
only ſo, but the Law allows this Executor to give any 
other Creditor, in equal Degree, a Preference. It is true 
indeed, ſometimes this Court will interpoſe, becauſe 
theſe Powers may be an Inlet to Fraud; but this Court 


2 N | will 
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wil never take from the Executor bim this Preference, 
the Law gives him. 

Is not paying of a Debt, giving that Creditor as great 
a Preference as giving Security? And yet it was never 
pretended, That paying of a Debt ſhould be held an 
Act of Bankrupcy, becauſe but two Months before the 
Bankrupcy. 

But it is ſaid, that this 3 is done for Children; and 
they are the fitteſt Perſons to ſuffer in their Parents 
 Misfortunes 
Caſe of Children is always favour'd in a Court of 
Equity; they are eſteem'd as Creditors of the Parents 
by Nature: If a Man by his Will gives Copyhold Lands 
to his younger Children, the Court will compel the 
Heir at Law to ſurrender to them. Very ſtrange Doc- 
trine, That the Plaintiffs, becauſe Creditors by Nature as 
well as Juſtice, ſhould be in a worſe Condition than 


| Other Creditors, Very ſtrange, That it ſhould:be efteem'd 
a Fraud in a Parent, to follow the Voice of Nature; 


eſpecially when in doing this, ſhe does but what Duty and 
Juſtice require from her, as their Guardian and Truſtee. 
If the Mother had been going to Sea, and had made 
this Proviſton for her Children's Security, the very ſame 
Objections might have been made. 

A Man that knows he muſt be a Bankrupt, may by 
Law pay off any of his Creditors. And this Power as 
it may be abus d, ſo on the other Hand, may be very 
properly executed; there may be particular Obligations 
in Point of Gratitude c. 

Aſſignees can take nothing, but what the Commiſ- 


49] 


ſoners can aſhgn ; and the Commiſſioners can allign 


nothing, but what the Bankrupt could honeſtly afbgn to 


them. 9 1 

I Mrs. Cock had cranaforr'd ( ſubſequent to the Deed) 
this Stock, for a valuable Conſideration, to Perſons with- 
out Notice, it had been a valid but knaviſh Act. . 


6 3-5 th Agree- 


ther a Truſtee 
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6— to EI Stock, Ta wanting; ; 
Agreement to ſurrender Copyhold, Surrender wanting, 
Caſes both alike; and therefore, as the Court will 
compel a render, ſo it will a Transfer. 

He ſaid, That a Purchaſer's being decreed to bold 
the Land "againſt a Judgment, confels'd between the 
Time of Articles and the Conveyance, was a Very ſtrong 


Caſe for the Plaintifts. 


He called the Deed an honourable Deed ; and eſta- 
bliſh'd it thrqughour, 2 


D E 
Term. 8. Trin. 
In Cura CANCELLARIE. 


Le Croy verſus Eaſtman. 


— 3 * CRO bought 9900. South-Sea Stock of Le Grand $ 
but not caring to have this Stock in his own Name, 
of S0u79-Se7 it Was at his Deſire, transferr'd to the Defendant ;. from 


Stock ſhould 


2 e 
anfverthe whom the Plaintiff took a Note, declaring that he was 


Stock when a Truſtee of this Stock for the Plaintiff; and that he 


— wauld be accountable to him for the Sock and Produce. 


or only be ac- 


— for Afterwards when the Stock Was {old for about 600 J. per 
2 | Cent. 


= * 1 r ak nt * 4 2 „* 0 
— 7 * — 
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transfer more, but that it was all one, for he would be 
accountable for the Stock; and adviſed the Defendant 
as a Friend, not to part with that 500. Stock, which 
he had transferr'd to him, for he was very ſure Stock 
would rife very conſiderably; which Advice the Plaintiff 
admits he ſo far followed, as that the 500 J. was ſtill 
unſold, believing the Defendant to have a greater In- 
ſight into theſe Matters than himſelf. Upon the Fall of 
the Stock, the Plaintiff brings his Bill againſt the Defen- 
dant, praying that he might account for the 4901. Stock, 
at the Price the Stock then went, viz. 6007. inſiſting 
that when the Defendant told the Plaintiff, that he 
would be accountable for the Stock, he underſtood him 
to mean at the Price the Stock then went. 


It appear'd by the Defendant's Anſwer, That the De- 


fendant had, ſome Time after he was a "Truſtee, mort- 


gaged 10001. Stock to the South. Sea Company for 4000 l. 


and that afterwards the Defendant {old out all the Stock 


he had in his own Name, except 80 J. but that he had 
more than Stock enough in another Perſon's Name, to 


have anſwer'd the Truſt, if the Plaintiff had inſiſted upon 


a Transfer. And he now offter'd to transfer to the 


' Plaintiff the 4901. Stock and Produce. 


Lord Chancellor Parker. 

Not material to prove at what Rate the Defendant 
ſold the Stock, for the Sale was at his own Riſk. If the 
Stock had roſe he would ſtill have been accountable for 
the Stock, not the Money ; and therefore as he muſt 


have ſtood to the Loſs in Caſe of the Riſe of Stock, 


reaſonable he ſhould reap the Advantage upon a Fall. 
Indeed, if the Plaintiff has ſuſtained any Loſs, by the 
Truſtees meddling with the Truſt Stock, he ought to 


bave a Satisfaction for it: But 5 of this appears; 
TE on 


Cent. aa Plant defired that the Penn would trans- Dividends ? 
fer the 9901. Stock to him: The Defendant accordingly x 


Reſolved in 
avour of the 


transferr'd 500 l. of this Stock, and told the Plaintiff jira?” 


that it would be inconvenient to him at that Time, to dhe Cale. of 
tne Cale 
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on the contrary he believing Stock would ſtill riſe, has 
the 500 J. Stock actually transferr d, by him unſold to 
this Day; as probably for the ſame Reaſon, he would 
have had the 490 J. Stock ſtill by him, in Caſe that like- 
wiſe had been transferr'd to him. | 
Extremely hard to conceive, That when the Defen- 

dant told him he would be accountable for the Stock, 
he ſhould underſtand him of the Money ariſing from 
the Sale of the Stock; when it is plain, he took the 
Defendant's Advice of not ſelling, and believed the Stock 
would riſe ; and therefore would naturally deſire, as in 
Reaſon he might, that the Defendant would be account- 
able for the Jock. : LS 
I take it to be very plain, That the Defendant has 
not ſold, but mortgaged the Truſt Stock. For ſince there 
is no ſpecificating one hundred Pound South. Sea Stock 
from another, a Court of Equity will never adjudge a 
Man to have broken his Truſt in a higher Degree, 
when he may with equal Reaſon be adjudged to have 
done it in a lower; and therefore the Stock mortgaged, 
muſt be eſteem'd the Stock of the Plaintiff, the Stock 
ſold, th at of the Defendant. nt | 


The Defendant muſt only account for the Stock and 
Produce. Let both Sides bear their own Coſts. 


In Caſe the Defendant had failed, and the Stock been 
worth redeeming, he thought the Plaintiff would have 
had a clear Title to redeem; but then the Company 
mult have had Notice of the Truſt. e 
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F L See this C 
| 5 a 6 ee t Is aſe . 
Gore verſus Gore. In Canc. pk kr 
| OY Equity 4. 


7 ILLIAM GORE had Iſſue Thomas and Edward ; ny... 
and being ſeiſed in Fee of certain Lands, he de- Trufires and 


their Heirs 


viſes his Lands to two Truſtees and their Heirs for the for 5-oYears, 
Term of 500 Years, for the Payment of 50 J. per Ann. f 0 per 
to the eldeſt Son during his Life, the Remainder from £": 19.14: 


and after the Determination of the ſaid Term, to the torduringhis 


Uſe and Behoof of the firſt Son of the Body of the i 
ſaid Thomas his eldeſt Son to be begotten, and the. Heirs fd Term. 10 


Males of the Body of the firſt Son; Remainder to the the Uſe of the 


firſt Son of 


- ſecond, third, and ſo on to the tenth Son over in Tail; the Body of 
and for Default of ſuch Iſſue, Remainder to Edward his bs 
' ſecond Son. N. B. When the Teſtator died, his eldeſt en Ge. Ne. 


mainder over 


Son Thomas had no Iſſue; but ſince his Death had Iſſue to the ſecond 


1 0 1 „ On of Devi- 

a Daughter, and very likely to have more Children. wr. The eldeſt 
WOE | | Son had no 

Male Iſſue at the Time of the Teftator's Death. Judges of B. R. of Opinion, That the Remain- 
der to the firſt Son &c. was a void Remainder; and that the Remainder to the ſecond Son was a 

veſted Remainder. But Lord Chancellor thought the Intention of the Teftator, That the Iſſue of 

the eldeſt Son ſhould not be diſinherited, ought to de ſupported if poſſible, 


Lord Chancellor Parker made a Caſe of it, and ſent it 
to the Judges of the King's Bench for their Opinion. 
The Judges certified their Opinion to be, That the 
Deviſe to the firſt Son of Thomas Gore was void; for it 
could not take Effect as a Remainder, becauſe there was 
no Freehold to ſupport it; nor by Way of executory 
Deviſe, becauſe it was not to take Place within that 

Compaſs of Time, the Law allows for that Purpoſe. 
They declared likewiſe their Opinion to be, That the 
Remainder to the ſecond Son, was veſted in him on the 
Death of the Teſtator. 


When the Cauſe, upon the Certificate of the Judges, 

came back into Chancery for the Direction of the Court, 
the Attorney General Sir Robert Raymond was going to 
argue againſt the Opinion of the Judges; but was ſtop- 
- s M ped 
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ped by the Lord Chancellor, who told him, That bs 


thought he muſt be concluded by the Opinion of the 
udges. 
He admitted, That in Caſe he had em for the Judg es 


to have aſſiſted him in the hearing of the Cauſe ; and 


the Reaſon of the Judges had not convinced him, he 
muſt have acted according to his own Underſtanding, | 
for it was to be his Decree, not theirs, (and this the Lord 
Nottingham did in the Caſe of the Duke of Norfolk) but 
that here he was not at that Liberty ; having not heard 


the Arguments at Law before the Judges, nor been ac- 
quainted with the Grounds, on which their Opinion was 


founded; and that he look'd upon the Judges here in a the 
Nature of Referrees. | 


Upon further Debate of the Caſe, hs: Lord Chan- 
cellor ſaid, it was as undoubtedly the Intention of the 
Teſtator, That the Iſſue of the eldeſt Son ſhould not be 


diſinherited, as it was that the eldeſt Son ſhould : That 
the Intention of the Teſtator, if it could poſſibly, by 


Rules of Law, ought to be ſupported, being a very rea- 
ſonable one; and that Judges have been commended for 
being Aſtuti 1 in doing this. | 


Upon this it was faid, If the Son of the eldeſt Son. 
ſhould take when born, it muſt be by Way of Executory 
Deviſe; and then the Conſequence muſt be, that the 


eldeſt Son wculd take until a Son was born ; whereas 


the Teſtator plainly intended him nothing, 


Lord Chancellor. I do not know, W hether this be 
a neceſſary Conſequence? And whether I cannot take a 
middle Way, and as there is a precedent Term, decree 
That after Debts paid, the Truſtees ſhall be accountable 
to the after- born Son for the Profits. Let it ſtand over. 


Afterwards the Parties agreed before any Thing more 


was done 1 in it. 


2 | Lewis 


Lern. Trin. 8 Geo. 1 1. In Cane. 1 503 


HIS was a Bill brought by the Plaintiff for a ſpe- Bill tor per- 


fick Per for- 


Lewis verſus Lord Lechmere. In Canc. 
| 1 cifick Performance of Articles, bearing Date the hd 2%. 
zoth of Auguſt 1720, whereby the Lord Lechmere had Par 07 the, 
covenanted to purchaſe {ſuch an Eftate at forty Years = Eta, dic 
Purchaſe ; provided the Plaintiff did on or before the Coſts; becauſe 


the Title was 


10th of November following, lay ſuch an Abſtract of no laid be. 


the Title before Lord Lechmere 8 Counſel, a8 they ſhould ee 
ee's Counſe! 


appr 1 855 | within the 
Time limited. 


The Bill was diſmiſsd with Coſts; becauſe the Plain- 
tiff had not laid his Title before Lord Lechmere's Coun- 
ſel, within the Time limited by the Articles; which 
Time, the Lord Chancellor was pleas d to ay, was very 
material; the Price of South-Sea Stock, from whence 
the Money for the Purchaſe was to be rais'd, being upon 
the 10th of November 2601. per Cent. and at the Time 
of the hearing the Cauſe, but 921. per Cent. 


| Tho! this was that, upon which the Chancellor was 
pleas d to found his Decree z yet there were ſeveral other 


Things i in the Cauſe. 


It was inſiſted upon by the Counſel for the Defen- toes : 
ether it 


dant, That the Greatneſs of the Price, double the Value ngen 


of the Land, was Reaſon enough for a Court of Equity with — 
not to interpoſe, ſo as to inforce a Specifick Performance z « decree a Per- 


formance in 


that being intirely a diſcretionary Power, and what the Speis of i 


extravagant 
Court ex debito Fuſtitie is not bound to do. — 
It was acknowledged, That no Decree had been made able Bargain 
e 
purely upon this Point; but it was ſaid, there were tec bo 
veral Caſes, where his Circumſtance had great Weight oe wt 
with the Court. 8 


In the Caſe of Hanger and Eyles, of the laſt Term, ze, ; but fes 
where the Vendor brought his Bill for the Money, _ 


the Decree was founded upon the Vendor's not being 
able 


504 Term. Trin. 8 Geo. 1. In Canc. 
able to convey a Manor, according to his Covenant; yet 
it being acknowledged, that this Manor was of little or 
no Value, it is evident, That the other Circumſtance in 

the Cauſe, the unreaſonableneſs of the Price, was that 
which really inclined the Court, to lay hold upon a 

Point, too inconſiderable otherwiſe, to have been taken 
Notice l. Cs 8 

In the Caſe likewiſe of Hicks and Phillips of the laſt 
Term, which was a Bill brought by the Vendor for a 
ſpecifick Performance of Articles, the Bill was diſmiſſed ; 
becauſe the Vendor had covenanted to convey Freehold, 
and one Acre or two proved Copyhold ; even tho' the 
Vendor offer'd to procure an Enfranchiſement of this 
Land, or make any Compenſation in the Price; which 
ſhews the Regard had by the Court, to this other Cir 
cumſtance attending the Caſe, viz, the Unreaſonableneſs 
of the Price. 8 %CCCCCTCVV 


As to this Point it was anſwered by the Counſel for 
the Plaintiff, that if a Court of Equity were to ſet aſide 
Agreements upon this Account, it would make all Tranſ- 
actions precarious and uncertain, and inveſt a Court of 
Equity with a very arbitrary Power; the Value of Mo- 
ney and Land being always various and uncertain _ 

That if any Meaſure was to be laid down in this 

Caſe, the Point to be conſider d muſt be, Whether the 
Contract was an unreaſonable one at the Time it was 

made. 5 5 : 

And accordingly upon this Ground, it was lately de- 
termined in the Court of Exchequer, in this Caſe of 
* This De- Keen and Stuckley *, That they would inforce a ſpecifick 
Exchequerre- Performance of theſe Contracts, if the Price was rea- 
Houſe of ſonable at the Time the Contract was made, how dil- 
ep of Cie proportionable ſoever after Accidents might make it. 

in Equity 153, | | | 

Tt It was inſiſted upon by the Counſel for the Plaintif, 
| That the Clauſe making void the Articles, in Caſe the 
Plaintiff did not by ſuch a Time, lay ſuch an Abſtract of 

2 . the 


— FP I" ** 
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the Title before the Counſel of the Da. as they 
| ſhould approve, had been obtain'd bY Fraud and Sur- 
prize, and was an unreaſonable Clauſe. 

As to the Fraud and Surpriſe they failed in their 
Proof; but inſiſted upon the Unreaſonableneſs of it; 
becauſe tho the Title was never ſo clear and good, yet 
if the Counſel of the Defendant ſhould diſapprove of it, 
or give no Opinion of it at all, the Articles muſt. be 
void. | | 


But to this it was anſwered, That the Meaning of Covenant 10 
make ſuch a 


this Clauſe was no more than that the Plaintiff ſhould Title to an 
make out a good Title; for if the Counſel ſhould be Vat = the 


Vendee's 


ſuppoſed to act unreaſonably, and to diſapprove of a Counſel fal 


go and clear Title (ſuch a Title as a Court of Law min na 


more than 


fendant would be bound wenka the * 2 good Title, 


and fit to be 


| approv'd of ; 
bation of his Counſel. 15 rk if the 


Counſel diſapprove Tubes Reaſon, the Vendee norwithllnding will be bound by his Bargain. 


It was ſaid by the Counſel for the Defendant, that 3 Pa 


Lands, the Vendee may undoubtedly exhibit his Bill in 0 


Vendor to 


Equity for the Specifick Performance of theſe Articles; come inte E. 
yet it might admit of a Doubt, Whether the Vendor 9uity for 
1 do the lame. formance, as 


As to the Vendee, tho' he has an Action at Law up- the Vendee ; 
on the Articles, yet that ſounds only in Damages; and due th, one 


comes there 


therefore he may come into — Tl ty for the Land, which to odiin char 
on ſeveral Accounts, may poſhbly be more deſirable to has no Reme- 
him, than any pecuniary Compenſation. _ | 3 
hut for the Vendor, he only deſires to have the Mo- but the other 
ney ; and that whether it be recover'd at Law in Da- ching bur the 
: ing or in Equity, is but Money till. which Be may 


| recover at 
Law in Damages. But this was determin'd in Favour of the Vendor; becauſe upon mutual Coye- 
nants . ought to be mutual Remedies. 


e 1 


or Equity would take to be a good Title) yet the Do- gar it muf be 


tho in Caſe of Articles enter'd into for the Purchaſe of Not the ame | 


Specifick Per- 


— 
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IF it be ſaid, That at Law the Jury may at their own 
Liberty and Diſcretion, give him what Damages, they 
upon all the Circumſtances of the Caſe, think reaſona- 
ble; whereas upon a Bill in Equity, your Lordſhip has 
no Power to vary from the Sum contrafted for in the 
Articles, be the Circumſtances of the Caſe what they 
will: 5 nn 0 DIR Ce, - 
This ſeems to be a very odd Reaſon for coming into 
a Court of Equity, and the Reverſe of what generally 
antitles People fo Relief in Equity. DE | 


But to this it was anſwered, That upon mutual Ar- 
ticles there ought to be mutual Remedies : That if the 
Vendee had a Remedy both in Law and Equity, the 
Vendor would not be upon a Par with him, unleſs he 
had fo too: That the Remedy the Vendor had at Law, 
Was not a Remedy adequate to what he had in this 
Court ; for at Law they only could give him the Dif- 
ference in Damages, whereas he might for particular 
| Reaſons ſtand in Need of the whole Sum. 5 

Beſides, by the Articles the Land is bound, and the 
Vendor is in Nature of a Truſtee for the Vendee; and 
whether a Recovery in an Action of Law upon the 
Articles, may make him ceaſe to be ſo, is not entirely 
clear. „„ — 5 LE 


Lord Chancellor was of Opinion, That the Remedy 
the Vendor had at Law upon the Articles was not ade- 
quate to that of a Bill in Equity for a Specifick Perfor- 


_ mMmance. 


However he diſmiſs'd the Bill, upon the Point above- 
mentioned at the Beginning 0 


do 


DE 


Termino S. Mich. 
9 Geo. 1: 


IN Cura CANCELLARIE. 
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Hobſon & ux verſus Trevor. 


"THIS was a Bill brought for the Specifick Perfor- Bin for Sy- 
mance of an Agreement, made upon the Mar- © 
riage of the Defendant's Daughter with the Plaintiff, 


The Caſe was this: 


Trevor gave Encouragement to the Plaintiff, a young 7. in Conf. 


Gentleman under Age, Son of Sir Charles Hobſon, elteem'd H.*smarrying 
a Man of very good Subſtance, to make Addreſs to his ente, e 


: | 3 s  n gt v Bond to H. to 
Daughter; and promis d him, in Caſe he would marry fate cer ts 


her, That he would ſettle upon him and his Daughter, Third of 


the Third of whatever Eſtate ſhould come to him, UPON tate ſhould 
the Death, of his Father the Maſter of the Rolls ; and did an 20 him 


| | the 
rd1 1 » Death of hi 
accordingly enter into a Bond to him, before the Mar- Death of his 


riage, in the Penalty of 50001. whereof the Condition creedthat the 


Condition of 


Was to this Effect. Whereas it is agreed between the dhis Bond 
| Defendant and the Plaintiff, That in Caſe a Marriage, md b-ſpe- 
. ; cifically per- 
intended to be had between the Defendant's Daughter 2 ; for : 
o * AY» : e 
and the Plaintiff, take Effect, the Defendant: ſhould the agree 
within three Months after the Death of his Father, ſet- vieh ai: 
tle one Third of whatever Eſtate ſhould come to him, Bend was an 
| - „ — — — ED Evidence, ba- 
h 7 upon ang to make | 


— — 
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aft Provi. upon his Daughter nd the Plaintiff for the Term of 
and Children, their Lives, and the longeſt of them; Remainder to the 
be arise by Iſſue of the Body of his Daughter &c. and for Default 
de Peng. Cc. to the right Heirs of the Defendant Trevor. Now 


ty, which the Condition of this Obligation is ſuch, That in Caſe : 
| thebutband's ſuch Settlement ſhall be made Tc. 


Upon the Death of the Maſter of the Rolls, Sir ob 
Trevor, 1o conſiderable an Eſtate fell to the Defendant, 
as that the Third amounted to about 1600 J. per Annum. 
And therefore the Plaintiffs pray d a Specifick Perfor- 
mance of the Articles, inſiſting that the Forfeiture of 
the Penalty, would not anſwer the End of this Agree- 
ment; for that being Money, would go as Money to the 
Executors of the Huſband, and be intirely under the 
Huſband's Power ; whereas the Intention of this Agree- 
ment by the Nature and Manner of it, was to make a 
laſting Proviſion for Wife and Children. And it was in- 
ſiſted that this Bond was a plain and ſufficient Evidence 


of this Agreement. 


For theD> The Defendant inſiſted, That this Agreement was 

e mot abſolutely to ſettle Nc. but to ſettle, or in Caſe he 

did not, to forfeit the Penalty of 5000 J. 

The Penalty of the Bond, in the very Nature of =. 

ſeems to be a Sum fix d upon, by the Parties themſelves, 

upon the Payment of which, the Party bound ſhall be 

loos'd from his Obligation. And if this is to be intend- 

ed in any Caſe, it ſeems reaſonable to intend it here, 

where not a Shilling is ſettled, or agreed to be ſettled by 

the Huſband ; ſo that this whole Proviſion 1s on the De- 
tendant's Side, a perfect Bounty. 

It was ſaid, That the Father of the young Gentleman; 


cho once = rich Man, had the Misfortune to loſe moſt 


of what he had, in the Hands of a Banker that fail d. 
It was urged, That Agreements to make Settlements 

in the Life-time of Parents, and before any Eſtate de- 

icended, were of ill Conſequence, and by no Means to 


be favour'd or ä in a Court of Ty 
12 : As 
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As to the Objection, That the Forfeiture of the Pe- 
nalty, would not anſwer the Deſign of the Parties, 
which was to make a laſting Proviſion for Wife and Chil- 

dren: It was anſwered, That ſince the 50001. (the Pe- 

nalty) came in Lieu of the Settlement, it would be in 

the Tombs of this Court, upon a proper Application, to 
have the 5000ʃ. ſettled in the ſame Manner, for the 
n of the Wife and Children. | | 


— 


But it was ſtrongly inſiſted in Behalf of the Plaintiff, ForthePlain- 
That the Agreement of the Parties was to make the Set- * 
tlement; and not to make the Settlement, or forfeit 
5000 l. 

That this pn appear d, by the Recital of the Bond, 
to be the Agreement. 

That the End, and Deſign of the Agreement, was the 
making a Proviſion for Wife and Children, which would 
not be attained by the Forfeiture of the Penalty; for 
that would be a Debt due only to the Huſband, and 

ſubject intirely to his Diſpoſal. Very ſtrange to ima- 
gine, That the Defendant ſhould inſiſt upon a Proviſion 
for his Daughter and her Iſſue, in Caſe leſs than 15, 000 J. 
deſcended to him from his Father; but in Caſe more 
than that, he ſhould take no Care at all of her, but 
leave her intirely to the Mercy of her Huſband. For 
this the plain Conſequence of ſuppoſing the Agreement 
to be, either to make the Settlement, or forfeit the Pe- 
nalty; ſince in Caſe the Defendant chooſes to forfeit the 
Penalty, then the only Proviſion for the Wife and Chil- 
| dren is this Penalty; which being a Debt due to the 
Huſband, the Court of Chancery cannot oblige him to 

| ſettle it, in the ſame Manner as the Land. 
If the Circumſtances of Things as they ſtood at the | 
Time of making this Agreement, and the Nature of this 
Agreement be conſidered, it will appear not only to 
have been a reaſonable Agreement, but an advantageous 

one on che Ade of ths i 2 
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The Plaintiff was the Son of Sir Charles Hobſon, a very 
rich Man; and tho' he had very conſiderable Loſſes at- 
terwards, yet it does not appear in the Cauſe, but that 
this might be after the Time of the Agreement : So that 
there was a fair ExpeCtation ; and his Son was put out 

to a wholeſale Linnen Draper, a very good Trade, and 
requiring a very good Stock to ſet up with. ES 

As to the Settlement from the Plaintiff, there was 
none to be expected, he being under Age; but in Con- 
ſequence of his Trade, he was to be a Freeman of Lon- 
don, and that would be a Proviſion. 

As to the Defendant ; it is well known, That tho' he 
was eldeſt Son to the late Maſter of the Rolls; yet he 
was under his Father's Diſpleaſure, and ſo not likely to 
have any Thing at all, or at leaſt but a Trifle from 
his Father. 78 3 - 

And this is another plain Evidence, That this Agree- 
ment was to ſettle, not ſettle or forfeit z for his Expec- 
tations being ſo ſmall, the Penalty of 5000 l. muſt have 
been efteem'd by the Parties, as a ſufficient Security, to 
inforce the Performance of this Agreement; and it is 
impoſſible to ſuppoſe, That the Defendant could be then 
providing in his Thoughts for that Election now inſiſted | 


As to the Nature of the Agreement, highly reaſona- 
ble. A Father upon the Mariage of a Daughter, his 
only Child (and very like to continue fo) agrees to ſettle 
4 Third of his Eftate upon a double Contingency ; Iſt, 
the Death of his Father before him 5 for if his Father 
had outlived him, the whole Agreement was void. And 
2aly, In Caſe any Eſtate came to him from his Father; 
for in Caſe none came, as there was too much Reaſon 
to fear, then the Agreement was likewiſe void. 


i Upon this double Contingency, a Father agrees upon 
$ thi Marriage of his Daughter, and only Child, to ſettle 


one Third of What he ſhould have pon the Death of 
his Father, upon her and her Huſbarid for Term of their 


I Lives, and the longeſt Liver of them, then to the Iſſue 


Dr 
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of. that Marriage in Tail, Reverſion to his own dt 
Heirs. 

Here is nothing agreed © be ſettled but upon his own 
Child; the very Reverſion is to his own right Heirs. 
The Huſhand has only an Eſtate for Life; and in Caſe 
of Iſſue, | the Law itfelf had dons as mite 2 for hin, 

making him Tenant by Curteſy. 1 

This is an Agreement made bo one of full Age, and 
not a Child; a Father upon the Marriage of his Daugh- 
ter; and therefore not like the Caſes of young Hers, 
unwarily drawn in, in the Life-time of their Parents, to 
part with Reverſions. 

The Defendant himſelf encotiraged the Matcl look d 
upon it to be ſo advantageous, as that he chought i it rea- 
ſonable to have fertied Half inftead' of a Third; and 
| bragg'd how well he had provided for his Daughter, in 
Caſe his Father ffiould die and leave him nothing. 


Lord Chancellor Pater decreed? the Lin tö be ſet- chu 
tled purfuant to the Condition of the Bond, Deck — 
That if the Agreefnent had beth: to have matt the Set- 
tlement, or förfeiteck the Penalty, it wolild have been a 

Debt due to the Huſband, and not in the Power of the 
Court t6 Have takeft Care of the Wife afl Chiltrets,' by 
ang the 5000 /. to be ſettled. 4 


2 of this, it ooming m Elen of the — 
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Cartwright verſus Cartwright. 


Ronan Catho- S. deviſes to Truftees and their Heirs, for the Life 
ick s. 


of Sir Charles Cartwright, and two Years longer; and 

then taking Notice, that the Children of Sir Charles 
Cartwright, were all beyond the Seas educated Roman 
Catholicks, directs, That in Caſe any of the Sons of Sir 
Charles Cartwright ſhould within thoſe Years become a 
Proteſtant, and receive the Sacrament according to the 
Uſage of the Church of England, then the Truſtees 
were to hold the Eſtate in Truſt for ſuch Son in Tail; 
Remainder over Nc. And in Caſe no one of the Sons 
ſhould conform; then in Caſe any one of the Daugh- 
ters ſhould within thoſe two Years become a Proteſtant, 
and take Tc. in Truſt for that Daughter in Tail; Re- 
mainder over c. And then he charges his Eſtate with 
ſome Annuities, payable to the Sons and Daughters of 
Sir Charles. Sir Charles dies, no one of his Sons did 
within the two Years become a Proteſtant, or receive 
the Sacrament c. but one of the Daughters did within 
the two Years receive the Sacrament twice according to 
the Uſage of the Church of England, and the Truſtees 
V - ;; 


. 


** 
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actually permitted her to receive the Rents and Profits 
of the Land. | 


This Daughter brings a Bill in Equity, againſt the 
Truſtees, and all the Children, and one in Remainder 
being an Infant, (who had a Right to the Eſtate in Caſe 
the Daughter was not well intitled to it) to compel the 
Truſtees to convey to her, in Order to enable her to 
dock the Entail, by ſuffering a common Recovery, and 
ſo make a good Title to a Purchaſer, ; 


The Truſtees by their Anſwer own, That they had 
permitted the Plaintiff to receive the Rents and Profits, 
conceiving ſhe was well intitled thereunto, by having re- 
ceived the Sacrament Tc, the Teſt pitch'd upon by the 
Teſtator, of the Sincerity of her Converſion : Pray that 
a Receiver may be appointed; and that they may be dif. 
charged of the Truſt. 2 e 


The Children all by their Anſwers conſent to the Sale 
the Eſtate, and that the Truſtees may convey; the 
Daughter having given a Bond to pay the Sum of 1500. 
in Satisfaction of the Annuities given to them, and 
charged upon the Eſtate. 


Lord Chancellor Parker. 
I am not ſatisfied of the Reality of the Converſion of 
the Daughter. As to the Proof offer'd for it; no more 
than the bare Act of having received the Sacrament 
twice; an Act very common for Roman Catholicks to 
do upon a Worldly Motive, and then we hear no more 
of them. Remarkable, That the Witneſs who {wears to 
her Converſion, does not ſay that he believes her now 
to be a Proteſtant ; but that four Years ago ſhe was one, 
The Readineſs of the Children in their Anſwers, to do 
what is deſired of them, looks very ſuſpicious. As to the 
Bond given for the Payment of 1500 J. I much ſuſpect a 
Defeaſance in Caſe this Bill miſcarry; and indeed I do 
OY ES | not 


tor | 
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not ſee any Conſideration for the giving it; for the An- 
nuities charged upon the Land, are certainly Profits ari- 
ſing out of Land; and the Children being all Roman 


Catholicks, the Deniſe ; is void as to that. 
Indeed, if the Daughterihad had a clear Title, and 


her Converſion been out of Doubt, there was no Occa- 


caſion for coming here; for if the Daughter had ſuf- 
fer d a common Recovery, or levied a Fine of the Truſt 


in Tail, it had been binding i in Equity. 


Let a Receiver be appointed, I will conſider further of 
the Decree. 


It was " by the Counſel, That in the mean 
Time they might have Liberty to give further Evidence 
of the Sincerity of her Converſion ; and they quoted 
the Caſe of Rawlinſon and Rawlinſon, before Lord Cow 
per, where that Liberty was indulged. 


Lord Chancellor : I will do nothing now. 


D E 
Termino 8˖. Mich. 
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T1 See this Caſe 
4 Parks and Wilſon. 37 ne i Low nd 
| | . JED quity Gz. 
A and B. 8 and Siſter 3 3 B. the Siſter hike Iſue Bill for Sheci- 
V. two Daughters, and one Son call'd Anthony. A. the — 
Brother being ſeiſed of an Eſtate of Copyhold, and in- 
tending that not his Siſter who was his Heir at Law, but 
Ant hony her Son ſhould have the Land, reſolved to ſur- 
render it to the Uſe of his Will, 1 deviſe it to An- 
thony; but the Officers of the Court being out of the 
Way, and a Surrender not practicable, the Mother con- 
ſented to enter into a Bond to her Brother, That ſhe 
would at any Time, upon the Payment of 2001. and 
upon the Requeſt of Anthony 8 Son , ſurrender the E- 
ſtate to him. 
This Bond was executed in amis 171 3, about 
which Time 4. died. After his Death, Anthony the Son 
received and enjoy d the Rents and Profits of the Eſtate 
during the Life of the Mother; but no Surrender was 
ever made by the Mother to Anthony in Purſuance of the 
Condition of the Bond; nor was there any Requeſt for 
: her ſo to do. 


Anthony 
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Plaintiff. 


4 Fern. 298. 


Anthony dies without Iſſue and inteſtate, and his Mo- 


ther took out Letters of Adminiſtration z; and likewiſe 
after his Death, ſhe got herſelf admitted, and enter'd 


upon the Land, and received the Rents and Profits; and 
then deviſes the Land to one of her Daughters and dies. 
The other Daughter, and Siſter of Anthony, brings her 
Bill againſt her Siſter the Deviſee of her Mother, pray- 
ing to have a Decree for a Surrender, and proper Con- 
veyance of a Moiety of the Land, which ſhe would 
have been intitled to, had her Mother ſurrender'd to An- 

thony her Brother, as ſhe ought to have done, in Purſu- 


ance of the Condition of the Bond for that Purpoſe en- 
ter d into. 


It was argued in Favour of the Plaintif, That from 
the Nature of the Caſe, it appear'd plainly to be an 
Agreement between 4. and his Sifter, that her Son 
ſhould have the Land; and that in a Court of Equity, 
this Bond would be interpreted as an undoubted Evidence 
of this Agreement ; and that there were ſeveral Inſtances, 
where Bonds had been conſidered i in this Light by the 


Court. | 
It was ſaid, That! in the Caſe of Thins of Egham, a Per- 


ſon, being made Executor upon an antecedent Promiſe, 


that he would not thereby take any Advantage with Re- 
ſpect to any Part of the Perſonal Eſtate, bur let ſuch a 

one have it; it was held that this Promiſe made him a 
Truſtee in this Court. 

It was further inſiſted upon, That the Mother s Per- 
miſſion of the Son to receive and enjoy the Profits of 
the Land, was a carrying this Agreement into Execution, 
which made it a much ſtronger Caſe. 

And then if Anthony himſelf had a Right at any 
Time during his Life, to have come into this Court, 
and inſiſted upon the Specifick Performance of this Bond; 
certainly Death, the ag of God, ſhall not in this Court, 
put his Heir in a worſe Condition. 


1 TR For 
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For the Defendant it was inſiſted, That by the Evi- For the De- 
dence it did indeed appear, that it was once the Deſign —_ 
of the Uncle, to have given his Nephew this Land; but 
that afterwards he changed his Mind, and gave him this 
Bond in the Room of it. 
It was ſaid, That this Bond, being gone in Law, up- 
on Account that Anthony being dead inteſtate, the Mo- 
ther the Obligor had taken out Letters of Adminiſtra- 
tion; and alſo by Reaſon that there was no Requeſt made 
by Anthony, during his Lite, for the Surrender; ought 
not to be ſet up in Equity. 
It was ſaid, That poſſibly, 4 having by bl Mo- 
ther's Conſent, enjoy the Profits of the Land, without 
having ever paid the 200 l. might for thac Reaſon make 
no Will; as conceiving that the Bond being thereby ex- 
tinguiſh d, there would remain no 9 upon the 


Mother to ſurrender. 


* Chancellor Parker. 
Plain from the Nature of this Tranſaflicn; That it court. 


was the fix d Intention of the Uncle, that one Way or 
other, his Nephew ſhould have the Land. In Order 
thereunto he attempted more than once, to ſurrender 
to the Uſe of his Will, reſolving to deviſe it to his Ne- 
phew ; but a Surrender not being practicable, by Reaſon 
of the Accidents ſet forth in the Evidence, he then had 
Recourſe to this Bond, as the next beſt Method to ſe- 
cure it to him. 80 that this Bond is not to be conſider- 
ed, as ſomething given in Lieu of the Land, which the 
Uncle once intended him, but as another Medium of ſe- 
curing the Land to him; and on the Part of-the Mo- 
ther, it amounts plainly to an Agreement, That the Son 
ſhould have the Land. 
The Conſequence of which will very plainly by That 
the Mother muſt be conſidered by this Court as a Truſſee 
for her Son; and then I ſhall have no Regard at all to 
the Niceties of Law, of the Bond's being extinguiſhed and 
es 82 gone 
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gone either by the Obligor s being Adiniſtratrix to the 
Obligee, or for Want of a Requeſt. The Authorities 
are many in this Court, That Bonds have been conſi- 
dered as Evidences of Agreements, and Obligors held to 
a Specrfick — and not allowed to wr the 


Penalty. 


There muſt be therefore a Surrender and Conveyance: | 
Btrt then the Plaintiff muſt pay the 200 l. with Intereſt 
from the Death of the Uncle; Anthony having during his 
Life, by the Conſent of the Mother, received and en- 
Joy 4 4 Profits of the Land. 


See this Caſe - | . 5 | 
== Ateherley verſus Vernon & al. In Canc. 
quity 8. . | | | 

R. Vernon made his Will Jan. 17, 1711, and by 
this Will he veſted the Bulk of his Eſtate, Real 
as well as Perſonal, in five Truſtees, for the Uſe of 
Bowater Vernon Wc. and alfo he gave the Reſidue of his 
Perfonal Eftate to the ſame Truſtees, to be inveſted i in 
Land, and ſettled to the fame Uſes. 

He gave his Wife 5001. to be paid her preſently by the 
Truſtees; and 10001. per Annum, free from all Taxes but 
Parliamentar ones, in full Satis faction of Dower, Join- 
tures, and Demands our of his Real Eftate, to be aid 
by the Truſtees. He gave her alſo all his Plate, an his 
London Houſe, and the Goods and Furniture; he gave 
her fikewiſe the Uſe of his Houſe at Hanbury, with all 
the Demeſne Lands and Park that he kept in his own 
Hands, with all the Goods and Furniture, together 
with the Books, for her Life. 

He gave his Siſter and Heir at Law, Mrs. Atcherley, 
2001. per Annum for her ſeparate Uſe; - and his Neice 
Leticia Atcherly 1000 IJ. 

„After tlie making of his Will, he purchasd ſeveral : 
Eftates in Land; lone of which Putchaſes were com- 
pleated, and the ; Conveyances executed in his Life- time; 

2 but 
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but in ſome they were only contracted for, Part of the 
Purchafe-Money paid, but no Conveyance executed ; 
and in ſome the Time limited by the Articles for execu- 


ting the Conveyance was not come. 
He purchas d likewiſe a Copyhold Eftate ; but that 


Purchaſe was compleated, ſave that he was pleas d, that 
the Vendor Name ſhould be made Uſe of in Truſt for 


him. 


Mr. Vernon being ſeiſed of the Manor of Hanbury in 
Fee, out of which there was payable to the Crown a 
Fee-Farm Rent of 35 . per Annum, purchas d this in, 
and took a Conveyance of this Fee- Farm Rent to him- 


Jar; in Phe. 
Matters landing thus; Mr. Vernon on the 24 of Feb. 


1720, added a Codicil to his Will. 

In which Codicil he firſt takes Notice, That he had 
made his Will, bearing Date on or about the 17th of 
Fan. 1711, and ratifies and confirms this his Will in 
every Part thereof; ſave what Alteration he thould 
make by that Codicil. os 

He further takes Notice, That he had by his Will 
2 his Siſter and Heir at Law 200 J. per Annum to her 
ſeparate Uſe, during her Life, and 10001. to his Neice 

Leticia Atcherly ; and by his Codicit makes the 200 J. 
400 J. in Caſe ſhe ſarvived her Huſband ; and encreaſes 
the Sum of One Thouſand Pounds to Six Thouſand 
Pounds to be paid his Niece, upon Day of Marriage or 


21. And then declares, That his Will and Meaning is, 
that the reſpective Legacies of 2001, per Annum, and 


the Six Thouſand Pounds, be taken and acce pted of by 
his ſaid Siſter and Niece, in full Satis faction of * Manner 
of Claims and Demands, they or either of them, had or 
might have upon any Part of his Eftate, Real or Perſo- 
nal; and upon Condition that they do releaſe unto his 


Executors and Truſtees, all Manner of Claims : _ De- 


2 we / 4 SS 
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mands, upon any Part « of Us Eftate. | 
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| Then he goes on and ſays, 
Having thus provided for my Siſter and Niece, I do 
deviſe all the Lands purchas'd by me fince the making 
my Will, to the Truſtees in my Will named, to and 
for the ſame Uſes and Purpoſes as the Manor of Han- 
bury ſtands ſettled by my Will. And I do hereby revoke 
that Part of my Will, wherein I make 4. B. and C. three 
of my Truſtees; and I do deſire J. S. and J. N. to be 
two of my Truſtees, and do deviſe my ſaid Real Eftate 
to them accordingly. | 


1% Print, 8 this Will and Codica, the firſt Point inſiſted 


How much of 


 theWill food upon by Mr. Atcherley in Right 'of his Wife, Siſter and 
n eir at Law to Mr. Vernon, was founded upon that Part 


of the Codicil, 
2 2 nn of the Codicil, 1 do hereby revoke Tc. 


no 5 apt It was :nfficd, That he had by theſe Words revoked 

»berein Tmake that integral Part of the Will, that related to the Truſt, 

ST ig and the Uſes thereby "205% iy Had he not intended to 

Truſtees. have done ſo, he would not have uſed thoſe Words, that 
Part of my Will ; but would have uſed ſome other Words, 
that would have manifeſted his Intention to have related 
only to the Perſons of the Truſtees, 

It was ſaid, That if he had intended only das it was 
very ſtrange that he ſhould: repoſe any Truſt as to the 
new purchasd Lands, in thoſe very Truſtees thus by 
him put out; yet 15 he plainly does, for he deviſes 

em to the Truſtees in the Will named, vix all five. 
Where the . As the former Meaning ſeems to be the more literal 
— 9 one, ſo it is the more favourable one to the Heir at 
bious, the Law, who will otherwiſe be diſinherited by the Will. 
robefavourd., And it is likewiſe an Interpretation, that makes the 
nge. Codicil uniform and conſiſtent with itſelf. For imme- 
Where Land diately after this, there follows a new Deviſe of all his 


is deviſed to 
5 Eſtate, to the two new Truſtees ; which Clauſe, ſuppo- 
clard, the ſing the former not to be a Revocation, is plainly i incon- 
Lov nl Bo. ſiſtent, and itſelf a Revocation. And as there is no 
LS HE new Truſt appointed by this new Deviſe, the Law im- 

plies that, and ſays to the Uſe of the Heir at Law. 
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Bur admtung, That the Deviſe to theſe new Truſ- 
tees, by Virtue of the Word accordingly, ſhould be taken | 
to be, to and for the ſame Uſes and Purpoſes as are 
mentioned in the Will; yet in as much as the Lands 
are deviſed to the Truſtees, only omitting the Words and 
their Heirs, they can take only an Eſtate for Life; and 
an Eſtate for Life, cannot ſupport a Uſe in Fee; at leaſt 
the Reverſion upon the Eſtate of the Truſtees for Life, 


will deſcend on the Heir at Law. | 


_ 


It being foreſeen by Mr. Atcherly's Counſel, That the 
Clauſe of the Releaſe to be given by the Siſter and 
Niece, would be urged as a plain Proof that it was the 
Teſtator's Intention, "that his Heir at Law ſhould have 
nothing more: 
They endeavour'd to obviate that Obj jection, by ſay⸗ 
ing, That as the Siſter had then a ſubliſting Demand 
upon the Eftate of Mr. Vernon (as it was admitted ſhe 
had) it was probable, that the Releaſe was directed by the 
Teſtator, with a View to that only, and not to any fur- 
ther Claim; it being very unlikely to ſuppoſe, That a 
Man who is Maſter of his own Eſtate, and may diſpoſe 
of it where he thinks fir, ſhould order his Heir to re- 
leaſe, in Order to cut him off from the Eſtate; when 
the very deviſing of it away, does that as  effectually as 


| 500 Releaſes e can. 


On the other side, it was 0 a by the Counſel r 
Bowater Vernon, 
That a Revocation was no more to be preſumed than 


the Diſinheriſon of an Heir. 6 
That the only Uſe of Wills, is the diſinheriting of 
Heirs, and preventing that Dan which would other- 


wiſe fall upon them. 
It is the Buſineſs of all Courts, ſo to Ry a Will, 2 | 


dict 
as that the whole may be conſiſtent; and Revocations gu 


ariſing from Inconſiſtencies will never be admitted, but Will, muſt be 
d expoun 


where the Inconfiſtency i is plain and unavoidable : There- © pollible, as 
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not to deſtroy bole. 11 in the Beginning of a Will, EE js deviſed © 
8 J. &. and afterwards in the ſame Will, the ſame Land is 


Therefore 


if there © devis d to J. N. the Law will make them Jointenants, 


two Deviſes 
in a Will of rather than the latter Part ſhould be eſteem d a Revoca- 


the ſame 
Lands, the tion of the former. 


latter ſhall | 
not be eſteem'd a Revocation of the former, but the Law will make the Devices eben 


But it is ſo far from being doubtful whether the Teſ. 
tator did intend to revoke the Diſpoſitions in the Will 
by this Codicil, that it is very plain, from the whole 
Tenor of it, chat he intended the contrary. _ 

In the very Beginning of his Codicil, he takes Notice 
of the making of this Wal, and then ratifies and con- 
firms it. 

Then he aides an addiconal Proviſion for his Siſter 
and Niece 3 and then directs that they accept the ſame 
in full Satisfaction Tc. Words that very plainly and 
ſtrongly import, that he intended them nothing more. 

But if this Intention of his can be plainer, he has 
made it ſo, by the Releaſe he has direCted them to give. 
For tho' poſhbly he might principally have in his View, 
the Demand he then knew, his Sifter had upon him; yet 
when ſuch general Words are uſed, as comprehend every 
Thing, it amounts to a Demonſtration, That he did not 
intend them the Bulk of his Eſtate. And not at all ab- 
ſurd to ſuppoſe, that not being able to foreſee, what 
Diſputes might ariſe, what Points might be ſtarted, how 
frivolous ſoever, he might even to prevent theſe, as far 
as in him lay, direct and appoint this Releaſe. 

After this, he goes on thus, Having thus provided for 
my Siſter and Niece Nc. Words plainly again implying, 
he never intended them any other Proviſion. 

The Expreſſion in the Codicil Three of my Truſtees 
plainly implies, That the Teſtator thought there remain d 
more Truſtees, who had Truſts repos'd in them; all 
vhich could not be ſo, upon Suppoſition of a Revocation. 

The following Expreſſion, to be two of my Truſtees, 


corroborates the foregoing Obſervation. 
2 e Wb 
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But this Obſervation, ſtands yet further ſtrengthen d, 
from his appointing no new Truſts for the new Truſtees. 
For upon Suppoſition, That the Teſtator did ſuppoſe, as 
it is evident he did, that his Will was to continue; and 
that ſome of the Truſtees in his Will were to continue 
ſuch, and to the ſame Uſes and Purpoſes in the Will 
mentioned; ; then was there plainly no Occaſion to de- 
clare any new Uſe, but the bare making them Truſtees 
was abundantly enough; tho if more were neceſſary, 
this one Word accordingly, being a relative Word to the 
Uſes in the Will, is tantamount to the repeating hem 
in the Codici. 
Beſides all this, his deviſing his Lands purchas'd lince 
the making of his Will, to the ſame Uſes as his Manor 
of Hanbury ſtands limited by the Will, plainly proves, 
That the Teſtator imagined, that theſe Uſes were cons 
tinuing Uſes; and that he was very well pleas'd with 
them. 
Add to all this, That by interpreting this to amount 
to a Revocation, the Proviſion of a 10001. per Aunum 
made for his Wife is quite overthrown; becauſe it takes 
away the Fund out of which it is to ariſe. 
As to the Objection taken from the Omiſſion of the 
Word Heirs in the Deviſe to the new Truſtees 3 it was 
obſerved, That a Will is always to be interpreted accor- t ne nne 
ding to the Intention of the Party; and that there is Exatneſs fe- 
no legal Form of Words whatſoever neceſſary in a Will Led of = 
(as in a Deed there is) to paſs a Fee-· ſimple; but what. Will a in 
ever Words make it plain, the Teſtator intended it, will Deed. 
be ſufficient for that Purpoſe. te 
And therefore here a Fee ſhall paſs to the Truſlees, A Deviſz of 


to 


without the Word Heirs ; becauſe impoſſible that any Truſtees, tho? 


other Eſtate, could ſupport the Ules for which the Eſtate 2, lat be 

was given them. — — 

Abſurd to the laſt Degree to {1 uppoſe, a Man ſhould wa her — 

in one and the {ame Breath, viz. the ſame Codicil, ratify be neceſſary | 
0 uppO 


and confirm his Will, and former Diſpoſition of his E- Iaten lion of 
Rate, and then overturn all at once; and this in Favour dhe Tefator. 


= | of 


S 2 «hs 
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of 2 Heir at Law, for whom he had been e in 
this very Codicil, and declaring very fully and en | 
That he intended nothing elſe at all for her. 
The Meaning of Mr. Vernon is fo full and clear, that 
no one but a Lawyer could ever have miftaken it. And 
after all, in Order to miſtake it, *tis neceſſary to vary 
from the literal Meaning of his Words; for had he meant 
and intended what the other Side Fand have had him, 
he ought not to have ſaid, I hereby revoke that Part of 
my Will, but that Clauſe ; for if it be aſked what is that 
Part of the Teſtator's Will, whereby A. B. and C. are made 
Truſtees, Is not the Anſwer barely their Names ? So that 
in a literal Senſe, which is likewiſe the real and natural 
Senſe, no Part of the Will is hereby revoked, but that 
Part of the Will where theſe Truftees are named, wiz. 
their Names. The bare naming them made them Truſ- 
tees, and the revoking the naming of ther, puts them 
out of the Truſt. 


This Point was clearly decreed by tho Lord Chan- 


cCellor in Favour of Mr. Vernon. 


—.— ofa In the arguing 16 this Point, the Caſe of Vachel Ne ; 
ing to an 


eldeſt Son in Vachel was cited by Mr. Vernon's Counſel; where, upon a 
Sal Clazns, Bill brought by the eldeſt Son, to have his diſtributory 


heldſufficient Share of the Perſonal Eſtate, it was decreed againſt him 


to exclude 
him from his upon this ſingle Circumſtance, That the Teſtator by giv- 
Share of the ing him a Shilling in Satisfaction of every Thing he 
9 — might claim out of his Eſtate, had manifeſted his Inten- 


ſtare. tion to be, that he ſhould have nothing at all. 


24 Point, Another Point inſiſted upon by Mr. Archerley J Dow: 


Feta Tel was, That the ng Rent of 3 5. per Annum, 


we 2M rer out of the Manor of Hanbury, and purchas'd in 


by the Word by Mr. Vernon, did not paſs to the Truſtees by the Word 
Lands. 


* 
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7 7 was ſaid, That an Hein at Law, is never to be diſin- — thePlain- 
herited, but by very clear and plain Words: That there- There mg 


fore the Word Land, {ſhould never be extended to com- _—_ 


prehend Fee-farm Rents, to the Diſinheriſon of an Heir in » will, or 
a neceſſary 


at Law; unleſs where the Word can relate to nothing Implication 
elſe, and ſo otherwiſe be totally void. And upon that 10 4interir, 


an Heir 
Diſtinction went the Caſe of Inchly and Robinſon 2 Leon. Low, hay 


41, and 3 Leon. 16 5. The Deviſor being ſeiſed of a ; Sal. 1:8. 


Fee-farm Rent iſſuing out of the Manor of Fremington, Where a De- 
h iſe 
and of no other Land whatſoever, deviſed his Manor of Manor of E. 


Fremington to J. S. And it was there held, That the 8 


that Manor ; 
Will, ſufficient to paſs the Fee-farm Rent iſſuing out of becauſeother 
that Manor; for the Deviſor being ſeiſed of that Rent, 1 


and nothing elſe in that Manor, it was plain That the [term 
Teſtator meant the Rent, and could mean nothing elſe : ing feiſed of 


nothin elſe 


80 that otherwiſe the Will mult have been intirely void. in tharKanor 


but the Fee- 


farm Rent. 


To this it was anſwered by the Counſel for Mr. Ver- For the De- 
non, That Mr. Vernon the Teſtator, being ſeiſed in Fee e 
of the Manor of Hanbury, out of which this Fee-famm 
Rent did iſſue, had merged the Rent in the Inheritance, 
by taking a Purchaſe of it to himſelf in Fee. 

But it was further inſiſted upon, That ſuch a Rent 
would very well paſs by the Word Land. 
The Caſe of Jychly and Robiſon proves, That the 
Word is ſufficient to pals it, where the Intention of the 
Teſtator is plain that i ſhould paſs; for the Word Land, 
certainly as nſive as the Words in that Caſe, 
Vice — Manor of Eremington; nor could the Circum- 
ſtance of the Teftatar's having nothing elſe to paſs, 
more ſtrongly ſhew: the Intention of the Teſtator, that 
5 ſhould paſs in that Caſe, than the Releaſe ; in the pre- 
t. | 
| Where a Man had a Partion of T ythes 3 in Fee; held Where the 


1 ＋·!(́» was 


That thut ſhould paſs in a Will, by the Words all my free ſeiſed of a 


Portion of 


Lands. It is true the Teſtaror had in that Caſe nothing Tyibes in 


elſe 3 ; but that is a Circumſtance of no Weight, any ing ee; 
"Tl 8 further 


Deviſe of the Manor of Fremington, were Words in a fuing our of | 
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th. 


Reſolvd further than as it ſerves to ſhew what the Teſtator in- 


That that 


ſhould paſs by tended, which the Releaſe directed does abundantly in 


he Words all 
"y FreeLands, the preſent Caſe, Style 26 1. 


Land will 


paſs in a Will farm Rent extendible upon an Elegit, and yet the Words 
tne . . . 
Livelihood. of the Statute that give the Sheriff Authority are only 


gtat. Weſtm.z. Land, medietatem terre. 
Fee-Farm f | | 
Rents extendible upon an Elegit. 


Court. Lord Chancellor merged in the Inheritance; and 
purchas'd by the Teſtator with a View that it ſhould be 

ſo. Beſides, the Word Lands ſufficient to paſs it; eſpe- 

cially in a Will, and where the Intention of the Teſtator 

is ſo very plain, as here it is, that it ſhould paſs, _ 


;iPint, Another Point inſiſted upon by Mr. Atcherley's Counſel 
Whether © Was, That the Lands contracted for where no Corvey- 


rrated for, ance was executed, and eſpecially thoſe Lands where the 


but not con- : : | 
vey'd, ſhould Very Time fixed by the Articles for executing Convey- 

e- ; 1 a : 
Lie in a Co. ANCES, WAS not come at the Time of the making the Co- 
dicil of all | 


purcha d ſcend to the Heir at Law, | 


nets ficil, did nor paſs by it; and conſequently would de- 


ſince the ma- 


king the will: It was admitted, That if there had been no other 


Lands purchas'd ſince the making of the Will, where the 
Conveyances had been executed, there poſſibly, rather 


than this Clauſe ſhould be intirely fruſtrated, they ſhould 


paſs: And in that Caſe, the Vendor would in a Court 
Maxim of of Equity, be conſidered as a Truſtee for the Purchaſer ; 


Equity. 


for Equity always conſiders Things that ought to be done, 


in the {ame Light as if they were done. But here, 


there being other Lands purchaſed ſince the making of 


the Will, where the Conveyances have been executed, 


the Words of the Codicil being ſatisfied by thoſe Lands, 

ought not to be extended any further; eſpecially to the 
diſinheriting of an Heir at Law. „„ 

Nay, in Caſe there were no other Lands, this Rule 


of Equity could be extended no further than to ſuch 


——— — — — — — — — — 


Purchaſes, where tho no Conveyances were actually exe- 


* 


3 cuted, 


The Word Livelihood will paſs Land in a Will. Fees 
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cuted, yet the Time fix d by the Articles for the Execu- 

tion of them was paſs d; and then thoſe Lands where 

the Time limited for the executing of Conveyances was 

not yer come, will not pals, but deſcend upon the 

Heir. If the Teſtator had intended otherwiſe, he might 
have made this very plain, by expreſſing himſelf thus, 
Lands fince purchas'd or contracted for. 


In anſwer to this it was ſaid, That upon all the Cir- For the De 


cumſtances of the Will and Codicil taken together, no- ©* 


thing could appear plainer than that it was the Inten- 
tion of the Teftator, they ſhould not deſcend to the 
Heir at Law, but paſs by the Codicil. And if the In- 
tention be plain, it cannot be controverted, but that 
the Words made Uſe of by the Teſtator in the Codicil, 
wiz. All the Lands purchasd by me fince the making my 
Will, and my ſaid Real Eſtate are large enough to take 
e 7 >: | | 
It was admitted by the Counſel of the other Side, 
That the Words would have paſsd them, in Caſe there 
had been no other Lands; and Why is that? Only be- 
cauſe it would have been then evident the Teſtator had 
intended them to paſs; and here the Releaſe ordered by 
the Teſtator ſpeaks this full as ſtrongly. „ 
As to the Difference taken between where the Time 
limited for the executing of theſe Conveyances is paſt, 
and where yet to come; nothing at all in it, for that re- 
lates only to the Terms of the Truſt repos d by Equity 
Fr i it EE; RE 
A material Circumſtance, That in every one of theſe 
Contracts, Part of the Purchaſe- Money was paid. 


dant. 


A known and eſtabliſhed Rule in Equity, That from In cat of « 


the Time of the Contract, the Vendor is a Truſtee for die gal for 


the Vendee. Upon this Foundation it is, that a Bill 


Lands, the 
Vendor is 


lies in Equity againſt the Vendor for a Specifick Per- deem d in E. 
formance : Nay ſhould the Vendor afterwards, fell this dee r che 


* 
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ora 
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Land to another, having Notice of this precedent Con- e Couny. 
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ance is exe- tract, Equity ſtill transfers the Truſt; and the ſecond 
euted: And if Vendee may in ſuch Caſe, be compell d to a Specifick 


the Vendor 


ſhould after- Performance. 
wards ſel] the 
fame Lands to another, having Notice of the precedent 3 ; the firſt Voades may 3 in ſuch. 


Cafe, bring his Bill againſt the ſecond Vendee for a Specifick Performance. 


Theſe Words contratted for and purchas 4 very com- 
monly uſed promiſcuouſly. 

Beſides, if this were not to be conſidered as Real E- 
ſtate, then it mult be Perſonal Eſtate, for there is no 
Medium; and if ſo, it is given to the Truſtees to be 
by them inveſted in Land, and ſettled to the ſame Uſes : 
But if it be to be accounted as Real Eſtate, and as ſuch 
deſcendible to the Heir at Law; then it is deviſable, : 
and will paſs by the Words of the Codicil. 

Affrm'd up- Caſes quoted to this Purpoſe were, Lingen and Souroy 
88 in Lord Harcourts Time: A Man by his Will gave all 
Chancellor his Land in the County of Tork and Kingdom of Eng- 
Kep.of Caſes land, and had no Lands at the Time of his Death, but 
ras. only had obliged himſelf by Marriage Articles to pur- 
chaſe Lands to the Value of 1400 l. And held that 
this 1400 J. ſhould be confider'd as Real Eftate, and was 
well paſs'd by the Will. In that Caſe, the Caſe of At- 
kins and Atkins, in Lord Jeffreys Time, was quoted. 
2 Vern. 670. The Caſe of Woodier and Greenhill: Freehold land 
2 0 was deviſed to Truſtees, the Land was contracted for be- 
fore the Will, viz, in April, the Will was made in une, 
Time fix d by Articles for the Conveyance was at Michael. 
mas; yet held by Lord Harcourt, That the Land paſsd, 
he being of Opinion, That had the Teftator died before 

the Conveyance, and made no Deviſe of it, the Heir 
might have claim'd it as Land, and compelld the Execu- 
tor to have paid for it out of the Perſonal Eflate; ; and 
conſequently, if the Deviſor had ſuch an Intereſt in the 
Whatever is Land contracted for as was deſcendible, it was deviſe- 
deſcendiblero able. And Mr. Vernon the preſent Teſtator, being of 
Law as Real Counſel in that Caſe, ſifted very much upon the ab- 
able el. N we'd of ſuppoling it neither Real nor Perlonal _—_ 3 
3 or 
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Sou if Perſonal Eftate it mut not 5 to the Heir, 
which all held it would; if Real Eſtate and conſe- 
e deſcendible, then it was well deviſed. 

Caſe of Prideaux and Gibbon, 2 Chancery Caſes 144. A 
Man having contracted: for an Eſtate, deviſes all his Land 
to be ſold for the Payment of his Debes.; and after the 
making of the Will, the Land was actually convey d to 
him in Purſuance of the antecedent Contract: The 
Court decreed the Land to be ſold for the Payment of 
his Debts. And if the Teſtator had Power to deviſe an 
Eſtate contracted for, before Conveyance, for the Pay- 
ment of his Debts, he might certainly have deviſed it 
in any other Manner. Said in that Caſe, by the Lord 
Chancellor, That where a Man deviſes his Land to be 12 Man de. 
ſold for Payment of his Debts, and he afterwards pur- * for the Page 
chaſes Lands, Equity will eee a Sale, tho there were ment of his 


| Debts, Equit 
no Articles enter & into de to the Will. - will — . 
| e of th 
| Lands purchas'd after the Derig. 


Lord Cliancellor 1 was of Opiniob: That all the Ladads Court. 
contracted for by the Teſtator, as well as thoſe which 
had ben Hy e to him, did pais by the Codicil. 


Then Mr. Abel 8 Counted inf. ſted, That the Copy- Cooyhald © 
hold Land did not pon by the Codicil; but Held clearly Landsdeviſe 


that it did. Surrender, if 
the Teftator 


has only an py 100 not the — . 2 Ver ern. 680. See the State of the Caſe Ant. 


a Then i it was s inſiſted upon by Mr. PE That ſome {ax 
Nanu pe Reports of Caſes in Chancery, found in the Sans 
London Houſe, did belong to the Heir at Law, as Guar- Heir law? 
dian of the Reputation of his Anceſtor. 
It was ſaid, That if the Tomb or Monument of an 
'Anceſtor be defaced or deſtroyed, an ACtion lies for the 
Heir at Law; and that by Parity of Reaſon, as thoſe 
Manuſcripts were intended by the Teſtator, as a Monu- 
ment to tranſmit his Learning and Reputation to Poſte- 


= Ys the Law would intruſt the Heir with the Care of 
6 them, 


K . 


1 


—— —— — — —— 3 
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Truſtees in the preſent Caſe. 


them, that they ſhould be printed in ſuch a Manner, as 
would be moſt for the Honour of Mr. Vernon s Memory. 
The Printing, or not Printing theſe Papers, may as 
much affect the Reputation of Mr. Vernon, as any Mo- 
nument or Tomb. Poſſibly, they are not fit to be 
printed; poſſibly they were never intended to be printed. 
This not in the Nature of the Thing fructuary; and 
will not therefore, fall within that Clauſe, that gives the 


| Reſidue of the Perſonal Eſtate to the Truſtees. ' 


Suppole a Man of Learning, ſhould have the Misfor- 
tune to die in Debt; Can the Creditors come into this 
Court, and pray a Diſcovery of all his Papers, that they 
may be printed for the Payment of his Debrs? —_ 

And if Creditors cannot do this; à fortiori not the 

If a Miniſter of State ſhould die, he may have a great 
Number of Papers, that may be very curious, may print 


5 and fell well; yet ſurely, theſe will not be conſidered as 


Perſonal Eſtate, and go to the Executor. 

As therefore Papers found in a Man's Study, not be- 
ing in their Nature frudtuary, are not conſidered as 
Perſonal Eſtate; and in Caſe of no Will, would not 


have gone to the Adminiſtrators of Mr. Vernon; ſo it 


was argued that they did not paſs under that Clauſe, 


where the Reſidue of his Perſonal Eſtate is given to the 


Truſtees. 


Owen 124. Reſolved in the Earl of Northumberland's 
Caſe, That notwithſtanding all his Jewels were deviſed 
to his Lady; yet his Garter, and Collar of 8 S ſhould go 
to the Heir. 5 „C 


On the other Side, it was ſtrongly inſiſted upon, 
That it was Perſonal Eſtate; and was devisd to the 


Truſtees by. thoſe Words, The Refidue of my Perſonal 


Eſtate. 
=. 
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It was inſiſted upon in Behalf of the Widow, That 
ſhe ought to have them, as included in the Deviſe of 
Houſhold Goods and Furniture. 


The Court decided nothing in this Affair; becauſe all 
conſented to have them printed under the Direction of 
the Court, without making any Profit of them. 


I hoſe Points being thus determined againſt Mr. At 
cherly; Mr. Vernon s Counſel in Virtue of a croſs Bill 
brought for that Purpoſe, prayed That the Court would 
decree Mrs. Atcherly and her Daughter to releaſe in the 
moſt effectual Manner, or elſe to wave their Legacies; 
for which the Caſe of Thorold and 7. nd was cited. 
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This as highly reaſonable was directed by the Court. 


There was another Point conteſted by Mrs, Vernon the 
Widow, which was this. 
Sir Anthony Keck, Mrs. Vernon's Father, did by his & Lege! of 


2ool. given 


Will, made in 1695, deviſe the Sum of 200 J. to his bote 
Dauglrer Mrs. Vernon, in theſe Wards, wiz. To be by ber 1d be kid u: 
laid out in what ſbe fhall think fit in Ramembrance of me; a _ 
he gave alſo another Legacy of 501. to the deceaſed mug think 
Mr. Vernon, and made him one of his Executors.  brance of 
It was ſaid, That taking all thoſe Circumſtances to- e ek 
gether, it muſt be intended, That the 'Teſtatar did plain Þv-the200/ 


over and a- 


ly deſign this, as a Legacy to the ſeparate Uſe of his bove the Pro- 
Dali, tho he does not uſe thoſe very Words; and for her by he 
therefore as the Teſtator never deſigned, that this Mo- Jin s 
_ ney ſhould be ſunk in the Eſtate of her Huſband, the 

Eſtate of the Huſband ought to be ſtill liable to this 


Demand, in the Hands of the Truſtees. 


And it was accordingly decreed for Mrs. Vernon. 


N. B. 


4 


F 1 


532 Term. Mich. 5 [0 0 Geo. 3 In Ce 


6 


.. It is a point 2 Law very well n That if 


Eſtate, will a Man deviſes all his Perſonal Eſtate, and he dies worth 
paſ's whatſo- 


ever Perſonal double the Perſonal Eſtate he had at the Time of the 
CO - making the Will, all his Perſonal Eſtate will paſs. 
— 9 of. But if a Man deviſes all his Real Eſtate, no Land 
viſe of ll the purchas'd after the making of the W l ſhall paſs by 1 it. 


Real Eſtate, 
N more will paſs than what the Teſtator had an Intereſt in at the making his W ill. 


The Real | TU 20 5 c 8 "'F ® 
di Difference the Loci Chancellor was pleas d thus 


rence in to account for, That the Statute which made Lands firſt 
Real and Per- deviſable, uſes theſe Words, a Man having Lands So 
foal Kltate. that the Parliament ſeem'd to conſider Deviſe as another 
Stat. 32 46 8. Inſtrument of Conveyance ; and therefore the Rule has 
Stat, 24& 35 always been, that a Man can deviſe nothing, but what 
CEN he 82 by Deed convey. 

E of this. For admitting, That a Will is to * con- 
ſidered as a Conveyance, yet like other Conveyances that 
are not eſteem'd valid until ſeal'd and delivered; ſo a Will 

| ought not to be reputed as a Will, until the Death of 
the Teſtator, when it takes Effect; and it might not 
ſeem unreaſonable to conſider a Will as wrote every 

Day of a Man's Life, that it lies by him unalter d. 
2 Ven. 688. Ihe true Reaſon of this Difference, as ſeems to me, 
muſt be taken from the fluctuating Nature of Perſonal 
Eſtate; ſo that Death is the only Time when this is ca- 
pable of being reduced to a Certainty; it being next to 
impoſſible to diſcover what the Perſonal Eftate of the 
Teſtator amounted to, or conſiſted in, at the Time of 


N his Will. 


D 


833. 


Term. S. Mich. 
11 Geo. I. 
In Cura CANCELLARIE. 
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4 * 


O good and Stroud. 


— 


Y Marriage-Articles it was covenanted, That age. 
Land ſhould be ſettled upon Huſband for Life, tow fit the 
Wife for Life, then to the Iſſue of that Marriage in Jon geen, 
Tail, Remainder to the fourth Son of the Huſband's 0 A 
Father. This fourth Son died, leaving behind him a men. = 
Daughter married to the Plaintiff, who brings his Bill, 
the Eſtate-Tail being {pent, and no Settlement made, to 
have the Articles performed ſpecifically, by ſettling c. 
in Oppoſition to the Defendant, to whom, as Heir at 
Law, it would deſcend in Caſe of no Settlement. 


Argued for the Defendant, That tho? theſe Articles For the De. 
| . i fendant. 

were founded upon the Conſideration of Marriage, yet 

they muſt be eſteem'd voluntary for ſo much of them 

as that Conſideration would not reach or cover; and a ,,, 46 

Court of Equity will not in Favour of Volunteers, aid 477, 475 

a defective Settlement, much leſs decree one where there 

Is none. | 8 
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For the 


Plaintiff 


Court. 


The Plaintiff, who is a Remainder Man after the 

Limitation to the Iſſue of the Marriage, 1s certainly a 
Volunteer; and then the Queſtion is ingly, Whether 
the Court will interpoſe ſo far in Favour of a Volun- 
teer, as to carry a Covenant to ſettle, into Execution, 
to the Prejudice of the Heir at Law, upon whom it 
would otherwiſe deſcend. 
That the Court would not, the following Caſes were 
cited: The Caſe of Robinſon and Kirſaire, the Caſe of 
Thompſon and Lord Haverſham before Lord Cowper, the 
Cale of Bellingham and Louther, 1 Chancery Caſes 2 43. 
This laſt Caſe much relied 105. 


Foe the Plaintiff it was ſaid, That Truſts; tho vo- 
luntary, muſt be per formed; that they may be created 
as well by Articles as otherwiſe, and as well by Mar- 
riage Articles as any other Way. That here there being 

a Covenant to ſettle &r. the Queſtion was, Whether 
this not being perform'd by the Anceſtor, an implied 
Truſt to do this was not devolved upon the Heir. 

In the Caſe of Fenkyns and Keymis, reported both in 
Hardreſs and the Chancery Caſes, expreſly affirm'd per 
Lord Chief Baron Hale, That the Conſideration of a 
Marriage - Portion, will extend and run thorough all the 
Uſes in that Settlement; and what Conſideration would 
be good by Way of Settlement, will be ſo by Way of 
Articles, 


Lord Chancellor Macelesfield.. 

It ſeems clear to me, That where there is a Mar: 
riage Portion and Settlement, that Part of the Settle- 
ment only, which belongs to the Wife and Children 
by that Wife, can be efteem'd to be founded upon the 
Conſideration of that Marriage; for abſurd to imagine, 
that the Friends of the Wife, ſhould be ſuppos'd as at 
all concerned about the remote Uſes of the Settlement, 
upon Perſons to whom they are entire Strangers. 
And as for the Caſe of Jenkins and Keymis ; it ought 

1 | not 


the Plaintiff claims. 


” Was 1 0 
** * 7 OY CIO HAST WOTgS, ».1 5 n 


Term. Mich. II Geo. 1. In Canc. 535 


not to be underſtood in ſo abſur'd a Senſe, as that 
comes to. The Meaning of the Caſe is no more than 


this, That a Father, when he makes a Marriage Settle- 


ment upon one Son, has ſuch a proper, fair, and juſti- 
fiable Opportunity offer d him of providing for his other 
Children, as that if he thinks fit to lay hold upon and 
embrace it, by inſerting in the Settlement, Proviſions 


for them; ſuch Proviſion ſhall never be eſteeni'd as frau- 
dulent, and as ſuch ſet aſide in Favour of Creditors. 
Therefore very plain to me, 'That the Plaintiff muſt 


be conſidered as a volunteer, if there was nothing more 


in the Caſe, than the Gonſideration of the Marriage, 


and the Marriage Portion. 


But upon Suppoſition, That the Eſtate, was neither all 


ini the Father, nor all in the Son; ſo that neither could 


without the Aſſiſtance and Help of the other, have 


made this Settlement; then it may be very natural to 
_ ſuppoſe, That this Part of the Settlement, under which 


the Plaintiff claims, might be founded upon an Agree- 
ment between Father and Son. For very natural for the 


Father to tell the Son, I muſt provide for my other 
Children, as well as you; and therefore, unleſs you will 
conſent to this, I will not join with you in making this 

Settlement. And then this Remainder-Man the Plaintiff, 


mult not be conſidered as a Volunteer, but as one claim- 
ing under the Confideration of the Father's doing that, 
to enable the Son to make the Settlement, which he was 


not bound to. 


This I take to be the State of the preſent Caſe; for 


by the Evidence it ſeems to me, That the Father had a 
Power of charging the Eſtate, with the Payment of 13007. 
which probably he might depart from, upon the Conſene 


of his Son to that Part of the Settlement, under which 


Upon this Reaſon, without determining the Point 


that related to Volunteers, he decreed a Settlement to 
be made upon the Plaintiff, purſuant to the Articles, 
ade u ns One .. 
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Term. S. Trin. 
11 Geo, 1. 


Tn COorr 4 CANCELLARIE. 


Hill verſus Filkins & Us. 
wh the State of by Caſe e, Page 481. 


HEN this Caſe wab before Lord Macclesfield, 
he was ſtrongly of Opinion for the Plaintiff, 


the Heir at Law; but in Order to bring the Matter 


more fully before him, he made an Order directing ſome 
Iſſues to be tried; from which Order the Defendant ap- 
peal'd to the Houſe of Lords, as having directed Iſſues 
to be tried, that were not warrented by the Pleadings. 
The ute of Lords ſet the Order aſide, but gave the 


plaintiff Leave to amend his Bill; which he did. And 


upon this amended Bill, and the Pleadings thereupon, 
the Point in Law came now to be ſpoken to again be-. 
fore Lord Chancellor King, viz. Whether the Grand- 
daughter, the Defendant, having conform'd by taking 


Stat. 11 & 12 Cc. according to the Act c. within fix Months after 


M. z. 


attaining the Age of Eighteen, was capable of taking the 
Reſidue under this Will; ſhe being about Fourteen at 
the Time of the Death of the e Et 


Lord 


— e 


| Term. Trin. II Geo. 1. In Canc. 537 
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Lord Chancellor King clearly and ſtrongly decreed in 
| Favour of the Defendant, contrary to the Opinion of 
Lord Macclesfield, 5 —— 
This Act of Parliament makes rio Difference as to 
the Religion of thoſe from whom the Eftates come; 
whether Proteſtants or Papiſts; but regards only the Re- 
ligion, Age and Circumſtance of thoſe to whom they 
come. 
In this Caſe, it muſt be admitted upon the Authority The Af 
of the Caſe of Roper and Radcliffe, iſt, That the Ref.- gf Real E- 
duum diſpos d of by this Will is Land. to be ſold for 


Payment of 
Debts and Legacies, to be confider'd as Land. Ant. 93, 234. 


24ly, Upon the Authority of that Caſe, it muſt like- ide, Bae, 
wiſe be admitted, That the Word Deviſe is included in 4. 9e, 95, 
the Word Purchaſe, in the ſecond Clauſe of that ct. ²³ 
And I think the Houſe of Lords were very right in 
that Determination; becauſe otherwiſe, this Clauſe in 
the Act, would in abundance of Caſes have been intirely 
nw „ 
But it does not from hence follow; That alt Devifes 
whatſoever, muſt be included under this Word; with 
out excepting even Deviſes, that appear to me to be al- 
lowed of by the former Clauſe, or rather the firſt Part 
of this Clauſe, for the whole is indeed but one Clauſe. 
The Legiſlators had two Sorts of Perſons under their 
View; viz. Perſons under the Age of Eighten, and Per- 
ſons over that Age. 
4s to the former, the Legiſlators look d upon them 
as too young, to be fix d upon rational Grounds, in any 
Religion whatſosver; and therefore laid upon theſe only 
a. Temporary Diſability, removeable upon Conformity. 
But for Perſons above that Age, and who might be 
ſuppoſed, fix d and riveted in their Religious Sentiments, 
the Legiſlators thought it to no Purpoſe to expect their 
Converſion; and therefore laid a total Diſability upon 
them. 0 | | 
b 6 X Not 


* 


—— n 
— — 


538 Term. Trin. 11 Geo. 1. . To Cane. 


Not to IST the Act of an in this 
Manner, would be to make the Legiſlators overturn 
their plain and apparent Intention i in the firſt Clauſe, by 
the ſecbnd. 

Papiitscon- The Defendant 8 is plainly capable of taking 
forming at 

Eighteen, ca- by Deviſe under this Will, being under the Age of 
Ei OE e, at the Time of the Death of the Teſtatrix ; 
tha were de and having perform'd thoſe external Acts, that were 


vis'd to eim 


under that pitch'd upon by the Parliament, as a ſufficient FRO. of 
* her Conformity. 


T HE 


THE 


1 
Abatement. 


Aﬀton popular. | 
Diſcontinuance. 
Erroꝛ. 

Scire kacias. 
Treſpaſs. 


1. TI is the Concluſion, not Matter 
of a Plea, that makes it a Plea 

in Abatement, or in Bar, Fage 

| 112, 192 

2. So that ſhould a Man plead in Form 
of a Plea in Abatement, what for the 
Matter of it, might have been plead- 

c ad in Bar, it would be but a Plea in 
' Abatement, 112 
3. And vice verſa, a Plea in Abatement, 


See 


pleaded in Form of a Plea in Bar, 
would be a Plea in Bar, tho' an ill“ 


one, 25 ibid. 
4. The Form of pleading in Abatement, 
| I 112, 210 


5. What Judgment muſt be given upon 
a Plea in Abatement, 112 

6. Pleas in Abatement muſt go to the 
whole, 7 | 285 
7. They ſhould In- 
tent, 208 
8. It is a Rule as to Pleas in Abatement, 
That the Defendant ſhall not ſet aſide 


be certain to every 


the Writ of the Plaintiff, without | 
8 


ſhewing him a better, 208 


N 


J 


* 
* 


5, Where it appears from the Matter of 
the Writ it ſelf, That it onght to abate; 
there the Court is bound ex officio, to 
give Judgment againſt the Plaintiff, 
tho' the Defendant ſhould not plead 


it in Abatement, _ Page 169, 170 
10. Whether Writ of Error 1n the Ex- 
chequer-Chamber, may be pleaded in 
Abatement to Debt on a Judgment 
upon Record in B. K.? 17 
11. Covenant not to ſue Huſband and 
Wife, upon a Bond enter'd into by the 
Wife dum ſola, during the Life of the 
Huſband, muſt be pleaded in Abate- 
ment, and not in Bar, 5 462 
12, If the Plaintiff be a Feme-Covert at 
the Time of the Action brought, this 
is pleadable in Abatement. 166 


£cceptance. 
Pankrupts 11. 


Bills of Exchange. 
Offices and Officers. 


accident. 


Accident one great Branch of the Turiſ- 
diction of the Court of Chancery 


See 


7 1 7 
470 
gctount. 


Se Bills of Exchange. 


1 After | 
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Action, 


Receiver, who is no Bailiff; unleſs it 


appears from the Nature of the Ac-| 


count, That the Receiver muſt have 
been put to Trouble and Expence, 23 


Aﬀ ok God, 
See Condition. 


Att of the Court. 


Judgment. 
\Nonkuit, 
Trial. 


1. Act of Court ought not to prejudice 
Suitors, | 30 
2. If an Act be done by the Court that 
is an Error; yet the Party in whoſe 
Favour it was, ſhall not be admitted 
to object to it, 


At of the Party. 


What Acts Perſonal, and what not, 
289 &c. 469 Sc. 


. 


— 


Dd 


vantage of his own wrong doing, 101, 

250, 343, 379 

. If the Execution of a Power be pre- 
vented by any Act of the Party con- 

cern'd in Intereſt to hinder it, this is 

a ſufficient Ground for a Court of E- 

quity to interpoſe, | 473 


Adtong in general. 


Declaration. ; 
See { Maxim in Law and Equity. 


1. Every Cauſe muſt begin either by 
Writ or Bill, Ss 211 
2. The Law abhors multiplying of Ac- 

tions, 173 
3. Let a Man cannot join his own 


13S 


1. After Judgment quod computet, no Plea 
can be pleaded before Auditors, that 
would have been a good Bar of the| 
F I 22 
2. In Action of Account againſt one as 
Bailiff, the Defendant ſhall have Al- 
lowances made him upon the Account, 

| | 2323 | 6: In tranſitor 
3. But it is otherwiſe in the Caſe of a 


381 


No one ſhall be allowed to take Ad- 


4. In form'd Actions, the Plaintiff not 
at Liberty to vary from that ſet Form 
of Words that is preſcrib'd by the 
La w-, Page 140 
5. Yet Perſonal Actions are not tied up 
O ſtrictly to the Form in the Regi- 
ſter, as real Actions, „ TW 
ry Actions Time and Place 
not material, | 251 
7. Where the Action is grounded upon 
a Statute that gives a certain Sum for 
the Penalty, no Demand can be of a 
leſſer Sum, | . 
8. An Action will lie upon a Deed dated 
in foreign Parts, | 


j, 3% | 255 
9. No Action will lie for Intereſt of Mo- 


ney, or for Money won at Play, with- 
out an expreſs Promiſe, 312 


| 10. Yet where there is only nudun pac- 


tum, a Promiſe without any Conſide- 
ration, this 18 no Foundation at Law 
for an Action, 295 


Afton on the Caſe, 


1. A poſſeſſory Right only, tho' the Pro- 
perty be in another, ſufficient to main- 
tain an Action on the Caſe, . 
2. Therefore, if the general Plea of Not 
guilty be pleaded to an Action on the 

-aſe for taking the Plaintiff's Goods, 
it will not be ffficient for the Defen- 
dant to ſhew the Plaintiff had no Pro- 

erty in em, except he had no Poſſeſ- 

ion of em neither, 5 ibid. 
3. Caſe will lie in Damges for a falſe 
Return in the Matter of an Election 
to an Office, | 


"IS 
4. In Cafe for maliciouſly cauſing the 


Plaintiff to be arrefted for 100]. De- 
claration adjudged to be naught upon 
a ſpecial Demurrer, for want of ſhew- 
ing what became of the Action, 145, 


OE 209 
5. But this Defe& in the Delaration 
might have been cured by a Verdict, 
| 3 145, 210 


6. Or by a Plea in Bar admitting the 


firſt Action to be falſe and hopeleſs, 


210 


Right and another's in the ſame Ac-| 
tion, 94 171, 172 


3 7. Caſe 


62 n 8 


8 


75. Caſe will not lie for a malicious In- 
dictment, without ſhewing what be- 
came of that Indictment, Fage 145, 

| 210, 219 

8. Court inclin'd to think, That where 
the Indictment was inſufficient, and 
the Matter not ſcandalous, this Action 
would not lie, 149 

9. But afterwards reſolved, upon full 
Conſideration, That this Action will 
lie for Damage by Expence, as well 
as by Scandal, tho' the Indictment 
was inſufficient, | 217 

10. Action on the Caſe for an Indict- 
ment for uſing the Trade of a Badger 
without a Licence. Exception taken 

by the Court, That the Plaintiff did 
not ſhew he was licens'd, 148 


Bebe rol Lol opt tn ; 


legitimo modo held ſufficient, 215 
12. Caſe for a falſe and malicious Indict- 
ment, without ſaying the Indictment 

was abſque probabili cauſa, and held 
S800 o 1 148, 214 
13. Otherwiſe if the Action had been 
brought for a malicious Proſecution, 


ation of the Caſe on Aſſumpſits, 
See Aſſumpſit. . 


Atkion of the Caſe koz UWozds, See 
(cows attonable at Law, oz not. 


Action popular. 


An Action qui tam may conclude et inde 
prodlucit ſectum, and ſhall not abate for 
want of thoſe Words tam pro Domino 


Rege quam pro ſeipſo, 
Additions. 


The different Additions of Miles or Do- 
minus in Records and legal Proceed- 
ings, make different Names, and muſt 
be underſtood of different Perfons, 


| 284 
Adminiſtration and adminiſtratoz. 
Aﬀcts. | 


See Executoꝛ. 
„(Stat. 4 & 5 Ann. . 17. 


11. But afterwards exerciſing the Trade 


148 


2531 


| 1. Adminiſtration by the Statute-Law, 


| muſt be granted by the Ordinary, Page 
21 

2. But the Adminiſtrator, when put in 
| by the Ordinary, derives his Power 
not from the Ordinary, but the Law, 

| = ; 
3. Where the Goods of the Inteſtate are 
taken away from an Adminiſtrator, 
he may not ſue for them in the Spiri- 
tual Court, 21 

4. But may bring his Action of Trover 
for them at the Common Law, ibid. 
5. An Adminiſtrator ſhall not be allow- 
ed to plead double, viz. plene admini- 
ſtravit and No Aſſets, without Afﬀida- 
vit that he has no Aſſets, 335 

6. Adminiſtrators pay no Coſts in Writs 
of Error, tho the Judgment be di bo- 
nis proprus, 276, 297 
Whether ſuch a Right of adminiſtring 
as would entitle to a Settlement with- 
in the Stat. of Car. 2. ſhall be deem'd 
a Settlement before Adminiſtration 
actually taken out ? 389 


Admiralty. 
. Where the Property of Goods taken by 


the Enemy 1s alter'd, and where not, 
according to the Laws of this Court, 79 
See Property, 
2, No ſuing for Fees in the Court of Ad- 
miralty, 264 


Advancement. 
See London and its Cuſtoms. 
Affidavits. 


See Adminiſtration and Admini⸗ 
ſtratoꝛ 5. 


| 


1 


1, Generally true, That Men muſt not 
be compell'd to make Affidavits, 332 
2. Yet when Perſons are Witneſſes to an 
Arbitration Bond, they may be com- 
pelI'd by Rule of Court to make Affi- 
davit of their being fo, 332, 333 


6 Y Ace. 


A 


Age. 


Papiſts conforming at Eighteen, are ca- 


pable of taking whatever Lands were | 2. 


devis'd to *em before they came to 
that Age, per Lord Chancellor Ning, 
contra Lord Chancellor Macclcsfield, | 


Page 485 &&. 537, 538 


egreements. 14 


Appꝛentice 1. 
Arreſt of Judgment 7. 
Bargain. 

* reach. 

| Condition. 


See J Contrats. | 1 * 
Covenants. E 


Law Caſes doubted oz denied. 
atrtage Agreements. 


LT rade. | 


1. By the Law of Nature, all uſeleſs A- 
greements void, according to Puffen- 


PFrecmen of the Ward ; Or in all the 


Inhabitants that pay Scot and Lot ? 

| i 1. T@ge 199 
When other Perſons are return'd to 
the Court of Aldermen of London, 


than what were choſen for that Office 


by the Wardmote, the proper Reme- 
dy of the Parties grieved, is to make 
their Complaint to that Court, 39 
For that Court are the proper Judges 
of the Goodneſs of ſuch Returns, 61, 

| 62 


Aliens. 
An Alien can't purchaſe Lands for 


his own Benefit; but he may for that 
of the Crown, 91, 94, 120, 122, 136 


2. Therefore if Land be devis'd to an 


Alien, the Crown ſhall have it, 94 


pecifick Perfoꝛmance. 3. Yet if Alien e in Tail thffers « 


common Recovery before Office found, 


the Recovery 1s good, ADs I 24. 
4. Where an Alien ſhould take by 


dorff, 0 135,137 | Courſe of Deſcent, there the Eſtate 

2. A fortiori all oppreſſive ones, 137 | ſhall go over to him, to whom it 
3. Of Agreements for the Reſtraint of | would have gone in Caſe the Alien 

Trade, 1 27, 85, 130 | had been already dead, 116 
See Trade. 5. As where Tenant in Tail has Iſſue 


4. Whether an Agreement not to ſow 
ones Land, be void or not? 135 | 


two Sons, and the eldeſt is an Alien, 
the younger Brother ſhall inherit, ibid. 


See Law Caſes doubted or denied. |6. Yet if an Alien be Tenant in Tail, 


5. An Agreement that 1s void at Law, | 
ſhall never be carried into Execution 
by Equity in Favour of a third Per- 
ſon, contrary to the Meaning of the 

Part ies to the Agreement, 459 

6. If by the Argeement of Parties, two 
Acts are to be done, and a certain 
Time is limited for the doing of one, 


and no Time for the other; there, if] x. 


the Nature of the Thing will bear it, 


Remainder to a Subje&t, the Remain- 


der Man can't come in till the Eſtate- 


Tail be ſpent, _ 55 120 
Almanacks. 
See Patents. 


Jo be licens'd by the Archbiſhop of 


Canterbury and Biſhop of London, 105 


that Thing is to be done firſt, for 2. Whether the Crown has any ſpecial 


which the Time was limited, 224 


Aldermen. : 


murgeſs, 

02p9 * . 
See London and its Cuſtoms. 
(Man amus. Fre 


1. Whether the Right of voting for an 
Alderman of London, lies only in the 


Fl Almanacks of Authority in Trials, 


Intereſt in Almanacks ? 107 


3. Whether an Almanack may be con- 


ſider'd as a Copy or Part of the Ka- 


| lender in the Book of Common Prayer? 


108, 106 


107 


am- 


A 


. 4 3 * 
i 


A 


bx" 


Ambaſſado2s. 
See Stat. 7 Ann, 8 12. 


1. An Ambaſſador does by Fiction of 
Law, repreſent the Perſon of his Ma- 
ſter, Page 5 

2. The ſame Fiction of Law makes him 
extra-parochial, and quai in the Do- 


minions of his Maſter. bid. | 


3. Coke upon Stat. 25 Ed. 3. affirms it 


to be High-Treaſon at the Common- | 


Law to kill an Ambaſſador, ibid. 
4. If he commits any Crime (tho it 
ſhould be one of a very high Nature) 


the King a quo, non ad quem muſt pu- 


nifſh him, 1 9 
5. His Perſon is not liable to be arreſted 
for Debt. ibid. 
6. Nor are his Goods liable to ns 
Foe? ibid. 

7. The Privileges of Ambaſſadors, as to 
Debt, ſettled by Stat. 7 Ann. c. 12. 5 


Amendment. 


* 
King. 5 
Mandamus. 


1. Statutes of Amendment extend only 
to Pleadings of Record, 88 
2. Pleadings while in Paper are amen- 
dable by Common-Law, ibid. 

3. And the Motion to amend, becauſe 
all in Paper, is what the Court (com- 


: See 


monly) can't deny, ibid. 
4. Except where the Party moving re- 
fuſes to pay Coſts, ee ee 


5. Or where the Amendment moved for 
would amount to a new Plea, ibid. 


Amicus Curia. 


Where any one may inform the Court, 41 | 


Ancient Demeſne. 


A Plea of Ancient Demeſne received 
after Imparlance, 1 


Annuity. 


2. Where Teſtator charges his Lands 
with Annuities in Favour of Papiſts, 
the Deviſe is void, Page 512, 514 


Anſwer in Chancery. 


Where the whole Proof of any Matter 
ariſes from the Defendant's Anſwer, 
the Anſwer muſt be taken entire, and 
no Part of it impeached by any other 
Evidence, | 405 


Appeal. 
See Pꝛohibition. 


1. In an Appeal of Murder, Exception 
taken to the Writ for an inſenſible 
Abbreviation, 86 

2. The Words de morte ſui viri unde eum 
appellat being omitted in the Exigent, 
Whether this make a Diſcontinuance ? 


86, 87 
_ Lppearance. 
Continuance and Dif- 
See . continuance, 
Recogntzance. 


1. Where Perſons may be convicted up- 
on Summons without Appearance, 248 

| Sc. 341 Sc. 344, 378 

2, Members of Corporations may be 
disfranchis'd after Summons without 


Appearance, 343, 380 
3. Appearance will ſupply the Want of 
Summons, _ 214. 


4: Where and when Judgment may, or 
may not be given in the Abſence of 
the Offender, 250, 344, 378 &c. 

See Judgment. | 

5. Execution cannot be awarded other- 
wiſe than in the Preſence of the 


Party, and why, 3244 
Appendant. 
See Mano. 
Apprentice. 


Seeg Preach in Covenaut. Debt xc. 
Stat. 5 Eliz. c. 10. 


11. An Agreement with an Apprentice 


not to exerciſe the Trade within ſuch 


1. The only Perfonal Intereſt which 1s 
_ deſcendible to the Heir, 237 


a Diſtance of his Maſter, good, 138 
2. 
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2. If an Apprentice makes Uſe of the 
Goods or Caſh which belongs to his 
Maſter, 

| Page 144, 145 


appꝛopꝛiatton. 1 
1. The [5 2-05 wn: of a Church takes | 
away the Biſhop's Power of depriving, | 
68 


2. But not at of viſiting and ſuſpend- 
Ing, 


Appꝛovement. 
See Stat. Weſtm. 2. c. 46. 13 Ed. 1. 
Arbitrament and Arbitratoꝛs. 


Affi davits 2. 


See 5 Bail 12. 
Stat. 9 & 10 Will. 3. c. 15, 


1, Tho' it be order d by the Teſtator, 
That whatever Controverſies ariſe up- 
on the Conſtruction of his Will, ſhall 
be decided by ſuch and ſuch Arbitra- 
tors; yet the Parties concern d, may 
notwithſtanding decide 'em at Law, if 
they think fit, i 59 

2. An Award may be good in Part, and 
void in Part. 200, 204 

As an Award to make general Re- 


leaſes of all Demands to the Time of 
the Award, is good for ſo much as 
s to the Time of the Submiſſion, | 


and void for the Reſidue, 200 
4. Therefore if Releaſes of all Demands 


be given to the Time of the Submiſ- 


ſion, it is a good Performance of ſuch 
an Award, 201 
5. An Award that the Defendant ſh 
pay the Plaintiff ſo much, and each of 
'em ſuch a Sum to the Arbitrators ; 
and that upon Payment prædict monet 
the Parties ſhould give mutual Re- 
leaſes. Exception, That the Defendant 
had no Remedy to come at the Re- 
leaſe, ſince the Plaintiff was not bound 


to give it, 'till after the Sum paid the | 


Arbitrators, which Part of the Award 
was void. Reſolved That monet pred” 


he forfeits his Indentures, 


| | 7. 


68, 69] 


ould | 


ice of the Award, 
| Fuge 200, 201 
6. But if any Part of the Award be 
void which concerns the Juſtice of the 
Award, the whole is void, 204 
An Award made the 23d of June, or- 
ordering ſo much Money to be paid 
by A. to B. in Satisfaction of Rent 
_ owing to B. which Rent did not be- 
come due till the 24th of June, 
void; for the Rent might be extinct 
either by Surrender, or Eviction, be- 
fore it became due, 25206 
. Proſecution of a Suit by A. againſt B. 
and C. no Breach of an Award That 
all Suits ſhould ceaſe between A. and 
B. 205 
9. Law the ſame tho' B. and C. had 
been Man and Wife, 205 


concern'd the Juſt 


| 10. On Breach of an Award made a 


Rule of Court, the Party ma) 
ceedl both by Action and Attac. 
at the ſame Time, 


Archdeacon. 
1. An Action will lie againſt an Arch- 
deacon for not inducting a Clerk, 53 
2. And for refuſing to ſwear in Perſons 
choſen Church-wardens, 53, 55 
3. But no Action will lie againſt an 
Archdeacon for ſwearing in a wrong 
Perſon Church-warden, if it be done 
in Obedience to a Mandamus, ibid. 


Atteſt of the Body. 
Aſtion on the Caſe 4, 5, 
Bail 5 


Parliament. 
(Stat. 7 Aun. c. 12. 


pro- 
hment 


333 


6 


See 


1. What Perſons are privileged from 
Arreſts for Debt, 4, 111, 346, 347 
2. No Action will lie for a malicious 
Arreſt, without ſhewing how the Suit 


fhould refer only to that Sum, which 
5 


was determined, 145, 209 
Arreſt of Judgment. 
Se I Sfire Facias. 
Gerdi. | | 
— 75 | 1. 


Ie 


——_ 


2» — 


—_— 


1. If general Damages be given where 


by Law none can be given for Part, 


Judgment ſhall be arreſted, Page 273 


2. As where Joint Damages are given 
for Words a&ionable, and for other 
Words ſpoken at a different Time not 
N Judgment muſt be arreſt - 

J 197 

3. If it manifeſtly appears upon 

Face of the Dec 1 That no E- 
vidence could maintain the Iſſue, 
2 muſt be arreſted after Ver- 


, 3 313 
4. Jud arreſted becauſe it ap 
Pear d upon the Declaration, That the 
Cauſe of Action did accrue by a Pro- 
miſe in Writing, above ſix Years be- 
fore Action brought, 311, Sc. 
5. Otherwiſe if the Declaration had been 
upon a Parol Promiſe, 253, 313 
6. In A¶umpſit brought by Executor on 
Promiſe to Teſtator, Judgment ar- 
reſted; becauſe it appear d upon the 
Declaration, That the Teſtator was 
dead above ſix Years before the Ac- 
tion, xy, 4518 314 
7. Debt upon Note, I acknowledge m 
ſelf indebted to A. ſo much, which 
I promiſe to Fay upon Demand. Mo- 
ved in Arre 
Demand ought to have been 29 
being Part of the Agreement; but 
held unneceſſary, becauſe the Debt 
here did not ariſe from the Demand, 
as from the Performance of a prece- 
dent Condition, but was a Debt pre- 
cedent to the Demand, 38 
See Demand. 


Articles. 


Depiſe. bo 
pecifick Perfounance. 


See 


( Adminiſtration and Av- 
miniſtratoꝛ 5. | 


See ¶Executoꝛ. 
- =D DT 


ebt 8. 
Devile 31. 


the 


of Judgment, That a 


9. 


1. If the Executor of Leſſee for Years 
enters 1 the Teſtator's Term, no 
Part of the Profits but what is above 
Rent and Repairs is Aſſets, Puge 12 

2, In Aſumpfit upon Promiſe made by 
the Executor in Conſideration of For- 
bearance, Aſſets will be ſuppoſed, for 
unleſs he had Aſſets, there was no 
Occaſion for the Promiſe, 254. 

3. No Difference commonly between Al- 
ſets at Law, and Aſſets in Equity; 
but both muſt be diſtributed in a 
Courſe of Adminiſtration, 427 

4. Yet where Land is devisd to be Gl 
for the Payment of Debts, the Profits 
ariſing from the Sale ſhall be applied 
to the Payment of all Debts equally ; 
and why, 428 

5. If a Creditor by Simple Contract ob- 
tains a Judgment againſt an Execu- 
tor, he ſhall have no Preference be- 
fore the reſt of the Creditors with 
reſpe& to equitable Aſſets; becauſe 
the Judgment might be voluntarily 
confeſs d, and Equity will not aſſiſt 

an Executor to overturn the Courſe 
of Adminiſtration, 426 &c. 

6. But one that is a Judgment Creditor 
at the Time of the Teſtator's Death, 
ſhall have the ſame Preference with 
reſpect to Aſſets in Equity as to Aſ- 
ſets at Law, 428 

7. Where a Man dies indebted by Spe- 
cialties and by Simple Contract, and 
does not leave Peron Eſtate ſuffi- 
cient to pay both;? Equity will oblige 
the Creditors by Specialty to receive 
their Debts out of the real Eſtate, 
that the Creditors by Simple Contract 
may not be defrauded, 462 


: | + 459 
8. But this Power of marſhalling Aſſets, 


is Never exerciſed in Favonr of any 
Reſiduary Legatee, and to the Preju- 

dice of the Heir at Law, 4757 
E, makes a Settlement upon his Wife 
after Marriage in Bar of Dower and 
Thirds, of Lands that were then his 
Father's (his Father joining with him) 
and not to take Effect till after his 
Father's Death. And afterwards he 
deviſes his Lands to be fold for the 
Payment of his Debts, and dies, liv- 


| ing his Father, The Wife waves this 


64 Set- 


— 


A 


3 


— — — 


But the Lord Chancellor finding, That 
if the Lands compris'd in the Settle- 
ment were to deſcend immediately 
upon the Heir at Law, there would 
not be Aſſets ſufficient to diſcharge 
the Teſtator's Debts, decreed the Wife 


ſhould take thoſe Lands for Life (the| 


Father being dead at the hearing of 
of the Cauſe) but that ſhe ſhould aſ- 
ſign em over in Truſt for the Credi- 
tots, who ſhould convey to her a 
Third of her Huſband's Land for 
Dower, Page 487, Gc. 


Aflignment, Allignoz, Aflignee. 


Baron and Feme 10, 11. 
Bills of Exchange 6, 7. 
Covenant 7. 
Sit. 1 Jac. 1. c. 15. 
Stat. 4 & 5 Ann. c. 16. 


See 


1. Where and how far Choſes in Action 


have been held aſſignable, 164, 245, 289 
2. Aſſigument of a Bond good only in 
Equity ” | | 

3. So that if after the Aſſignment of a 

Bond, the Aſſignor gives a Warrant of 

Attorney to acknowledge Satisfaction 

upon Record, this relievable only in 

Equity, 102 

4. Of the Aſſignment of Bail-Bonds by 
Sheriffs, See Bail. ; 

5. Aſſignee how to declare upon a Bail- 

Bend, | 5 190, 191 

6. If a judgment be aſſign d, it will veſt 

in the Aſſignee before Acceptance, 

189, 190 

- But if the Aſhgnment want a good 

* Conſideration, it will be Maintenance; 

and conſequently void, 223 

8. Of the Aſſignees of Bankrupcy, See 


Bankrufpts 9, 10. 


Aſlile. 


1. What the Judgment is upon a Writ 
of Aſſiſe, 125 


Settlement, and inſiſts upon Dower. 


3. 


1021 


Aſſumpſit. 


Atteſt of Judgm 
Iſſets 2. 
See Erroꝛ. 
| Executoz. ” 
Stat. 21 Jac. 1. c. 16. 


ent. 


1. An Aſſumpſit will not lie upon a nu- 
dum pactum, or a naked Promiſe with- 
out any Conſideration, 294, 295 

2. Yet a very ſmall Conſideration has 
been held ſufficient to ſupport this 
Sort of Action, 3 90 
Whether the Conſideration of the 
Promiſe, or the Cauſe of the Debt 
need be particularly ſet forth? 295 
4. What need not to be averr'd in the 
Declaration upon an Indebitatus Af 
ſumpfit, but ſhall be ſupplied by a ne- 
ceſlary Intendment, Et 331 
5. Whether Church-wardens who re- 
ceived Money by Miſtake for the Uſe 
of the Pariſh, may be ſued upon an 
 Aſſumpſlit after they have paid this 
Money over to the Pariſh, and their 
Year of Office 1s expir'd? 23 
6. If a Wager be won, an Indebitatus A. 
ſumpfit lies againſt the Perſon that 
held Stakes, for Money receiv'd to the 
Plaintiffs Uſe, tho' the winning of the 
Wager was not proved before the Ac- 
tion brought, 3413 
7. Aſſumpſit for Goods ſold and deliver d. 
Defendant pleads in Bar, That before 


the Action he made a Tender of the 


Money, and that ever ſince the Ten- 
der he was ready to pay it. Bar held 
inſufficient; for the Plea ought to 
have been, That he was ready to pay 
the Money from the Delivery of the 
Goods, 1. e. from the Time when it 
became due, | 81 
. Aſſumpſit upon a Parol Promiſe, and 


| after the Statute of Limitations plead- 


ed, the Plaintiff varies the Time in 
his Replication from that 1n the De- 


| claration. Held that no Advantage 


can be taken of this upon a general 
Demurrer, 251,348 


2. Would lie againſt a Monk, 
I | 


ibid, 


9. Whe- 


9. Whether in an Aſſumpſit upon a Pro- 
miſe certain, the Jury have Power to 
aſſeſs the Damages as they ſee Cauſe ? 
| Page 29, 30, 86. 

10. Where an Aſſumpſit is brought upon 

a2 Promiſe made by the Executor, tho 

for a Debt of the Feſtator's, the Judg- 


ment is always de bonis proprus, 254 
allurante, See Inlurante. 

attachment. 

Arbitrament and Arbitratoꝛs 10. 


Judge. 
Return of TUrits, 


Attainder. 


See Treaſon. 


1. The Eſtate of a Perſon attainted for 
Treaſon is forfeited to the King, 359 
2. Rut in an Attainder of Felony, the 
Dtffender's Lands are forfeited to the 
Lords of whom they are held, id. 
3. In both Caſes the Blood is corrupted, 


ibid. 


ht. and 


4. Perſons attainted for Treaſon, have a 


Capacity left in em of taking Lands 
by Purchaſe 3 tho' not for their own 
Benefit, but that of the Crown, 122, 


0 » 35 
5. Let if one that is attainted ſuffers a 


common Recovery before Office found, 


the Recovery is good, 3 
6. By the Common Law Perſons attaint- 
ed incapable of taking Lands by De- 
ſcent, 116, 120, 359, 361, 415 


Acttozney and Solicitoz. 
See Aſſignment, Allignoz, A ſlignee 3. 


1. An Attorney compellable, according 
to Lord Coke, to ſerve in his Employ- 


ment, - : 263 
2. Not to be examin'd concerning the 
Secrets of his Client's Cauſe, 41 


3. Yet it was reſolved That an Attorney 


7 


— 


ſhould be examin 


d concerning the 


Time of the Execution of a Deed, 
being what he might come to the 
Knowledge of without his Client's In- 
formation, Page 41 
4. Judgment confeſs'd by Warrant of At- 
_ torney after the Death of the Defen- 

dant, can be avoided by Error only, 45 


Averment. 
| CAſlumpſit 4. 


See J Breach. 
Declaration 14, 15. 


Where an Averment is neceſſary, and 
where not, 149, 191, 254, 295, 330, 331 


Award, See Arbitrament and Arbi- 
tratoꝛs. 


B. 
Vail in Civil Caſes. 


Arreſt of the Body. 
Departure 4. 
Recognizance. 
Stat. 23 Hen. 6. c. 10. 
Stat. 3 ac. 1. c. 8: 
Stat. 4 & 5 Ann. c. 16. 


See 


9| 1. When a Debt is ten Pounds or up- 


wards, * Bail is requir'd by 
Courſe of the Court, otherwiſe not, 24. 

2. And yet ſometimes in extraordinar 
Cafes, the Court will hold to Bail 
where a Bond 1s condition'd for Pay- 
ment of leſs than ten Pounds; becauſe 
the legal Debt amounts to more, 24. 


| 3. Never allowed in Debt upon Judg- 


ment in B. K. pending Error in the 
Exchequer Chamber, 17 
4. Who are privileged from being held 
to ſpecial Bail, ſee Arreſt of the Body. 
5. Anciently the Bail to one Action, 


was to ſtand Bail to all Actions, that 


the Party ſhould be charged with 


when in Court, 153 
6. This is now alter'd by Rule of Court 
in Caſe of ſpecial Bail, ibid. 
7. But 
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7. But as to common Bail the Law {till | 
8. Tho' the Bail be never ſo much grie- 


ved by the Judgment againſt his Prin- 


cipal, yet he can bring no Writ of Er- 


ror to reverſe 1t, | 44 
9. Bail in B. A. not liable to Coſts aſ- 


ſeſs d upon Error in the Exchequer | 


Chamber, | 270 
10. Held That Special Bail ſhould not 
be put in by Plaintiff in Error of 
Judgment upon a Bond, condition'd 
for the Payment of ſuch a Sam, in 
Caſe he the Obligor fail'd to diſcharge 
a Debt, for which the Obligee ſtood 
his Surety, 281 &c. : | 
It. So where the Condition of the Bond 
is to ſave harmleſs, 282 
12. Law the ſame in Error on Debt up- 
on an Award, ibid. 
13. Sheriffs obliged to bail the Perſons 


they arreſt, f 55 
14. Aſſignment of Bail-Bonds to the 


Plaintiff a common Practice before 


the Statute, 289 
15. And tho' ſuch Aſſignments were not 
good in Strictneſs of Law, yet they 
have been taken Notice of by the 
Courts, and not ſufter'd to be evaded, 


tid. 
16. But ſince the Statute, the Sheriff 
can't refuſe to aſſign 'em, ibid. 


17. Whether the Circumſtances requir'd 
by the Statute to be obſerved in aſ- 


ſigning, make it neceſſary to be 


done by the Sheriff in Perſon? 289, 


| | 291 
18. Whether in Cafe of the Sheriff 8 
Death, a Bail-Bond may be aſſign'd 
by his Executor? ibid. 
19. Or whether the Plaintiff muſt not in 
ſuch Caſe be abliged to ſue in the She- 
riffs Name, as before the Statute? 291 
20. Whether Bail-Bonds may be aſſign'd 


by the Under-Sheritt? 288| 


21. And if they may, whether his Aſ- 
ſignment is good after his Year of 


Office 1s expired? 290 | 


22. Difference taken as to the Declara- 
tion upon a Bail-Bond, where the Ac- 
tion 1s brought by the Sheriff, and 


— — ene 


Page 153 | 


_ cipal, generally, without confining it 
to ſome Time, Fuge 306 
24, Neither may he plead Death of the 
Principal ante emanationem Brevis; be- 
cauſe no material Iſſue can be join d 
upon it, 267 &c. 303 &. 
25. But Death of the Principal before 
the Return of the Capias is a good 
Plea, — 5 
26. Precedents wherein the Pleading is, 
Death of the Principal before the iſſu- 
ing of the Capias, of no Authority; 
becauſe it was formerly controverted 
whether the Bail was not liable even 
before the iſſuing, whereas it is now | 
ſettled, That he has Time for render- 


ing the Principal until the Return, 
ibid. 


27. Yet Judge Pratt doubted upon a ſe- 


cond Argument, Whether if Death of 
the Principal ante emanationem Brevis 
be pleaded, (it being a Plea of Ex- 
cuſe) the Bail ſhall not be obliged to 
ſtand or fall by it, and that the Court 
will intend he did not die between 
the iſſuing and the Return of the Writ, 
| | 06 
28. Variance between the Hire facias — 
the Recognizance of Bail can't be aſ- 
1ign'd for Error, if Oyer of the Recog- 
nizance was not demanded below ; be- 
cauſe in ſuch Caſe the Recognizance is 
no Part of the Record before the Court, 


4+ 
Bail in Criminal Caſes. is 
See Recogntzance. 


I. Perſons committed for Treaſon bail- 
able in B. K. by the ordinary Power 
of that Court, independant of the Ha- 
beas Corpus Act, 334 
2. And where there have been particu- 
lar Reaſons to induce the Court to the 
Exerciſe of that Power, Perſons ſo 
committed have been bail'd during the 


where by the Aſſignee, l 
23. Bail can't plead to a Scire facias on 


his Recognizance, Death of the Prin- 


Suſpenſion of that Act, ibid. 
Bailiff. 
I. Difference taken between Bailiffs and 
Receivers, . 23 
See Account 2, 3. | 


EY 2. If 


2. If a Bailiff enters an Houſe with a 
Writ of Execution, any Perſon may 
juſtify aſliſting him, even without his 
Command, 8 Page 25 
| See Offices and Officers. 


Bakers. See Convpittion 9. 


Bankrupts. 


Law Caſes doubted oz denied. 
8 Stat. 1 Jac. i. rape IJ. 

er) Stat. 4 & 5 Ann. c. 17. 
(Stat. 10 Ann. c. 5. 


1. The Commiſſioners of Bankrupcy put 

by the Statute into the Place of the 
Bankrupt, as to the Management of 
his Eſtate, , 244 
2. And the Aſſignees have the ſame 
Remedy to recover the Bankrupt's 
Debts, that the Bankrupt himſelf had, 


3. Debts owing to the wife before Co- 
verture, aſſignable upon the Bank- 
rupcy of the Huſband, 164, 244, Sc. 


4. And, vice verſa, a Creditor of the Wife's | 
before Coverture, is a Creditor of the | 
Huſband's within the Statute of Bank- 

and ſhall be let in for an 


rupcy, 
2 Proportion of the Bankrupt's 
Eſtate with the reſt of the Creditors, 
: 247 

5. Conſequently Debts owing 'by the 
Wife before Coverture are all diſchar- 
ged by the Bankruptcy of the Huſ- 
and, 160 

6. And that for ever, tho' the Wife 
ſhould ſurvive the Huſhand, 247 
7. Yet where a Woman puts her Eſtate, 
precedent to her Marriage, into Truſ- 
tees Hands, for her ſeparate Mainte- 
nance, her Debts ſhall not be diſ- 
charged by the Bankrupcy of 

_ Huſband, 55 
8. But ſuch Settlement or Conveyance, 
gquoad the Creditors, ſhall be deem'd 
void and fraudulent, ibid. 
9. The Aſſignees of Bankrupcy ſhall not 
be preferr'd before a Mortgagee or 
Purchaſer precedent, tho' by defec- 


x 


244, 246 | 


Sc. 243 C. 


her 
ibid. 


10. A Deed of Truſt made by a Mother, 
for ſecuring juſt Debts owing to Chil- 
dren, at a Time ſhe had Fears of be- 
coming Bankrupt, tho' two Months 
before ſhe actually was ſo, decreed to 
be good againſt the Aſſignees of Bank- 
ruptcy, Fage 489 &c. 
11. What Deeds ſhall be eſteem'd frau- 
dulent, ſo as to amount to an Act of 
— Bankruptcy within Stat. 1 7ac. 1. c. 15. 

and what not, 493 &c. 
11. A. ſends up out of the Country to 
B. a 1 of, Goods; B. appre- 
henſive he ſhould ſoon be a Bank- 
rupt, delivers a Quantity of Goods, 
(moſtly the ſame) to C. for the Uſe 
of A. but before A.'s Acceptance be- 
comes Bankrupt. Reſolved by the 
Judges of B. K. That the Property of 
the Goods was ſo veſted in 4 even 
before his Acceptance, by the Deli- 
very of em to C. for his Uſe, that 
they were not ſubject to the Diſpoſal 
of the Commiſſioners of Bankrupcy, 


432 
| Bar, 
Abatement x, 2, 3. 
Action on the Caſe 6. 
Aſſumpſit 7. 4 
Demurrer 5, 15. 
See < Continuance and 
| Diſcontinuance 
| Erro2 14. 
Beplication. 
Scire Facias. 


. How Pleas in Bar muſt conclude, 
112, 160, 192, 211, 243, 24), 243, 

: ; 323, 324 

. Pleas in Bar may be ſupported by 
common Intendment, 330 

. Where the Bar is inſufficient, and yet 
it appears upon the whole Record, 

That there is no Cauſe of Action, 

Whether the Plaintiff ſhall have Judg- 

ment ? 206 

4. Where the Defendant's Plea in Bar. 
may cure the Plaintiffs defective De- 


R 


2. 


5 


tive Conveyance, 492 


clarat ion, 210 
See Action on the Caſe 6. s 
7 A 


5. IT 


* 
4 


4 B 


5. If two Actions are brought in diffe- 
rent Courts upon the ſame Promiſe, 
tho' for different Sums, one Action may 

be pleaded in Bar of the other, 285, 286 

6. In Debt upon a Judgment in B. K. 
Writ of Error pending in the Exche- 
quer- Chamber, no Plea in Bar, Page 17 

7. Solvit ante diem, can't be pleaded in 
Bar to Debt upon Bond, becauſe no 
material Iſſue can 

147, 267, 269, 304 

8. Let Accord with Satisfaction before 


the Day may be pleaded, becauſe | 


this being pleaded by Way Excuſe, 


that ſuppoſes Non- performance, and 5 


the Defendant ſhall be obliged to prove 
his Plea, 304 


Bargain. 


1. Whether extravagant and unreaſona- 


ble Bargains ſhall be carried into Exe- 
cution 1n a Court of Equity ? 503! 


2. Bargain for the Purchaſe of Lands 


upon Condition the Vendor makes 
ſuch a Title as the Vendee's Counſel 
ſhall approve of, and the Vendee's 
Counſei diſapprove without Reaſon, 
Bargain good notwithſtanding, 505 


Bargain and Sale. 


By the Common Law nothing paſs'd by 
Deed of Bargain and Sale but the 
Uſe, and Remedy was only in Chan- 
cery ; but now Statute Law has paſs'd 
the Eſtate to the Uſe, 47 


Baron and Feme. 


Abatement 11, 12. 
| Arbitrament and 
Arbitratogs 8, 9. 
Bankrupts. 
Depiſe 34, 35, 36. 
HS 5 Jnditment 6, 7, 8. 
Jointenants 1, 2. 


Jointure, 
its Cuſtoms, 


London and 
Poſſibllity. 
| Releaſe, 


be Join'd upon it, 


6. But if the Wife 


| 14. Yet a Bond made t 


1. Huſband and Wife are to many Pur- 
| Poſes in Law conſider'd as one Per- 
en, 155 Page 205 
2. By the Law of England the Wife ſhall 

ſhare in the Honours and Advantages, 
but not in the Prnis & Crimmibus of 
her Huſband, 1562 
3. Where a Feme-Covert is puniſhable 
for Crimes committed with her Huſ- 
band, and where not, 5 8 
See Indictments. 5 5 
4. The Law upon Marriage conſiders the 
Debts owing by the Wife as the Debts 
of the Huſband, 163 
5. So that a Feme-Covert may not 
be taken in Execution for Debts con- 
the 
e muhid. 
dies, the Huſband 
does not continue liable to the Debts 
ſhe contracted dum ſola, 161, 163, 164. 
7. Neither if the Husband die 1s his 
Executor chargeable with them, ibid. 
8. A Debt of the Husband's and a Debt 
contracted by the Wife dum ſola, can- 
not be Join'd in one Action brought 

_ againſt the Husband and Wife, ibid. 
9. An Action brought againſt Husband 
and Wife for a Debt owing by the 
Wife before Coverture, muſt be 1n the 


| trated before Coverture, but 
Huſband, _ 1 


: 


| debet & detinct, \ 15863 
10. The Husband may aſſign 2 Debt 
due to his Wife, | 245 


II. If a Note be payable to a Feme- 
ſole 'or Order, and ſhe afterwards 
marries, her Husband 1s the proper 
Perſon to indorſe this Note, 246 

12. The Husband may releaſe a Debt 
owing to the Wife before Coverture, 


| 13. In what Manner the Releaſe muſt 
be given, | | 165 
See Releaſe. | : 


o the Wife dum 
ſola, will remain or ſurvive to the 
” 163, 165, 246 
15. But if Judgment be obtain'd du-: 
ring Coverture, it ſhall go to the 
Husband's Executors, 162 


16. In like Manner, the Husband may 


releaſe his Wife's Share of an Inteſ- 
tate s Eſtate, 3 


Tail. 
2 


17. And . 


I As. * | 


8 


B : 


—_— - — 


17. And yet if it 
ſo much hers that ſhe ſhall have it 
by Survivorſhip, Page 64 


18. Upon the Guben of the Husband, 


the Practice is to ſeiſe all the Debts 
owing to the Wife, 245 
19. Tho' a Bond given to a Feme-Sole 
is not forfeited by the Outlawry of the 
Husband, ©, | 165 
20. If a Husband ſeis'd in Right of his 
Wife had alien'd by Fine, it was a 
Diſcontinuance at the Common Law, 


21. The Husband cannot ſue alone upon 
a Bond given to the Wife dum /ola, 

5 162 
22. In what Caſes a Feme-Covert may 
ſue or be ſued alone in the Spiritual 
Court, 64 
23. The Reaſon of the Difference be- 
tween the Common and the Civil 
Law in this Reſpe&, is, That in the 
Spiritual Court the Husband,\tho' not 
named, may come in and plead pro 
intereſſe ſuo, ſhould the Wife deſert 
the Cauſe, 7 
24. By Cuſtom of London, a Feme- 
Covert that is a ſeparate Trader, may 
ſue and be ſued as a Feme-Sole, 6 
25. The Wife- may continue her Hus- 
band's Trade after his Death, in Caſe 
| ſhe has lived with him ſeven Years, 


e 70 
26. Where a Woman has Power by her 


firſt Husband's Will to ſell his Land, 
and marries again before ſhe has exe- 


cuted this Power, ſhe may neverthe- I. 


leſs not only ſell the Land, but even 

| ſell it to her ſecond Husband, if ſhe 

ſees fit, „ = — 
Boͤrretry. 


Iſſue 2. | 
Maintenance. 


Baſtard. 


Gaol 4. 
D2ders 


See { 


See 


of Juſtices of Peace. 


I. Motion to quaſh an Order of Ba- 
ſtardy upon divers Exceptions, 271 | 


be not releas'd, it is] 2. In Caſe of Baſtards, Complaint not. 


245 


——— 


neceſſary to the giving juſtices of 
Peace Juriſdiction, as it is in the Caſe 
of Poor, | Page 85 
3. Nor is the Pariſh confin'd to any 
Time for Complaint, + 118 
Order of Jjuſtices for the Mainte- 
nance of a Baſtard, need not ſet forth, 
That it is likely to become charge- 
able to the Pariſh; for no Body be- 
ing bound to provide for Baſtard 
Children, the Law preſumes they will 
become chargeable, 84 
. Order for the reputed Father to pay 
ſo much per Week for the Mainte- 
nance of a Baſtard *till it be eight 
Years old, adjudged good. Sed guere, 

| 85 


Battery, See Maſter and Servant. 
WBawdy-Houſe, See JndiXment 6, 8. 
Bills in Equity. 


If the Defendant ſtands out all Con- 
tempts till Order made for Sequeſtra- 
tion, the Plaintiff may move to have 
his Bill taken pro confeſſo, tho' the Se- 
queſtration be not ſealed or executed, 
431, 432 


Bills of Exchange. 
See Baron and Feme 11. 


It is eſſential to a Bill 
be negotiable, _ * 9 1 290 
. A Bill drawn upon B. requiring him 
to pay C. ſeven Pounds every Month, 
out of the growing Subſiſtence of the 
Drawer, adjudged to be no Bill of 
Ehr, le 294316" 
Not the ſame Strictneſs requir'd in 
penning of Bills, current between 
Merchant and Merchant, as in Deeds, 
Wills, Sc. 0 
No Difference between payable 10 the 
Order of A. and to A. or Order; but 
A. may maintain his Action upon 
Acceptance, in the one Caſe as well 
as the other, 8 286 


4. 


of Exchange to 


4. Ac> 


2322 — » 2 + „ „„ „ 


8 . 


— — dd - 


Acceptance of a Bill is Payment, 
and may be pleaded as ſuch, in Bar 
of an Action of Account, Page 37 

5. Where the Drawee firſt accepts, and 
then proteſts a Bill, he ſhall pay In- 
tereſt from the Time of the _ 

_ 5 

6. If a Bill be accepted, and afterwards 
indorſed to the Drawer, he may main- 

| tain an Action as Indorſee, in Caſe he 
had Effects enough in the Drawee's 
Hands to anſwer the ſaid Bill, ibid. 

7. Otherwiſe where the Acceptance of 
the Bill is only in Honour of the 
Drawer, 

8. One draws a Note upon a Goldſmith, 


and ſends his Servant to receive the 


Money, and inveſt it in Exchequer 


Notes; the Servant gets B. to give 
him Money for the Note, and then 


brings the Exchequer Bills to his Ma- 
ſter, and two Days afterwards the 
Goldſmith fails. Adjudged that the 


Maſter muſt anſwer the Money to B. 


for the Property of the Note was not 
transferr'd and veſted in B. but was 
only in Nature of a Depoſitum or Se- 
curity to him, ſo that he could not 
have ſued upon the Bill, there being 
no Indorſement, 109 Ge. 


Biſhop. 


Appꝛopziation. 
Ozdinarv. 


If a Biſhop ſeiſed in Right of his Church, 
had alien'd by Fine, it was a Diſcon- 
tinuance at the Common Law, 245 


See 


Bona notabilia. 
See Pꝛohlbition. 


The Spiritual and Common Law the | 


ſame as to Bona notabilia, 272 


Bond, See Dbligation, Obligoz, 


ibid. 


Bzeach in Covenant, Debt, c 


Arbitrament and Ar- 
bitrato2s 7, 8, 9. 
Covenant. 
CWarranty. 


1. A general Rule That a Breach is well 
aſſign'd in the Words of the Condi- 
dition, 5 Page 443 

2. Therefore where a Scire facias on Re- 

cognizance of Bail aſſign d for Breach, 

That he did not render himſelf in Ex- 

ecation of the Judgment, tho' theſe 

were improper Words (ſince the Prin- 
cipal only could render himſelf in 

Execution of the Judgment) yet, be- 

cauſe they were the very Words of 

the Condition, it was held upon Er- 
ror, That the Breach was well af 
lign'd, and that the Words ſhould be 
underſtood in the ſame Senſe in the 

Pleading, as when uſed in the Condi- 

tion of the Recognizance, 443, 444 

3. In Debt on Bond to perform Cove- 

venants, the Breach aſſignd in the 
Replication, muſt be certain and ſin- 
gle; but contra in Action of Covenant, 


See 


| _ 227 
4. Covenant by Leſſee to lime and 


dung the Land durante Termino. The 


Heir aſſigns for Breach, That after 
the Deſcent of the Land, he did not, 
durante Termino, lime and dung the 
Land. But the Court held this to be 
no Breach; becauſe the Land might 
be limd and dung d fo ſufficiently 
before the Deſcent, as not to need it 
afterwards, 158, 159 
5. Covenant to defend and 
Goods ſold to the Plaintiff contra om. 
ne, Ferſonas. Breach, That at the 
Time of the Sale, the Defendant had 
neither the Poſſeſſion nor the Pro- 
perty of the Goods, well aſſignd, 142 
. Debt upon Bond condition d to per- 
form Covenants compriz d in ſuch an 
Indenture, by which the Defendant 
had bound himſelf to ſerve the Eaſi- 
India Company as their Factor, and 
to account for ſuch of their Goods as 
ſhould come to his Hands, or the Pro- 
| 1 | duc 


"TY 1: 


warrant 


. * 
— — 


ue 


Td 


| duce of em. "Breach, That fo many 
Rupees belonging to the Compa 


| n 
came to his Hands, which illicit. & ba 


Fraudulenter imbeuilavit, & in proprium 
uſum, Sc. Reſolved upon Demurrer, 
That this was no Breach. of the Con- 

dition of the Bond; becauſe a Factor 
has Power to uſe the Stock of his Prin- 
cipal, and to anſwer it out of his 
9 855 Page 144 

7. Debt upon Bond, condition'd, That if 


Calendar, See Kalendar. 


Capias. 


Bail in Civil Caſes. 
See 2 Departure 4. 


A. being an Apprentice, ſhould pur- A Capras lies for a Treſpaſs at Common 


loin or imbezil any Thing to his 
Maſter's Damage, Tc. Breach, That 
he did purloin and imbezil 2001. well 
aſſign d; tho' not aver'd to be to the 


_ Maſter's Damage, for purloining and 


imbeziling do import Damage, 149 


Burgeſs. 


 #Coppozation, 
5 {-Hanvamus. 


1. The Office of Burgeſs, or Alderman, | 


a publick Office that concerns the 
Adminiſtration of Juſtice 108 
2. Yet Non-Attendance-at the Seſſions 
held to be no good Cauſe of Removal, 


By-Laws. 
See London and its Cuſtoms. 


1. No By-Laws that are unjuſt or un- 
reaſonable can ever be good, 133 


hid. 


2. By-Laws to exclude Foreigners from | + 


the Exerciſe of Trade are void, un- 


| leſs made in Affirmance of a Cuſtom, | 
| | 131, 135 


3. And ſo are all By-Laws intended to 


hinder Trade, | 131| 
4. But By-Laws to regulate Trade, good; 


whether they be for the Advantage of 
the Town, or of Trade, ibid. 


5. Whether the By-Law in the City of 


London, That none but Free-Porters 


ſhall intermeddle with the unloading 
Goods, &c. under the Penalty of 205. 
a 338 &c.| 
6. A By-Law reſtraining the Number 

of Carts in the Streets of London, 


be valid, or not? 


Law, Page 331 
Caſe, See Aﬀfon on the Caſe. 


Certificate, 


Judge, oꝛ Judges 2. 
See Offices and Officers. 
CPoo2. 


©. Certiozari. 
See Stat. 5 6 V. & M. c. 11, 


1. If an Indictment be removed by Cer- 
tiorari from the Seſſions into B. R. and 
the Defendant is convicted, the Pro- 
ſecutor is entitled to his Coſts by the 
Statute, 193 


2. A Certiorari to remove an Indictment 


againſt A. will not remove one againſt 
A. and B. 205 
3. The ſame Law as to Orders, 205 
No Certiorari ever granted to Judges 
of Oyer and Terminer to remove a 
Recognizance for Appearance, 278 


Challenge. 
Jury and Juroz 2, 4, 5. 
_ fre {AST IT % 4-5 


1. Of Suggeſtions upon Record in the 
Nature of Challenges, "meg 


Party had not by reaſonable Intend- 
ment, Notice of the Cauſe of Chal- 
lenge, he is not eſtopped, 200 


has been adjudged good, 339 


7 B 3. Where 


2. Tho' a Challenge be in eſſe at the 
Time of making a former, yet if the 
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1. Juriſliction of the Court of Chan- 


2. Truſts ſo entirely under the Juriſ- 


| 2 | 103 
3. Chancery may not -over-rule the 


4. Never gave Relief in the Caſe of a 
collateral Warranty, 3, 4 
5. Never ſaves from the Penalty of a 
Bond, before full Satisfaction made to 


* — — 
4 Wt =. «OD — ä — ” + —— — — 
o 4% _ uf » - <a 

5 pe ry. A  E. ————_ _ . — — 


6. Will not hinder a Man from trying 


7. Tho the Court of Chancery never di- 


g. When Iſſue is join d in Chancery, 


250 


N 


C 


—— — 


one is challenged, the Venire ſhall be 
directed to the other, Page 199 
4. But if both be challenged the Y:nire 
ſhall go to the Coroner, ibid. 

5. Upon an Information againſt D. for 
exerciſing the Office of Alderman 
in London, the Crown challenged the 
Array by Exception to one of the 
Sheriffs; afterwards the Defendant 
challenging the Array by Exception 


to the other, and the Venire being di- 


rected to the Coroner, King's Counſel 
enter'd a Suggeſtion upon Record, ſet- 
ting forth why it was impoſſible for 
an impartial Jury to come out of 
London, and therefore pray a YVenrre 
to the Sheriff of Surrey, 


198 Se. 


3. Where there are two Sheriffs and only| 9. In Cafe of an Iſſue directed out of 


Chancery on a Fire facias brought 
for repealing a Patent, the Record 
ſhall not be remitted after Trial in- 
to Chancery, but Judgment ſhall be 
given in B. K. 
To. Writ ae Excommunicato capiendo iſ- 
_ out of Chancery, returnable in 
11. The Court of Chancery have RP. 
more to do with this Writ after once 
it is iſſued; ſo that the King's Bench 
and not Chancery muſt be applied to 


for a In, | ibid. 

12. Fees in Chancery may be recover d 

at Common Law, 264 
See Coxpoꝛation. 


; | | 
Chancery. | rx. Conuſance of Pleas may be granted 
q 1 by Charter, but not 4 — by 
Decree, | any other Law than the Common 
See O Offence 2. Law, unleſs the Charter be confirm d 
Equity, | by Att of Parliament, 125,126, 129 
( Truſts and Truſtees. 2. Of the Conſtruction of ' Charters, 74 


cery is generally divided into Fraud, 
Truſt and Accident, | 1 


diction of Chancery, that the Courts 
of Law can take no Notice of em, 


Maxims of Common Law, — 1 


x; - 95 Oc. 

Chattel Perſonal, See Jointenants 1. 

| Choſe in Aﬀton, 

| > Covenant: 

| See Covenant 1. 
CIofntenants 2. 


Church and Church-Rate. 


1. Pariſhioners taxable for building a 


Gallery, I 


the Obligee, both in Reſpect to Prin- 2. An ancient Church-Rate may be 


cipal, Intereſt and Coſts, 2 


his Right by Ejectment as often as he 
pleaſes, | 1 &c. 


rects more than two Trials by Eject- 


ment, without ſome ſpeaial Cauſe be 5 


ſhewn, 


that Court awards the Venire returna- 


continued as long as the Pariſh 
pleaſes, till it becomes unequal, ibid. 


Church:TUardens. 


(Archdeacon 2, 3. 

See © _—_ 5. = 

_ ** JEccleſtaſtfcal Court 7. 
__ CPtohibitton, 


ble into B. K. 259 
14 


* 


1. Pre- 


Fuge 206 


— 


1. Preſcription whether the whole Pa- 
riſh or a ſelect Veſtry ſhall chooſe 
Church-Wardens, is a Matter triable 

at Common Law by a Jury, 12 

2. Church-Wardens ſhall be al 

the Expences they are put to in col- 
lefting Pariſh Money, out of what 
they receive; and Sur luſage in Caſe 
their Expences out-ballance c. 23 

3. For they are not to be conſider d as 

bare Receivers, but as Bailiffs, ibid. 

4. Church-Wardens receive Money for 

the Uſe of the Pariſh, where none is 


due, and upon Diſcovery of their Mi- 


ſtake repay the Money, Whether in 
an Action of Account brought againſt 
them by their Succeſſors, they ſhall 

be allowed to plead this before Au- 


ditors after Judgment quad computent; 


or whether they ought to have plead- 
ed this Matter ſpecially in Bar of the 
Action? _— 22,23 


- Civil Law, 


Baron and'Feme 23. 
\Eccieliaſtical Court 6. 
e.< Inſura 


nfl nce x. 
Parims in Lawand Equity. 
1. When the Property of Goods taken 
by Fac Enemy is Aer d; and when 
not, by the Civil Law, 78 Ce. 
See Property. 25 


C ce of Pleas, See Conu- 
Tone # Pica 3 es 


Commiſſioners ofÞackney Coaches. 


Uſual with theſe Commiſſioners to con- 


vict upon Summons without Appear- |. - 


Commiſſioners of Dewers. 

1. Order of Commiſſioners of Sewers 

 _ quaſh, as exceeding their Power, 159 

2. What their Power i, ha. 
Commitment. 

See Ball in Criminal Caſes. 


allowed 


1. A Commitment for Treaſon generally, 
without expreſſing the Species of Trea- 
fon, good, Page 234 

2. Perſons committed by Rule of Court, 

not intitled to the Benefit of the Ha- 

beas Corpus Act, per Eyre and Forteſcue, 


contra Hau, — 429 
Common. 
FTUlitneſſes. 
See 1 Declaration. 


* 4 


Common⸗Council Man. 


1. Is an Office that is in Law account- 
ed a Freehold, 380 
2. And yet a Man may be removed from 
it in his Abſence, ibid. 


Common Pleas Court. 
1. The proper Court to. try the Validity 
of a Fine, i 44 
2, Fifteen Days requird in this Court 


of a Writ of Inquiry | 83 
3. Otherwiſe in B. K. 8 ibid. 


Common⸗Pꝛaper Book. 
 «... 5 Alnanacks 2. 
yee {Dwinary. 
moſt as many Common-Prayer Books 
as Dioceſes, 105 
Common Recovery. 


Aliens 3. 
See { Attainder 5. 


1. Common Recoveries favour'd in Law, 
N e where they are ſuffer d for 
a valuable Conſideration, 125 


| 2. Tho there be no Tenant to the Fre- 


cipe, yet a common Recovery is good 
by Way of Eſtoppel, againſt the Party 
that ſufferd it; but not againſt Re- 
mainder Men, Strangers &. 43 


3. Whe- 


between the Teſte and the Return of 


Before the Reformation there were al- 
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3. Whether a tortious Fee gain d by 
Entry, be ſufficient to maintain a 
Recovery? 124 


Condition. 


Agreements 6. 
| | Arreſt of Judgment 7. 
| Breach in Covenant, 
See & Kc. 1, 2. 
IDeviſe 45, 47. 
Feoffment 1. | 
' Dbligation, Obligoz, Obligee. 


1. In Wills, Grants, or Contracts, the 5 


Law will interpret Words not at all 


proper, to amount to a Condition, ra- 


ther than the Intention of the Parties 
ſhould be violated, 189, 222 
2. Covenant to pay ſo much Money, 
the Plaintiff making to the Defendant 
ſuch an Eſtate in ſuch Land, and de- 
clar'd licet paratus Sc. he had not paid 
the Money: Defendant pleads, Plain- 


tiff had not made ſuch an Eſtate; 


and reſolved upon Demurrer, That this 
was a precedent Condition, 154 
3. Debt upon Bond, condition d, That if 
the Defendant reſign'd his Living by 
ſuch a Time, for a certain Penſion to 
be convey'd to the Parſon, then Gc. 
Conveying the Penſion adjudged to 


be a precedent Condition, 14 Hen. 4. 


223 
Debt upon Bond condition'd for the 
Payment of 1500 J. the Plaintiff aſ- 
ſigning over to the Defendant ſuch a 
38 Court at firſt divided; 
ut finally held That the aſſigning 
the Judgment was no precedent Con- 
dition, but a concomitant Act; and 
that the Defendant could not juſtify 
Non-Payment without pleading a 
Tender, tho' he was not bound ac- 
tually to pay the Money without the 
Aſſignment, 153 Sc. 
When a Condition is in the Dis junc- 
tive, if one Part of the Condition be- 
comes impoſſible by Act of God, the 
Obligor is diſcharged from the Perfor- 
mance of the other Part, 268 
6. When a Condition that is to create 
an Eſtate cannot be literally per- 
7 


7. 


Debt | 


form'd, it ſhall be intended as per- 

form'd by Conſtruction of Law, il the 

Intent and Meaning of the Condition 
be obſerved, © one i Abt 
Where the Benefit and Advantage of 
a Condition is in Truth and Effect 
paſs d over to a third Perſon, not- 
withſtanding that Maxim of Law, 
That a Stranger cannot take Advan- 
tage of a Condition, Page 423 


Conles, See Convittion, 
Conkeſſion. 
See Attoꝛney and Solicttoꝛ 4. 


In Convictions before Juſtices of Peace, 
Confeihon of the Party will ſupply 
the Want of Summons, 280 


Conſideration. 


(Attions in general 10. 
Iſſets 2. 8 
Aſſumpſit 1, 2, 3. 
Covenant, o2 Covenants. 
Deeds and Conveyances. 
Powers, Kc. 


1. Where a Grant is made upon a valu- 
able Conſideration, it ſhall give the 
Fee, tho the Word Heirs be not men- 
tion'd, 5 

2. Where the Conſideration of a Mar- 
riage Settlement, ſhall be conſtrued to 
extend to all the Uſes in the Settle- 


See 


ment; and where not, 523 Cc. 
Conſpiracy. 
1. Is a form'd Action, 219 


. Greater Difterence of Opinions about 
Actions of Conſpiracy than any other 
Species of Action, ibid. 

3. Will not lie for a malicious Indict- 

ment, where the Indictment was in- 


ſufficient. 5 216 
4. Nor without Acquittal, 146,219 
5. And that ſuch an Acquittal as may 


be pleaded in Bar to another Indict- 
ment, | 216 


Con⸗ 


— 


C 


Conſtruction of Law. 
(Condition 6. 
Declaration 2. 
__ | Implication and Intend⸗ 


See < ment. 
| Jofntenants 5. 
oy Treſpaſs. 

Conttruſtion of Wozds and Sen- 
tences, See Expoſition of Wo2ds 
and Sentences. 15 
Contempt. 

Bills in Equity. 


See 4 Judge, oꝛ Judges 4. 


Continuance and Ditrontinuante. | 


Appeal 2. 
See 2 Judgment 2. 
1. A Continuance nothing but a Curia 
adviſare vult, Page 325 
2. If a Defendant pleads a Plea in A- 
batement, and the Plaintiff replies as 
to a Plea in Bar, it is a Diſcontinu- 
a | 
3. Whether Appearance and Demurrer 


will aid a Diſcontinuance, as well as |. 


Fi erf and Pleading over? 87 
4- Coſts paid upon Leave to diſcontinue, 
| 228 


Contracts. 


Agreements. 
Condition 1. 
Depiſe 28, 29, 30. 
Inkant. | 


1. The Validity of Contracts can never 


See 


depend upon ſubſequent Contingen- | 


cies; but muſt be either good or bad 
at the Time they are made, 67 
2. In Caſe of a Contract for the Sale of 
Land, the Vendor is deem'd in Equity 

a Truſtee for the Vendee, till the 
Conveyance is executed, 827 


3 


þ 


112 


Conveyances, See Deeds and Con⸗ 


veyances. 
Convittion. . 


Appearance 1, 2, 3. 
_ | Certiozart x. 
Confeſſion. | 
See < Stat. 22 & 22 Car. 2. c. 25. 
Stat. 3&4 V. & M. c. 10. 
Stat. 5 Ann. c. 14. 
CT 


Stat, 8 Ann. c. 18. 

1. Conviction before Juſtices for killing 
Conies, in a Warren zmclosd, war- 
ranted by Stat. 22 & 23 Car. 2. c. 25. 

| | Page 279, 280 

2, Conviction of Deer-ſtealing in the 
Abſence of the Offender, upon Stat. 

3& 4W.&.M. adjudged to be good 
after Summons, 248 Cc. 341 Ec. 
378 &c. 

3. Between ſuch a Time and ſuch a 
Time he ſtole a Deer, is a ſufficient 
ſetting forth the Time of the Offence 
in the Information, 248 Sc. 

4. Nor is any greater Certainty as to 
the Time, to be requir'd in the * 
101d. 

5. Witneſs ſworn de veritate præmiſſorum 
not ſufficient in Convictions; becauſe 
the Nature of the Evidence ought to 
appear to the Court, 213 

6. Yet Oath made de veritate præmiſſo- 
rum has been held fufficient, in Mar- 
gine, 1 ibid. 

7. Whether debite ſummonitus be a ſuffi- 
cient ſetting forth of the Summons? 

| 5 213 

8. A Conviction upon Stat. 5 Aun. for 

Preſervation of the Game, quaſh'd 
1 divers Exceptions, 286, 27 

9. Conviction upon Stat. 8 Ann. about 
the Aſſize of Bread, quaſh'd for Want 
of Certainty in the Charge; it bein 

only ſaid That the Bread une fs 
much Weight was bought in the De- 
fendant's Shop, whereas he ought to 
have been charg d direetiy with the 

Sale of it, = 155, 156 


: 


7C Co 


0 


_ 1 


7 


— 


Conulance of Pleas, 


Chaktets 1. 


Coffs 3. 
See <Etpolition of Uttows 
and Sthtences, 
Univerſities. 


1. Conuſance of Pleas triplex, Fuge 126 
2. Where Courts have a concurrent Ju- 
riſdiction, Priority of Suit give 
Preference, . ibid. 
3. Where Conuſance of Pleas is granted 
with excluſive Words, the Party im- 


- 


pleaded may make the Claim; other-| 


wiſe only the Lord, 
4. Other Differences ta 
nuſance 
excluſive Words, 


I2 
ken between Co- 


126, 127 


5. Of the Time of claiming Conuſance, | 


: . 427 
6. The Claim adjudged to come too late 


after Imparlance, 
7. It may be c : 
the Suit is brought in the Exchequer 


by Quo mmYs, 


Copphold and Copyholver. 


Spetitick Perfozinance. 
Surrender. 


” oy 
on 


See 


Le » 


1. Copyhold Lands deviſeable without | 


a Surrender, where the Teſtator has 
only an equitable and not the legal 
ee 0g 
2. Equity may fupply a defective Sar. 
n 5 47¹ 
2. Or even decree one where there is 
none, 1 e 
4. But "this ought to be done 
Favour of Purchaſers and Creditors, 
ed To 477 
Or of Wife Fand Children, who are 
cotifider'd in Law as Purchafers and 
Creditors, TE 471, 497 


5. 


6. A Copyholder in Fee, ſurrender'd 


3 3 4 
7. A Decree of Lord Somers's to 


s the 


of Pleas with and without | 


| 1.1329]; © 
laim d notwithſtanding} ge 


92 4 


471, 498 
only in 


to 
the Uſe of the Mortgagee in Fee, but 
before the Preſentment of the Surren- 
der became a Bankrupt. This defec- 
tive Surrender eftabliſh'd by Lord 


| Cowper againſt the Creditors, Page 492, 


94,495 
ſupply 
a Surrender in Favour of a Grand- 

child, revers'd in the Houſe of Lords, 
471 
8. A defective Surrender denied to be 

matle good in Caſe of a Wiſe provided 


for before, _ 
Cdꝛoner. 
Challenge 4, 5. 
wy {Jury and Juro? 5. 
Corporation. 
Appearante 2, 3. 
I Cuſtom 3. 
2 s Mandamus. 
Pay Oo 
Biſnomer. + 
Stat. 13 Car. 2. $f. 2. . r. 


{1. A Corporation muſt either be by 


Charter, or Preſcription, 147 
| 2. Can't bft without a Head, 346 


43. So that if a Mayor be not choſen 
Within the Time preſerib'd by the 


Charter; and there is no Proviſion in 
the Charter, for the old Mayor's con- 
tinuing in his Office till a new one 
be choſen, the Corporation 1s 3 

| 8 ibid. 

4. Not in the Power of the guonam Cor- 
poration in ſuch Caſe, to revive itſelf 

buy chooſing a new Head, wid. 

5. Whether they may be impower'd by 

a Writ under the Great Seal to pro- 
ceed to a new Election? ibid. 

6. Or whether it be not neceſſary for 
them to obtain a new Charter from the 


„ern? 5 ibi. 
7. Of the 'Qualifications neceſſary to 
65, 100 


Corporation Officers, 


8. Whe- 


5 


8. Whether the Offices in a Corporation 
are void or only voidable, when ex- 
ercis d by Perſons not qualified by 
receiving the Sacrament, according to 
the Statute of Charles 22 Page 65 
9. Whether a Power of Disfranchiſe- 


ment be a Power incident to every | 


Corporation; or whether it muſt be 
given by expreſs Words in the Char- 
ter ? 175 
20. Whether a Corporation can call the 
Election of any of their Members 
into Queſtion after Admiſſion ? 175, 

| 181 

11. And upon Suppoſal they may, Whe- 
ther they can expel Members not 
qualified, without Summons to make 
their Defence? 101, 102 
See Summons. FE | 
12. The Acts of a Corporation ſhall 


— AE AAS * „ — 


5 Coſts, 


Adminiſtration and Ad- 
miniſtrato? 6. 
Amendment 4. 
Bail in Civil Caſes 9. 
Certioꝛari 7. 
See  Continuance and Dif- 
| _ continuance 4. 
Damages 9. 
Executoꝛ. | 
1 Leaſe, Leſſoꝛ, Leſſee 3. 
Specifick Perfo2mance. 
l Stat. 3 Hen. 7. c. 10. 


1. Coſts may be given in the Spiritual 
Court, Page 262 
2. Coſts paid in Debt upon Bond, not- 
withſtanding Tender and Refuſal be- 
fore Action brought, 26 


not be vacated for Want of Summons | 3. Motion That the Defendant ſhould 


to ſuch Perſons as are de facto disfran- 
chis'd, tho' ſtill Members de jure, 


76,771 


13. Where by the Charter of Incorpo- 


ration, the Mayor, Recorder, (or in| 


his Abſence, Deputy-Recorder} and} 


Capital Burgeſſes, wel major pars corun- 


dem, are impower'd to chooſe Capital 


Burgeſſes; ſuch Elections may be | 


made without the Preſence of the Re- 
corder (or his Deputy) for the major 
pars eorundem refers not only to the 
Capital Burgeſſes, but to all the Per- 
ſons before named, 4, 75 
14. And therefore tho the Preſenoe of 


the Mayor be neceſſary to carporate | 


Acts, it is not beeanſe he is particu- 
larly named, but becauſe he is the 
| Head of the Corporatian, 75 
15. H a Charter requires Acts to be 


done by a Majority of the :Corpora- | 


tion, no Perfons can be removed but 


pay Coſts, becauſe a third Perſon had 
claim'd Conuſance of the Pleas and 
was refufed, not allow d, 136 


Covenant 82 Covenants. 


C Abatement 11. 
Agreements. 
B2each in Covenant, 
Debt c. 3, 4, 5. 
2. 


Warranty. 


I. Bond condition'd for the Payment of 
ſo much Money to H. HI: aſſigning 
over a Choſe in Action to the Obligee. 
If the Money be paid, aud no Aſſign- 
=_— made, Covenant will lie againſt, 

223 


See 


2. Lies upon a Covenant an Law by Di- 


miſi, without ſhewing an Eviction, 
| 143 


by a Majority of the 4vbole Number, 3. Covenant That the Leſſeęe ſhall qui- 


including the Perſons to be removed, 76 

15. Where Perſons elected are to be 
ſworn in before a Majority of the 
Corporation tunc ibi præſentium, Whe- 
ther ſuch Words make it neceſſary 
for this to be done before a Majority 
of the whole Number, or only with 

the · Conſent of the mayor Part of ſuch 
as are preſent? = ibid, 

5 | 


etly enjoy againft all dlaiming, or 
pretending to claim à Right in the 
Premiſles, extends to all Interruptions, 
be the Claim legal or not; provided 
it appear That the Difturber does 
not claim under the Leſſee himſelf, 
| 384 
4. Where Covenants relate to Land, 


they run with it, and attend upon 


the 


5 


C 


8 


— 


the Reverſion, ſo that the Heir may 


5. Covenants founded upon valuable 


Conſiderations are look d upon by a Court ot Aldermen, See Aldermen. 


Court of Equity in the ſame Light, 


as if they were actually . Court of Chancery, See Chancery. 


bring the Action, Page 158 | Court of Admiralty, See Admiralty. 


*r. 


8 407 ä 
6. And in Caſe there are any legal De- Court of Common Pleas, See Com- 


feds in the Execution of ſuch Cove- 
nants, they ſhall be aided by Equity, 
185 


7. Covenant for the Sale of Lands, and 
after the Money paid, the Vendor 
before Conveyance confeſs d Judg- 
ment to a Creditor; Lord Cowper of 
Opinion this ſhould. not affect the 
Purchaſer, becauſe in Equity, the 


mon Pleas Court. 


bi, Court of Exchequer, See Exchequer. 


Court of Honour. 


No ſuing for Fees in this Court, Page 264 


d is efteem'd to be ſold from th t Nind's Bench. See 
ern g e Court of Ring's Bench, See Ring's 


Time of the Covenant, 468, 498 | 
8. So where one covenants to ſell and 
convey, and dies before Conveyance, 
Equity will compel the Heir to exe- 
cute the Sale, | 469 
9. Otherwiſe if the Vendor be Tenant in 
Tail, 469, 476, 478 
To. Yet if one be Tenant in Tail, with 
2 Power to make Leaſes for three 
Lives, and covenants to make ſuch a 
Leaſe, his Covenant ſhall bind the 


Coverture, See Baron and Feme. | 


2. Xet Cuftom for the Advantage 


Cuſtom. 


Eccleſiaſtical Court 5, 6. 
See London and its Cuſtoms, 
JMerchants. 211 
ꝛeſcription. 


1. All unjuſt and unreaſonable Cuſtoms 


void, 133 
; of 


Counſel, See Trial. 1 PR Perſon to have the ſole 
| Uſe of a Trade in a certain Place, 
Court, oꝛ Courts. may be good; provided he has Stock 
enough to ſerve the Place, 131 
Abatement 9. 3. The ſame for a Corporation, ibid. 
At of the Court. 4. And Perſons not ſuppoſed to uſe the 


Conuſance of JIleasz . 


Trade, may yet by Cuſtom have a 


| Defence. Prerogative ratzone Dominii, That no 

Gee & Double Plea. Body ſhall uſe ſuch a Trade, within 
dee J Erro2 6. ſuch a Compaſs, without Licence 
| Judge. from them firſt obtain d., ibid. 

| Nonſuit. Cuſtos Bꝛevium, See Offices and 

Trial. e _ Dffficers 7. Ds 


An Uniformi of Practice in the Courts 


of Law to be wiſh'd and 1 


P. Da: 


. Q 
ir oy Court, Whether the Cauſe 


LIE Y x more «this the! Procidling O gegen 
75 D. . 10 the Delivery of the Prohibition, 
| 11. The firſt new. Trial We ebe 
an 
| Damages. | | 1 * Damages, 4 102 
rre 0 u gment 1, mw 
Aſimplit 9. Death. ; 
See : 7.5 e Re \rxrornep and Solicitsi EY 
50 Servant . Pre [55 3 i; 0 
' are Impedit. ! J Jeintenants; 0 4 
2 5 Lea 3 Hen. 7. . 1. eg "5 Joſnture * 
| 
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being originally of Tempordl Conu- x. . Definition of a Debt, . 
4 Lance, Damages ought PEP be 2. M Debt be 16 4% Gor | A Page 26: 
| the de Pe erde ny n e 2 | the e Defend — whe pony 952 e 
| of th e e oth . ee 
Opinion att ed) That | 3; Upon a Nil debet leaded, the 
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D 


Part for the Plaintiff, and Part for 
the Defendant, | 


the Action brought, this will be Va- 


riance between the Writ and the] 


Count, 1 
5. So if more appears to be due by the 

Declaration, than what was demand- 

ed in the Writ, it is a good Cauſe 

of Demurrer, and can't be help'd by 

a Remittitur, 69, 70 
See Rent. | 


6. For in Actions of Debt that lie for 


a Sum certain, no Demand can be of 
a leſſer Sum, without ſhewing how 
the reſt of the Debt is ſatisfied, 7, 

69, 70 


7. But where the Action lies in Da- 


mages, it is otherwiſe, 60, 70 
8. In Debt againſt an Executor the Ac- 
tion muſt be brought for the whole 
Sum that is due, let the Aſſets be 


ever ſo ſmall, that new Actions ma 


be prevented in Caſe of an Increaſe 
324, 325 


of Aſſets, | 
9. Debt will not lie for Money and In- 

tereſt, | 277 
10. Lies againſt a Goaler for an Eſcape, 


| 95 


Declaration. 


Actlons in general 4, 5. 
Action on the Caſe. 
Ation popular. 
Arreſt ot Judgment. 
See a pſt. 2 


ebt. 
| Juſtification 3. 


Treſpaſs. 
* UGerdidt. 


1. Where the Declaration is the firſt 
Step in the Action, it is erroneous, 
| 211 


2. If a Declaration be deliver d gene- 
rally of any Term, it has Relation to 


the firſt Day of the Term, 340 


3. But A Special Memorandum may be 
enter'd afterwards upon the Record, | 


to explain what Day of the Term it 
belongs to, | 
. 72 


- 


Hage 7 
4. If the Declaration be for leſs than 


| 34⁰ 


4. And that without Motion per Parker 
and Hatt, contra Eyre, Page 340 
5. Where the Title is of one Sort of 
Action, the Declaration can never 
change it to another, 210 
6. But it may make a fatal Variance 
between the Writ and the Declara- 
ties. 8 ibid. 
7. The Words us d in a Declaration ſhall 
ever be taken in the ſtrongeſt Senſe 
againſt him that uſes them, 331 
8. And yet ſee where and how far they 
may be ſupported by a neceſſary In- 
tendment, „ ibid. 
9. Surpluſage in the Declaration does 
no Hurt. 24223355 
10. In tranſitory Actions the Plaintiff 
may declare at any Time or Place, 


11. Only the Time alledged — * — 
be ſubſequent to the bringing of the 
5 Action, LIT 117 IL 
12. Where an Action is brought upon a 
Deed dated in foreign Parts, ſome 
Place in England ſhould be alledged 
- pro: forma, ,ͤ T_T 
13. And: yet when the Plaintiff declar'd 
upon a Deed dated at Fort &. George 
in Indibus Orientalibus, it was hel 
well; becauſe the Words in Indibus 
Orientalibus did not (it was ſaid) ne- 


_ ceflarily import the Place to be out 


of England, ibid. 


| 14. Whether Matters traverſable: may 


not in ſome Caſes, be ſet forth only 
by Way of Recital; or whether they 


muſt be always poſitively averr'd ? 


| 15. Declaration by Aſſignee of Ball- 


Bond held naught for want of aver- 
ring the Return of the Writ, ibid. 


16. Whether in Debt upon Judgment in 


B. R. pending Error in the Exche- 
quer Chamber, the Declaration ſhould 
be upon a Record in B. R. or in Ex- 
chequer- Chamber? 16, 17 
17. In an Action on the Caſe Plaintiff 
declar'd for incloſing ſo many Acres 
of Land, Parcel Communiæ Faſturæ, 
and held well after Verdict; tho' in 
legal Proceedings, the Word Communia 
generally ſignifies not the Place but 
the Right of Commoning, 184 


Decree, 


* of <4 > @ ©. 


Co "IIA ASCE. 


—_— ” 
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Detcree. - 


+ 


2. A Deerce in Chancery NW, 471 
3. A Decree in the Exchequer reversd, 


Deeds and Conveyances. 
{ Attozney and Solicito? 3. 


Copy 
3. T's. 


3- But not by Parol Evidence, che there 
\. ſhould be no Copy, (durum) 


__ tbd. 


* 


8 Deed that was not loſt, but proved 
to be in the Poſſeſſion of the other 
5. According to the common Rules of 
Indenture, the Words of a Deed are 


as poſſible, according to the Intention 
of the Parties, 1 47 
7. The Grantor's Name omitted in the 
Body of a tripartite Deed, and ſup- 
... Plied by tlie Intention, 45 Cc. 
8. It is a Maxim of Law, That a Deed 
ſhall never be conſtrued void, if it 


9. Where the Conveyance will not take 


what the Parties deſigned, 35 


i 
1 
1 
; 


1. A Decree. againſt a Tenant for Life |. - 


504. 
- . +4 : 1 
. * 


4. Yet held that Parol Evidence ſhould] 
be allowed to ſhew.the Contents of a | 


ibid. 


the Words of all the Parties, 47, 481 
6. Deeds are to be interpreted, as much 


can by any Means be made good, 46 


Effect the Way it was intended, there | 
rather than it ſhould have no Effect, 
it ſhall paſs by another Way than 


o. What Deeds and Conveyances thall 


be deem'd void and fraudulent quoad 
Creditors; and what valid, Page 247, 
489 Se. 


will not bind the Iſſue, Huge 480 11. Defects in voluntary Convey ances 


not much fayourd in Equity, 469 
12. But Equity will decree Conveyances, 
or ſupply the defe&ive Execution of 
Powers in Favour of Creditors and 
| © Purchaſers J 
13. Or in Caſe of making Proviſion for 
younger Children, 471, 497 


Common Recovery. 14. In voluntary Conveyances Proviſion 
I Declaration 12, 13. or no Proviſion material, but not in 
| Feoffment, | _ thoſe founded on valuable Conſidera - 
Gow Fines. iu for. CS ST LIEN 478 
ee 3 Jointenants 4, 3, 6. |See Copybold and Copybolder 8. 
- | Ine of the Body 7,8. 4 J 
7 - os e Settlements. - Deer⸗ſtealing, See Convittion. 
_ bligat on, Dbligo?, Obligee. 1051 | | | 
_ CPowers.&. | Default. 
1. Antedating Deeds in ſome Caſes Fe-l See 4 — 7. 
lony, — Judgment ro. 
2. A Deed, when loft by an inevitable „ 
Accident, may be proved by aa Defence. 


1. Where no Defence is made, the Courts 
at Law take the Matter yo conſeſſo 
and give Sentence for the Plaintiff, 
without d him to prove the 
„ ö 440 

2. The ſame Practice in the Court of 
A 431 
3. But it is otherwiſe in the Spiritual 
Court, where Proof is requir'd, 440 


id Arreſt of Jud ment : 
See WMeguelt. 


Truth of his Ca 


1. Whether if Debt be brought upon a 
Note in a Caſe where a Demand is 
neceſſary, the Action itſelf be not a 
Demand? 38 

2. In Eſcape brought againſt the Mar- 
ſhall of the King's Bench, upon 8 9 
W. g. cap. 27. Court inclined to think 
the Demand for 2 the Pri- 

ſoner, no particular Hour being ap- 

pointed in the Notice, ought to have 


© 


See Leaſe, Leſſor, Lelſee. 


+ been 


x ˙ I ens gs is — A 


| 69 
7. Where the plant wii has no Way to 


en at t iter "En ma ths Hay 
=) EST lve o 54. Fate 396 


Aud likewiſe That t Demand Th 
. hoew ; upon 5, tf M 
al 


ot 1 22 


4. But 'held That 8 7 
dance; a 2 1 mand a 14 vs 
no wy. t ere, would be ficient, 


1 15 396, 597 
1 i ; | - Demiiteet,.. | | WEE 41 


1 on the Cate, FR 
ſſumpſit 8. 
Continuance and Dit. 
tontinuante 3. 


1. Motion upon Stat. 4 & 5 1 * 
Leave to 5 ead and demur at the ſame 


eren, 


Time, refus d; becauſe a Demurrer is 
no Plea, but an Exeuſe lor not plead- 
ing, 280, 281 

2. There can be ne Pemurrer att i 
Demurrer, 

2 ff Delay. in lens. as are — 
atters of Form, and Would be cu 
by Verdi, are ot aid upofl a 
general Demurrer 4 Jas! 
«toi Amendment o te x, 42 

E 


05 vantage can be tak = 
ble Plea upon 1 without { xt. 


in the 
3. — wableneß of 0 
5. If one pleads: in Bar to an . 


ſuch Matter as goes but to Part of the| 
Action, it is good Cauſe of Demurrer,f 


23. 324 

6. Where a Man has good Cauſe of De- 
wp 4. at the Time of his demurring, 
& of the vv arty aL 


| a; make it 


i K "les, yer Hacttum 
pn ar- 
5 8 i bid. 125 


e Ne ann witze pr | 


— a" Cauſe « of Dr to both 
1 Page 323 c. 
the 2 be to veral 

"pr clint m. the 
Angular Numtber held well! for e 
tum is nomen bollelivum, and to bse 
taken reddeitdo fingula ſinanff, + 424 


+ » 322 


65, kho' Tr. Demurrer to an Appeal of Kage” 


for divers Exceptions, 


12. Debt upon Bond 00 * 


fo much ta J. . and m cio, 
as they came of Age; ju 1 Allo upon 


Demurrer pr6 Quer the De- 
fendant did not Ly whe tf came 
— {HTC RT 329 

Debr upon Bond coniB{f : to 
1 5 his Erecutors We 11 . 
Fim 0 es as it 


1 1 * 5 


of 1000 1. Mann 1 1 
ſhould becen Hue. Defendant pleads 
he paid ws e rant be- 


6550 3 Judgmeſt up 77 
Wy auſe not — That 
12 dl. 


and that K. & was his K. 
bre the Plaintiff had not 5 
- other Cauſe for his Demurrer by Rea- 

ſon of the Defendant's not Hewin 
© W at was Une,” nor wh. Was "he aid 5 


13. Special Hou liter to 4 Nellie , 
525 1 ae 15 nec tion 

whion, inflead of Er hor pe vuod 

9 7 ta pe Futriam; diſallowed, {Ih 4 | 
18. Where the Plaintiff had. Jude 

8 A Special Demurter, fe Y 


efendants Concludi 
in Bar 0 the Cbuntry, BY, 
' Dopitture, 
1. Var rying from e Wb 
alledged; nd Departure, 88 
22 Therefore varying in the eplication | 


in the Time big. by oo laid in the 


| the Defendant's Pleas bad; 1 | 


2 


tration, is no Departure in ttan- 


lp himſelf but by murrer, 267 Actions, 5 
. Defendant i ins ebt upon Bond, 5 3. Ap che Bs Bouks this v 
Has, 2 ee hes 11 250 upon the (Jaye belt $4 Ln bh parture mid. 
.. Monty, {hou azar ole. his + br at Bait the De Defen- 

_. Eanſe upon a Demurrer, Equity wil dant p 640 s 16 Capias, and rejoins 

. © Hot. relieve im, b 2034 That the Capi was indented by Er- 
9. Debt àgainſt two Executors, one of ror, tis a Departure, e 


I 


- 


Fr: Depoſitions. 


Depoſitions in a Chancery Cauſe, tho 
the Bill and Anſwer happen to be 
loſt, may be allowed as Evidence to 
ſupply any Point in a Will, where 
the Will is ſilent; but not to contra- 


dict it, | . Fage 15 
Deputy. 


Evidence 13. 
See J Hffices and Officers 6, 7. 


Deputy Marſhal of the King's 
Bench, See Demand 3. 


Deputy-Reco2der. 


Co2pozation 13. 
Mapoꝛ. 


Deſcent. 


Aliens. . 
Attainder 6. 
Deviſe. 
Monks. 


x. The Heir ſhall be eſteem'd in by De- 
ſcent, where the Land might poſſibly 
have veſted in the Anceſtor, 421, 425 


See | 


See 


2, Where an Heir ſhall be by De-| 


ſcent of an Eſtate, which could never 
veſt in the Anceſtor, 421 


Deſertion, See Mutiny, 
Devite. 


(Allens. 
Copyhold and Copyholder 1. 
Heir, oꝛ Heirs. 

Legacy and Legatee. 
Papiſt. . 


See 


1. Deviſe included in the legal Senſe of 


the Word Purchaſe, 92, 95, 234, 242, 


483, 547 


2. Deviſe of Lands to the Poor of a Pa- 


riſh is a void Deviſe, Page 94 
3. Where there is no Deviſee at the 
Death of the Teſtator, when the Will 
is to take Effect, the Deviſe is void, 
371, 372, 421 

4. Deviſe of Lands to A. in Tail, A. 
dies leaving Iſſue Male in the Life- 
time of the Teſtator, the Deviſe is 
void, and the Iſſue cannot take, 98 


3. No Difference in this Reſpect, be- 


tween a Deviſe in Fee and in Tail, 
99, 374 &c. 
Whether a Republication of the Will 
after the Neath of A. ſhall make a 
Difference ? 98, 99, 375, 376 
. Deviſe to A. in Tail, Remainder to 
B. and the Iſſue of her Body, Re- 
mainder to the right Heirs of A. for 
ever. A. dies without Iſſue living the 
Teſtator; B. after the making of the 
Will has Iſſue C. found to be Heir at 
Law to A. and dies likewiſe in the 
Life- time of the Teſtator. Adjudged 
a void Deviſe, and conſequently that 
the Deviſor's Heir at Law, and not C. 
ſhould have the Land; thoſe Words, 
Iſſue of her Body, and Remainder to the 
right fleirs of A. for ever being held 
Words of Limitation and not of Pur- 

_ chaſe, | 369 Se. 
8. Deviſe to A. B. and C. to take ſuc- 
ceſſively, void for the Uncertainty, 
104 

9. Aliter where the Deviſe was to A. 
and his two Brothers ſucceſſive; for in 
the Caſe of Brothers, the Law dire&z 
who ſhall take firſt; and here the 
Perſon named in the Will, was found 
by Verdict to be the eldeſt Brother, 
103, 104 

10. A latter Deviſe, tho void, is a Revo- 
cation of a former, if inconſiſtent, 94, 


| 2 
11. But Revocations from Inconſiſten- 
cies will not be admitted, unleſs 
where the Inconſiſtency 1s plain and 
_ unavoidable, 521 
12. Therefore, if there be two Deviſes 
in a Will of the ſame Lands, the 
Law will make the Deviſees Join- 
tenants, rather than the latter Deviſe 
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ſhould be eſteem'd a Revocation of 
the former, Page 522 


13. A Deviſe of all the Perſonal Eſtate, | 


will paſs whatever Perſonal Eſtate the 
Teſtator dies poſleſs'd of, 532 
14. But by a Deviſe of all the Real E- 
| ſtate, no more will paſs than what 
the Teſtator had an Intereſt in, at the 
making his Will, „ tid, 
15. The Reaſon of this Difference, in 
the Deviſes of Real and P:rſonal E- 
ſtate, afſign'd by the Lord Chancellor, 


ibid. 


16. Another Reaſon of this Difference 
offer'd by the Author of the Reports, 
| 13 | ibid. 
17. Whether the Teſtator's Manuſcript 
Works will paſs by a Deviſe of all 
the Refidue of his Perſonal Eſtate ? 


| 539 
18. Whether they will paſs by a Deviſe 
30. A. deviſes all his Land Sc. when 
he had no Land, but only had oblig'd 


of Houſhold Goods and Furniture ; 
| | 53 
19. Deviſe of a Shilling to an eldeſt 


Son in Satisfaction of all Claims, De- 
creed ſufficient to exclude him from | 


his diſtributory Share of the Teſta- 
tor's Perſonal Eſtate not diſpos'd of, 


i 824 

20. A Deviſe of the Surplus of Lands 
(to be ſold for the Payment of Debts 
and Legacies) is in Equity a Real 
0 Deviſe, 92, 237, 483, 537 
21. In ſuch Caſe the Reſiduary Legatees 
may pay the Legacies, and pray to 
have the Land, 
22. If Lands are deviſed to be ſold for 
the Payment of Debts, and are of no 
greater Value than what is ſufficient 
for that Purpoſe, Whether the Credi- 
tors may pray to have the Lands? 


| | | 91, 94 
23. A Deviſe of the Profits of Land will 
even at Law paſs the Land itſelf, 94 
| 287 
24. Whatever 18 deſcendible to the Heir 
at Law as Real Eſtate, is deviſeable as 
: ſuch, | 528 
See Annuity 1. 


25. The Word Lands ſufficient to paſs a 


- Fee-Farm Rent; eſpecially where it 
appears to be the Intention of the 


JTeſtator that it ſhould paſs, 326 


1 


91, 240, 241 


26. Teſtator ſeiz'd of a Fee-Farm Rent 
iſſuing out of the Manor of F. and 
of no other Land, devisd his Manor 
of F. to J. . Held the Fee-Farm Rent 
well paſs d, Page 325 
27. Teſtator ſeiz d of a Portion of Tithes 
in Fee and nothing elſe, devis d all 
his free Lands. Tithes paſs'd, 525, 
| | | 6 


| * 52 
28. Land contracted for in April, Teſta. 
tor makes his Will in June, and de- 
viſes his Freehold Lands to Truſtees, 
Time fix'd by Articles for the Con- 
veyance was at Michaelmas. Decreed 
by Lord Harcourt the Land paſs'd, 528 
29. Deviſe in a Codicil of all the Lands 
purchas'd ſince the making of the 
Will. Decreed that all the Lands 
contracted for, as well thoſe which 
had not been convey, as thoſe which 
had, did paſs by the Codicil, 526 Sec. 


himſelf by Marriage Articles to pur- 

chaſe Lands to the Value of 14007. 

Decreed by Lord Harcourt, and affirm'd 
upon a Rehearing by Lord Chancellor 

Cowper, That the 1400 J. ſhould be 

conſider'd as Real Eſtate, and was well 

paſs'd by the Will,, 528 
See Marriage Agreements, © 


31. Where the Teſtator deviſes his 


Lands to be ſold for the Payment of 
Debts, Equity will decree a Sale of 
the Lands purchas'd afterwards, tho 
there were no Articles enter'd into 
precedent to the Wall, 529 
32. Land devis'd to the Wife of J. &. 
FJ. S. dies, the Wife marries J. D. 
and then the Deviſor dies. The Wife 
of J. D. ſhall take the Land, 371 


32. Where a Deviſe is to Children, a 


Grandchild can't come in to take as 
one of the Children, - 376 


34. A Deviſe of Lands to the Heir after 


the Death of the Wife, gives by Im- 
plication, an Eſtate for Life to the 


Wife, | | E419 
35. Otherwiſe where the Deviſe is to a 
Stranger, bid. 


36. J. & having ſeveral Sons and Daugh- 
ters, deviſes his Land to H. his young- 
eſt Son for the Term of his Life, he 


OT 


— 


= 


or his Heirs paying ſuch and ſuch 


Annuities to the reſt of the Teſtators 


Children; and after the Death of H. 
and his Wife, to go equally among 


the Sons and Daughters of H. Lord 


Chancellor of Opinion, That the Wife 
ought to have an Eſtate for Life by 
Implication ; and that the Teſtator's 
eldeſt Son and Heir, who claim'd the 
Land (as not diſpos'd of by Will) du- 


ring the intervening Time between] 


the Death of H. and the Death of his 
Wife, was excluded by the Annuity. 
But this being Matter triable at Law, 
he directed an Iſſue accordingly, Fage 

: ET 416 &c. 

37. A Deviſe of Lands to Wife for Life, 
then to diſpoſe of according to her 
Pleaſure, provided it be to ſome one 
of the Teſtator's Children, gives an 
Eſtate for Life with Power to diſpoſe 
=... 31 c. 71 Se. 
38. A Term was devisd to A. for the 
Term of his natural Liſe, and no 
longer; Remainder to ſuch of his Iſſue 
to be begotten, as he ſhould deviſe 
the ſame unto; and if he ſhould: die 


without Iſſue, the Reſidue of the 


Term was devisd to B. Deviſe over 
to B. good; for thoſe latter Words die 
without Iſſue are here to be underſtood 


in the vulgar Senſe (viz. die without | 


Iſſue living at the Iime of his Death) 
and raiſe no Eſtate-Tail by Implica- 
cation to A. he having before an ex- 
preſs Eſtate for Life, with Power Gs. 

; : 402, 403 

39. A Deviſe to 7.8. for the Term of 
his natural Life only, without Im- 
peachment of Waſte, then to the Iſ- 
tne Male of his Body, Remainder to 
the Heirs Males of the Body. of that 


Iſſue. The Deviſee made Tenant for 
Life, Remainder to the Iſſue in Tail, 
| 181 &c. 


40. If a Deviſe be made to H. and to 
the Iſſue (or to H. and to the Chil- 
dren) of his Body, it paſſes an Eſtate- 

„ „ 376 

41. But if the Deviſe be to H. and 
after his Death to his Children, or his 
Iſſue; the Iſſue ſhall take by Way of 


42. Deviſe to J. C. and his Heirs paſle* 
an Eſtate in Fee, Page 374, 375 
42. No other Difference between a De- 
viſe in Fee and in Tail, but only that 
in the one Caſe the Deviſee has a 
greater Choice and Variety of Ways to 
defeat the Iſſue, than in the other, 374 
43. A Deviſe of Lands to Truſtees, tho 
the Words and their Heirs be omitted, 
ſhall convey to 'em an Eſtate in Fee, 
if no other Eſtate can ſupport the 
Uſes. deſign'd by the Teſtator in the 
Deviſe, 523 
44. One deviſes his Lands to Truſtees 
and their Heirs for the Term of 500 
Years, for Payment of 30 J. per Ann. 
to A. the eldeſt Son of Deviſor du- 
ring Life; and after the Determina- 
tion of the ſaid Term, then to the eld- 
eſt Son of A. in Tail-Male; Remain- 
der over to B. ſecond Son of Deviſor. 
A. has no Iſſue at the Time of the 
Teſtator's Death. Caſe ſtated and ſent 
to the Judges of B. R. who certified 
their Opinion to be, That the Deviſe 
to the eldeſt Son of A. was void; and 
that the Remainder to B. was veſted 
in him upon the Death of the Teſta- 
tor: But the Lord Chancellor decla- 
ring, he thought the Intention of the 
Teſtator, not to diſinherit the Iſſue 
of his eldeſt Son, ought to be ſup- 
ported if poſſible; and ordering the 
Cauſe to ſtand over, the Parties agreed 
it, l p: 501, 502 
45. One devis'd Land to his Wife for 
Life, Remainder to his ſecond Son A. 
in Fee; provided and nevertheleſs, 
That if his third Son B. ſhould with- 
in three Months after the Death of 
the Wife, Pay 5ool. to A. then he 
deviſed it to B. and his Heirs. B. dies 
after the Teſtator, in the Life-time of 
the Wife. Decreed the Heir of B. 
might pay the Money, and ſhould 
take the Land as an executory Deviſe 
and by Way of Deſcent, 419 Ce. 


46. Before what Time an executory De- 
viſe of a Fee upon a Fee was not al- 
lowed, unleſs upon a Contingency to 
happen during the Life of one or more 

gat the Time of the 

75h 422 


Perſons in Bein 
Settlement, 


Remainder, 376 


47. But 


D 


47. But the Law is now ſettled, That in 
Caſe of a Contingency, which cannot 
in the Nature of it precede the Death 
of a Perſon, a reaſonable Time may 
be allowed ſubſequent to the Deceaſe 
of that Perſon for the Performance of 
the Condition, and a Fee limited 
thereupon is good, Page 422 
48. In ſuch Caſe a Year has been held 
no unreaſonable Time, tid. 


Diminution, See Erro2 6. 
Diſability. _ 
1. Diſabilities by Common Law of 


three Sorts, 359 
2. Diſability propter delictum, 1bid. 


3. Diſability propter defectum ſubjectionis, 


| ibid. 

4. Diſability cauſa profeſſionis, 360 
5. Of Diſabilities created by Statute, 
See Pu piſt. | | 

6. At the Common Law no Perſons al- 
low'd to avoid Actions by pleading 
Diſability in themſelves, _ 161 


Dlttent, See Deſcent. 


Diſcontinuance of Ations and P2o- 
ceſs, See Continuance a 
- continuance. 


Diſcontinuance of Eſtates, 


Fines, 
Diſcretion. . 


1, A. by Will diſinherits his Son 
in Favour of B. and tells B. if his 
Son ſhould behave himſelf reſpectfully 
to him, and not diſturb him in the 
Enjoyment of his Eſtate, he might if 


See 


he thought fit, give him twenty or | 


forty Pounds per Quarter. Decreed, 
That B. ſhould pay the forty Pounds 
per Quarter to the Son, notwithſtand- 


ing he had firſt brought an Ejedment | 
at Common Law againſt B. and after | 


that a Bill in Equity, 404. 
A Daughter deviſes all her Perſonal 
Eſtate to her Mother, to diſpoſe of as 
ſhe ſhould think fit, and tells her Mo- 


| | See 1 


nd Dil⸗ 


to my Niece, but I leave it entirely to you. 

Decreed the Mother ſhould be eſteem'd 
a Truſtee for the Niece, and ſhould 
pay her the 180 J. (but without In- 
tereſt) notwithſtanding general Miſ- 

behaviour alledged in the Niece, Page 
| | 3 . 4 404, 403 
But held the Truſt might have been 
forfeited, had particular Inſtances of 
Miſbehaviour been afſign'd, 40; 


Distranchiſement. 


Appearance 2. 
Co2pozation. 


Diſſeiſin and Seiſin, Diſſeiſoz, Dif- 


„ 
5 are, LLUM eſſee. 
See Monks. : | 

Pleas and Pleadings 21. 


1. Seiſin implies a Freehold, I25 
2. An Entry in Purſuance of a void 
Leaſe, to be taken for a Diſſeiſin, 265 


' Diſtreſs. 


Ambaſſadozs 6. 


See Stat. 2 M. & M. [ef 1. cap. 5. 


| ; | 7 Diſtribution. 


 E©Deviſe i 9. 
See Executoꝛ. | | 
Stat. 22 © 23 Car. 2. cap. 10. 


32 The Eſtate of an Inteſtate, made di- 
ſtributable by ſeveral ancient Laws, 
almoſt in the ſame Manner as it is 


ther, Tou may if you pleaſe give 180 l. 


now by the Statute of Car. 2. 442 
Diviſion, 
Arreſt of Judgment 1, 2. 
See Y Fxecution. © 
Rent. 3 
'Doit02s of Phyſick, See Phyſicians. 
e D.oiulle 


* 96—ͤ— 


— 


> Double Plea. 


Adminiſtration and Admini- 
ſtratoꝛ 5. 
Demurrer 4. 


Deir 15. 


1. By Stat. 4 & 5 Ann. for Amendment 
of the Law, the Defendant in any 


See 


Action or Suit, may, with Leave of | 


the Court, plead double, if he ſhall 
think it neceſſary for his Defence, 
| Page 280 


But it is the Duty of the Court not 


to aſſiſt the Defendant by giving 
Leave to plead donble, unleſs upon 
probable Ground that the Demand of 
the Plaintiff quoad the Defendant, 
cannot be maintain'd, 
3. Whether a Defendant in Error may 
have Leave to plead double by Vir- 
tue of this Statute ? 326, 327 


Dower, 


Aſets 9. 
Erro2 9, IO. 


= 


Eaſter Offerings, See Pꝛohibition 11. 


Eccleſiaſtical Court. 


[Adminiſtration and Ad⸗ 
a | miniſtrato? 1, 2, 3» 
| Baron and Feme 22, 23. 
I Coſts r. 3 
See < Damages 10. 
| Bzohibition 
20hi "By 
Moꝛds ſuable in the Spi⸗ 
ritual Court, oꝛ not, 


ceed by their own Rules, in Matters 
of Form (tho' not Subſtance) even in 
thoſe Things, wherein they derive 
their Juriſdiction from the Statute Law, 


64 


335 


ö 


The Eccleſiaſtical Court may pro- | 


2. Whether Proctors may ſue in this 
Court for Fees, Reſolutions both 
Ways, Page 264 


3. But Extortion in taking Fees allow- 


ed to be tried here, 20863 
4. Some Kinds of Defamation, not of 
Spiritual Conuſance, 2" »J 
5. If Words of Spiritual Conuſance are 
ſpoken in a Place where they are 
puniſhable by Virtue of any particular 
Cuſtom, the Juriſdiction of the Spiri- 
tual Court is taken away, 439, 440 
6. The Trial of a Cuſtom may not be 
permitted in the Spiritual Court, be- 
cauſe the Proof requir'd there is very 
different from that requir'd at Com- 
mon Law, 441 
7. Tho' a Preſcription concerning the 
Right of chooſing Church-Wardens, 
be a Matter triable at Common Law, 
by a Jury; yet Sentence muſt be 
given in the Spiritual Court, 12 
8. Appeals are to be made within fif- 
teen Days after Sentence, by Statute 
24 Hen. 8. 8 12. 386 
9. In what Caſes, and how far, the Ec- 
cleſiaſtical and Temporal Courts may 


| exerciſe a concurrent Juriſdiction, 385, 


See 1 


386 
Ejedtment. 


Chancery 3, 6, 7. 
Leaſe, Leib, Tele 2. 


1. Ejectment is a poſſeſſory Action, 177 

2. Yet unleſs the Perſon turn d out (tho 
by one that had no Right) can prove 
his Title, he ſhall not recover, ibid. 

3. It is a Maxim of Common Law, that 
a Man may try his Right by Eject- 
ment as often as he pleaſes, 2 


Election. 


Aſſets T, 9. | 
ine 3. 
See * 
219. | 82 
tatutes in general 22. 
Stat. 9 & 10 W. 3. cap. 15. 


Where and how far 2 55 will deter- 
mine the Election the Party hath at 


462, 487, 489 


Law, 


7 F Election 


= 


F 


— 


— . — — 9 * 


Election of Officers. 


Aﬀton on the Caſe 3. 
See CMpozation. 
King's Bench 7. 
Elegit. 
See Fee-Farm Rent. 
1. An Elegit which ſet forth Judgment 


to have been given on the ↄth of 7a-| 
nuary, when in Fact it was given up- 


on the 23d of Ofober, and 1ign'd the 


gth of January, denied to be amend- 
ed | Huge 67, 68 


2. Where an Elegit was held amendable, 
68 
Embaſſadozs, See Ambaſſadozs, 
Emparlance, See Jmparlance. 
_ Encloſures, See Incloſures. 
Entry. 
Common Recovery 3. 
See < Oiſſeiſin aud Seiſin, Diſ- 
C ſeiloꝛ, Diſſeiſee 2. 
Equity. 
arims of Law and Equity. 
Se L Role in Equity, | 
Where the Intention of doing a Thing 
plainly appears, Want of Circum- 


ſtances ſhall not avoid the Act in ne | 
467 | 
 [|r13. Matter pleadable in Abatement, 


quit, | 
2 Exroꝛ. 
(Adminiſtrazion and Ad- 
miniſtrato? 6. 

| Atto2ney and Solicitoꝛ 4. 
Bail in Civil Caſes, 
Double Plea 3. 

Executoꝛ 16. 

Fine 5, 6. 

See Judgment 5, 6. 

Jury and Juroꝛ. 
'Dutlawwy 3. 

| Quare Jmpedit 10, 11 
| Return of Writs 6, 7, 8. 
I Stat. 3 Hen. 7. cap. 10. 

[| Uariance, 


CTArits, 74 


2. It is a Remedy given the Party by 


1. A Writ of Error is a Writ of Right, 


Fave 275 


the Common Law, 282 
3. Writs of Error into the Exchequer- 
Chamber are given by Stat. 27 Elia. 
cap. 8. OED 275 


| 4. Where a Writ of Error varies from 


the Record, the Record is not re- 
moved, 367, 368 
5. Difference, as to the Removal of the 
Record, when Writs of Error are of 
Judgments given in the Superior 
Courts, and when in the Inferior, 
3 17, 142 

See Declaration 16. | 
6. No Diminution can be alledged of 
Records out of the Inferior Courts, 172 


| 7. In Debt, if the Writ of Error be d 


placito debiti generally without diſtin- 
guiſhing whether Bond &c. it is ſuffi- 


9. The ſame in Dower, 
| 10. Where Want of Abridgment was af- 


cient, ES 226 
8. So in Treſpaſs, ibid. 
ibid. 


ſign d for Error in a Writ of Dower, 
and not allowed, 30. 
11. Want of an Original was aſſign d 
for Error in an Action of Debt, and 
upon the Return to a Certiorari it ap- 
peard, That the Original was a Quare 
clauſum fregit. Court of Opinion the 
Judgment ſhould be revers'd becauſe 
of an ill Original, 318, 319 
12. Where the Want of fifteen Days be- 
tween the Teſte and the Return of 


the Writ ſhall not be Cauſe of Error, 
| . 


may not be aſſign'd for Error in Fact, 
| | 166 


14. In Caſe without Writ or Bill, where 


the Plea, as to the Matter of it was in 
Abatement, but concluded as a Plea 
in Bar, petit judicium de narration, 
Error inſiſted upon, That there ſhould 
have been no final Judgment, but a 
| Reſpondeas Ouſter; difallow'd, 192, 210 


| 15. Aſumpſit brought by an Executor 
upon two Promiſes made to the Teſta- 
tor, and one to himſelf; and after a 


Remittitur enter d upon the two firſt 
Promiſes, and Judgment obtain'd -_ 


E 


E 


the third, Error aſſign'd That the Pro- 
bate was void, as appearing upon 
Oyer to have been dated four Months 
before the Time alledged for making 
the Promiſes to the Teſtator. But the 
Court held, That thoſe Promiſes ha- 
ving been yielded naught by the Re- 


Evidence. 


Amanacks 4. 

Anſwer in Chancery. 

Convifion 4. 

Deeds and Conveyances 2, 3, 4. 
| Depolitions. 


mittitur, the Probate ſhould be deem'd 
5 Erecuto? 27, 32, 33. 


good, and the Time of ee Fraud 
taken, ©, 171 en 
aken, n e 3 2, 3, 4. 
| 45 SEM fLLNY i. 
2 | Witneſſes. 
Debt x0. I. If a Plaintiff in Chancery makes any 


See Demand 2, 3, 4. 
Stat. 1 Rich. 2. cap. 12. 


1. Eſcape brought againſt the Marſhal 


of the King's Bench Priſon, upon Stat.] 2. 


8&9 W.3. cap: 7. 394 Cc. 
2, One Day's Notice in Writing to be 
given for producing the Priſoner, 394 
3. Whether the particular Time of Day, 


as well as the Day itſelf, ought to be! 3. 


| ſpecified in the Notice? 393, 396 


Eſtate. | 4. The Chirograph of a Fine ſhall not 

| be falſified by Parol Evidence, 42 

Deſcent. 5. Nor by the Date of the Concord, tho 

See Fee ⸗ſimple. | that be Matter of Record, 43, 44 
Tall. 6. Parol Declarations not to be allowed 

(ordinariiyj) as Evidence to explain 


1. An Eſtate in Fee- ſimple, Tail, or for 
Life, by what Words of a Will it 
may be created, See Deviſe. 


2. Of veſting and reveſting of Eſtates, 8. 


360 &c. 366, 412 &c. 

3. Where and by what Means, an Eſtate 

of Inheritance once veſted, may be 

turned into a meer Poſſibility, 412, 413 
See Poſſibility. | 

4. A future Intereſt in an Eſtate of In- 

heritance will deſcend to the Heir, 421 


2 


— 


F. A Power to diſpoſe of an Eſtate in 9. 


Fee, may be executed in Tail, 31, 71 


one a Defendant without Cauſe, he 
ſhall not be allowed the Benefit of 
his Evidence, Fage 19 
But it is otherwiſe in the Cale of 
Truſtees; for the Plaintiff may make 
Uſe of their Evidence, tho' they be 
Defendants, becauſe it is neceſſary to 
make them ſo, | 20 
Where there are ſeveral Defendants 
in Chancery, each of em may make 


Uſe of the Evidence of the reſt, 19 


Wills, 


99 
7. No Regard to be had to em in a De- 


viſe of Lands, — 418 
Lands devisd to 4. in Tail, who 


dies in the Life-time of the Teſtator, 


leaving Iſſue Male, and then the Will 


is re- publiſned. Parol Declarations of 
the Teſtator offer'd in Evidence, to 
prove it was his Intention, That the 
Iſſue Male of A. ſhould take by the 
Will; but refus'd, 990 
Law the ſame even where the Parol 


Declaration 1s referr d to by the Will, 
wid. 


_ Effoppel. 10. Yet Parol Evidence may be admit- 


See 1 Challenge 2. 


ted to explain a Will in Affirmance 
of the Common Law, and to ouſt a 
Rule in Equity, 909, 400 


Common Recovery 2. 
II. Therefore where the Reſiduum was 


No Eſtoppel will bind the Crown, 200 | 
Eſtreats, See Recognizance 4, 5. | 


undiſpos'd of, Parol Evidence was re- 
ceivd, to prove the Teſtator did de- 
ſign his Executor ſhould have it, zb1d. 

| | 12. And 


” 


i 2. And Parol Evidence is good in Wills 


by Way of Averment, where two 
Things or two Perſons are of the ſame 
Name; and that in the Caſe of real 
Deviles, 5 Page 100 
13. The Copy of a Revocation of the 
Deputation to an Office, offer d in 
Evidence of the Revocation, diſal- 
low'd; becauſe it did not appear but 


the Original might have been pro- = 


duced, | | 4 
14. A Copy of the Condemnation of a 
Ship in the Admiralty Court of France, 
was offer'd in Evidence at NViſi prius 
B. R. but refus'd for Want of the Seal 
of the Court, | 108, 109 
15. Copy of a Rule of Court, to make 


it Evidence in any other Court, muſt | 


be ſign'd by the Judge himſelf, 109 
16. But at Niſi prius, where it is the ſame 
Court, it is ſufficient if it be ſign'd 
by the Officer of the Court, ibid. 
17. Where no other Evidence of an Act 
of Parliament ſhall be allow'd, but an 
Exemplification of it under the Great 
Seal, | 126 


18. Many Authorities in the Court of] 


Chancery where Bonds have been 
conſider d as Evidences of Agreements, 
518 

19. A Bond condition'd for the Perfor- 
mance of a Marriage Agreement; de-| 
creed the Obligor ſhould not be per- 
mitted to forfeit the Penalty, but that 
the Bond ſhould be taken as an Evi-| 
dence of the Agreement, 50% &c. 
20. A Bond condition'd for the Surren- | 
dry of a Copyhold upon the Pay- 
ment of 200 J. Decreed to be taken 
as an Evidence of an Agreement for 

a Surrendry on the Part of the Obli- 
Sr, | | | 515 Se . 
22, What is given in Evidence in one 
Aclion, cannot be made Uſe of as E- 
vidence in another, — 292 


Exceptions. 
| Wargis of Law and Equity 2. 
See | [ | 


atutes in general 13. 
(Trial 5. 


9. The Addition of CHiothecario, inſtead 


| Exchequer. 


EIN of Pleas 7. 
See Oecree 3. 
5 Recognizance 5. 


Exchequer⸗Chamber. 


F abatement 10. 
See 12 3. 25 


Excommunication. 


A Precedent Conviction of the Offender 

neceſſary to Excommunication, even 
where the Statute ſays he ſhall be 

 iþſo facto excommunicated, Page 65, 


Excommunicato capiendo, | 


. If a Perſon remains forty Days ex- 
communicated, upon a Significavit: 
thereof to the Court of Chancery, the 
Writ de Excom. cap. is iſſued of Courſe, 
5 25 21,352 
. But it muſt be open d in B. 
deliver'd to the Sheriff, to be executed 
in the Preſence of the Judges. 351, 


- 2 
And may be quaſh'd before it is M* 
liver'd, av 
4. Tho' the Practice is not to enter at 
large upon Record the Writs that iſſue 
out of B. R. before the Return, yet 
this Writ is always enter'd at large 
upon the Delivery, ibid. 
5. The ſtanding forty Days excommuni- 
cated need not be inſerted in the 
Wit, 71 

6. But the ſpecial Cauſe of Excommu- 
nication muſt be inſerted, ſo far as 
that it may appear to the Court to be 
of Spiritual Conuſance, 330, 351 
7. In quodam negotio concerning the Cor- 
rection and Reformation of Manners, 
too general, bid. 
8. Pro cauſa deſamationis, well, * 


of Chirothecario, no good Exception to 
the Wit. e 7 


Exchange, see Bills of Exchange. 
£ 1 | | ER 


10. A 


R. and 


— — 4 


E 


E 


96932 


10. A Writ de Excom. cap. ſuperſed be- 
fore the Return, Fage 353 


11. Never ſuperſeded before the Return | 


until om, ibid. 


Execution. 


(Appearance 5. 
Baäilitf 2. 
Baron ano Feme 5. 
Sheriff. | 


See 


1. If Judgment be general, Execution 
muſt be ſo too, | 270 

2. But if a Judgment be for two diſtin& 
Sums, Quære, Whether the one may 
not be releaſed, and Execution taken 
out only for the other ? 30 

3. Of Fees for ſerving Execution, 85, 86 


Executoꝛ. 


14 Aﬀets. 8 
Aſſumpfit x0. 
Bail 18. 
Baron and Feme 7, 15. 
N 9. 
Exroꝛ 15. | 

OY Heir 3 16, 17. | 
Law Caſes doubted 02 
denied 4. 

Stat. 21 Jac. 1. cap. 16. 
Stat. 4 & 5 Ann. cap. 17. 
Wills 16. | 


1. If there be two Executors, each of 
'em has an Intereſt in, and a Power 
over the whole Eſtate of the Teſta- 
tor, OS | | 2 

1. An Executor may releaſe, but he 
cannot bring an Action before Pro- 
bate, 171 


2. A Woman that is Executrix or Ad-] 


miniſtratrix, tho a Feme Covert, may 
ſue ſole in the Spiritual Court, 64 
3. If one be ſued as Executor, the Ac- 
tion muſt be in the Detinet only, 163 
4. Yet if the Executor pleads an ill 
Plea, Judgment ſhall be given de bo- 
nis propriis as to Damages and Coſts, 


| 5. An Executor after Entry upon the 


—c 


Teſtator's Term is chargeable in the 
Debet & detinet for Rent or Non-repair, 


Fuge 12 
6. But if he be charged as Executor, 


Judgment ſhall be de bonis Teſtatoris, 
255 


7. He may not be ſued in one and the 
ſame Action for Debts due from the 


Teſtator and himſelf; becauſe the 
Judgment is different, 173 
8. Neither may he join in the ſame Ac- 
tion, Debts owing to himſelf, with 
thoſe due to the Teſtator, 171, 172 
9. Yet when an Indebitatus Aſſumpſit was 
brought by an Executor upon three 
Promiſes; two of which had been 


7] made to the Teſtator, and the third 


to himſelf, after ſettling an Account 
with the Defendant, of the Dealings 
between him and the Teſtator : The 
Court were of Opinion, theſe Pro- 
miſes might be join'd in one Action 
becauſe here the Pleading, the Judg- 
ment, and the Effect of the Judgment, 
muſt be all of em the ſame as they 
would have been in ſeparate Actions, 
| 171 Ge. 

10. But where one join'd in the ſame 
Action, ſeveral Promiſes to the Te- 
ſtator, with a Promiſſory Note made 
to himſelf as Executor, but payable 
to the Plaintiff or Order; the Court 
gave Judgment upon Demurrer, for 
the Defendant ; for the Plaintiff might 
either have brought his Action upon 
this Note without naming himſelf 
Executor, or might have transferr'd it 
to any other Perſon by Indorſement, 
315, 316 

11. In Caſe of Death before ſuch Note 
is either receiv'd or transferr'd, it 
will go to the Adminiſtrator of the 
Executor, and not to the Adminiſtra- 
tor de bonrs non Ge. 216 
12. An Executor may be ſued in his 
own Name upon a Promiſe to pay a 
Debt of the Teſtator's at a future 
Tus 254 
13. And if he be named as Executor, - it 


324] 


7 G 14. But 


tho' for Non-repair in his own Time, 


will be only Surpluſage, 255 


— — _ — = 
——— — — —ùà —_—_ 2 


E 


v 
LY 
4 by 


14. But without Forbearance no Advan- 


tage can be taken of ſuch Promiſe, 
Page 255 


15. If Debt be brought againſt an Exe- 
cutor for a larger Sum, than he has 


Aſſets left ſufficient to diſcharge, yet 
if he has any Aſſets at all he can't 
plead this in Bar to the Action, 3244 
16. Executors pay no Coſts upon Writs 
of Error, tho the Judgment be de bo- 


ms propriis, 276, 277 
17. If a Creditor be made Executor, he 
has a Preference given him by 2 
| 49 

18. The Law likewiſe allows him, a- 
mong Debts of equal Degree, to give 

a Preference to which he pleaſes, 
En 495, 496 
19. And at any Time by confeiling a 
Judgment, he has it in his Power to 


give the Preference to a Simple Con- 
tract Creditor, before Creditors of a| 


ſuperior Nature, 428, 495, 496 
20. And where Payment is actually 


made to this Judgment Creditor, E- 


quity can't relieve, 428 
21, Otherwiſe where the Executor makes 
a fraudulent Uſe of his Power, Equity 
will interpoſe, 496 
22. But a Court of Equity will never 


take from the Executor himſelf, the 


Preference the Law gives him, 496, 


| 497 
23. No Difference between the Words, 


matte A. my Executor, and I make A. 


Executor of all my Ferſonal Eftate, 441 
24. For the making a Perſon Executor, 
does in Law imply an abſolute Gift 
of all the Perſonal Eſtate, if it be not 
reſtrain'd by the declar'd Intention of 
the Teſtator, 441, 442 
25. Therefore where there is no reſi- 
duary Legatee, by the Common Law 
the Refiduum of the Teſtator's Eſtate 
ſhall go to the Executor, 9 
26. But a contrary Rule has obtain'd in 
Equity, 
27. Unleſs when it appears by collate- 


ral Proof, that it was the Intention of | 


the Teſtator, the Executor ſhould have 
the Reſiduum, ibid. 
28. An Executrix having a Legacy left 


0] 37. A future Intereſt in a 
tid. 3 


brought for that Purpoſe, That the 
Surplus of the Teſtator's Eſtate ſhould 
be divided according to the Statute of 


Diſtributions; and decreed accor- 
dingly, Fage 398 Sc. 
29. But at the ſame Time the Lord 
Chancellor declar d, he was not ſatis- 
fied with the Notion, That a Legacy 
to an Executor excludes him from the 
Surplus; and therefore that without 
her Submiſhon he did not know, whe- 
ther he ſhould have decreed a Divi- 
ſion or not, | 400 
30. When this Doctrine began to pre- 
vail in Chancery, 400, 443 
31. To what particular Circumſtances 
the firſt Decree of that Sort ſeems to 
have been owing, "on bb2 
32. In what Caſe the contrary was 
_ afterwards decreed in the Houſe of 
Lords, upon parol Evidence of the In- 
tention of the Teſtator, 400, 442 
33. And ſince that the Keſiduum has been 
decreed to the Executor by Lord Co- 
per, without the Help of ſuch Evi- 
dence, 400, 401 
34. So that the Law remains ſtill un- 
ſettled in this Point, 5 2 
35. Where the Executors had Legacies 
| given 'em, and the Will ſeem'd to be 
eft unfiniſh'd for Want of the uſual 
Concluſion, Iu Witneſs whereof I have 
put my Hand and Seal; the Lord Chan- 
cellor thought this a ſtrong Circum- - 
ſtance to induce a Belief, That the 
Surplus was not deſign'd for the Exe- 
cutors, . 
36. One was made Executor upon a Pro- 
miſe, That he would not thereby take 
any Advantage with Reſpect to any 
Part of the Eſtate, but let A. have it. 
Decreed the Executor to be a Truſtee 
for A. by Virtue of this Promiſe, 
| | 516 
Term will go 
to the Executor, | 421 
8. He is now accountable for the In- 
tereſt of the Teſtator's Eſtate, as well 
as for the Principal, tho' it was for- 
merly otherwiſe, 20 


her, ſubmits in her Anſwer to a Bill 


Erecutow 


E : 


Executozy Deviſe, See Deviſe 45 & 


1 


Eremplification. 


Deeds and Conveyances 2. 
See Evidence. oo 


Erigent, See Appeal 2. | 


Expoſi ition of WMoꝛds and Sen⸗ 
tentes. 


7 Charters. 
Deviſe. 
artms of Law and Equity. 
See < Portions o2 Pꝛoviſions foꝛ 
Statutes in general. 


Courts of { Juftice ought to endeavour to 
expound in ſuch a Manner, as may 


COS CY 


No Difference Dit * the Hand 
and Seal of A. and under the proper 


Hand and Sea of A Page 291 
Acquietatus, 215 

| Ghildren, | 376 
Clauſum, 141, 169, 170 
Communia, | 184, 185 
Dimiſi, 143 
Form d Action, 140 
Hereditament, 236 

| Inbez!l, 150 
Inberit, 122 
ue, | 183, 184, 376 
E 128 
Lands, 525, 526, 528 
Liveliſood, 526 
Malitia, 215 
Malice implied, ibid. 
Mannor, 525 
Na non, I85. 

2 179, 2 
*| Placed, ih I 17 
Prefefns, 


Profits out of Load and Profits of Ls 
924, 96, 121, 241, 401 


be moſt proper to bring Things to Property, I 
ſome End, | Page 369 Purchaſe, 92, 95, 121, 124, 125, * 
Inde producit Seam, 253 2268; 242-: 
Unable to Work, 308 | Purchaſed, 526 
Excommunicated ipſo fucto, 65, 79 Purloin, | 150 
Civiliter mortuns, 360 Remainder, 94 
Commitment by Warrant, | 429] Seiſina, 125 
Depart without Convoy, 287 | Seiſitus, 22 29, 301 c. 
To J. S. and his Heirs, 371 &c. | Strata, 382 
To ſuch Daughters as ſhall be begotten, 397, | Succeſſive, 103, 104. 
398 Tenentes, 185 
Then and thencefarth, I, 73 Terra, 170, 185, 186 
When C. and his Wife ſbould die — 
Iſue Male, 314 Ertent, See Fee-farm Rent. 


Dying without IJue, 403 
You may if you pleaſe give 1 80 I. to — 
Niece, but I leave it entirely to you, 2 


Crtinguiſhment, 


J do hereby revoke that Furt of mn Wl 8 ee J 0 erger. 


wherein I make A, B, and G1 


my Truſtees, | 520 
Tenere placita, | :- > F206 
Cognitio placitorum, 126, 128 
Cognitio placitorum, with excluſive Words 

S non alibi, 126 
Difference between the Words not inclosd| 


and tho' not inclosd, © 280 


-_ 


dligation, Obligo?, Obligee. 
Extoꝛtion. 
5 Exccleſiaſtical Court 3. 
See < Fraud. 
ary, 


F. Fafoy, 


* 


3 see Breach in Covenant 
23 Debt ccc. 6. my 


Fairs ard Markets. 


Panoꝛ. 
See 4 —— Facias 7, 9. 


Falſe Judgment, See Judgment 7. | | 


Falſe Latin, 
The Penalty of a Bond many Times put 


into falſe Latin, and yet held good, 
Frage 47 


Feaſts of the Church, See Oꝛdinary. 
Fee-farm Rent, 
See Deviſe 25, 26. 


A Fee-farm Rent extendible upon an E- 


legit, 526 


Admiralty 2. 
Chancery 12. 

Court of Honour. 
Eccleſiaſtical Courts 2, 3. 
Erecution 3. EEE x 


Fee-ſimple. 


Devile. 

Sce I Cate 5. 

des Leaſe, Leſſoz, Leſſee 1. 
(Pleas and Pleadings 21. 


1. Where a Fee- ſimple will paſs without 
the Word Heirs, 47, 523 


See 


2. In Caſe of a Failure of Heirs, it will 
eſcheat to the Lord of whom the 
Land is held, | 


Colleges, See Man⸗ 
dämus 8. | 


411 
Fellows of 


| Felony, 


(Attainder 2, 3. | 
Deeds and Conveyances 1. 

Stat. 31 Gar. 2. cap. 2. 

(Outlawry. | 


See 


Fences and Incloſures. 


Treaſon 1. 
See x Treſpaſs 5. 


Stat. Weſt. 2. cap. 46. 1 3 Ed. 1. 


 Feoffment, 


1. A Feoffment upon an unlawful Con- 
dition ſhall be good, when a Bond 
with the ſame Condition would be 
void, : Huge 124 
2. The Reaſon of this Difference, ibid. 


Fine. 

Baron and Feme 20. 
Biſhop. 
Common Pleas Court 1. 

Evidence 4, 5. 


Poſlibility. 

Stat. Weſt. 2. cap. 1. 13 
Stat. 5 Hen. 4. cap. 14. 
I Stat. 23 Eliz. cap. 3. 


Tail. 


See 3 


Ed. 1. 


| 1. Tho- a Fine preſuppoſes a Writ of 


Covenant, yet zow the Practice is to 
levy Fines without, 


4 43 
2. And tho' moſt Fines are taken by 


Dedimus, yet they are recorded as 
taken in Court, to prevent Queſtions 
about Captions, 45 


3. A Fine levied in Vacation- time, may 
be a Fine either of the precedent or 


ſubſequent Term, at the Election of 
the Parties, 44 
4. If there be an intervening Term be- 
tween the Chirograph of the Fine, and 
the Time when the Fine was actually 
levied, Whether this will vacate the 
Fine? ; 43, 44 
5. A Fine may not be vacated but by 


Writ of Error only, 43 Ce. 
2 | e 6. Re- 


6. Remainder Men not intitled to a Writ 
of Error to reverſe a Fine, 
7. Fines that are void will make a * 
continuance, 179, 2 

8. A Fine ſet aſide in Chancery, — 
cauſe levied to other Uſes than what 
were * by Marriage Articles, 


*Foxviure | 


: Attainder. 
Diſcretion. 
| Gaming 2. 
| Obligation 5. | 
See 4 | Dinices and Dffcers 4,5 
Dutlawy. | 
Patent. 
I Reconntzance 3, 4, 5. 

| | Stat. 1 cap. 14. 

Tail 13 


Foꝛmevon. 


1. A W from the Regiſter in a 
Formedon, where the Variance was 


1mmaterial, not. regarded, 140 
2. Where this Writ will, or will not lie 
362, 367 
Franchiſe. 
Charters . 
_ LS. 27 Hen. 8. cap. 24. 
Fraud. 
Bankrupts 75 8, 1 I, 
Chancery r. 


See Deeds a Conveyances r: 10. 
| -- NCErecuto? 21. 
| Marriage Agreements. 
owers &c. 7. 


A Recital in the Will of the Obige, 
of a Fraud made Uſe of in extorting 
a Bond, not to be allowed as Evidence 


in Equity to overthrow that Bond,, 


Page 44 


Gee 4 Law Caſes voubted 02 denied. 


Rules-of Law and Equity 4. 


Where a Man may be ved from 
436, 437 


his Freehold i in his Abſence , Page 379, 
— 488 


Freemen, 


. CAldermen :. 
See By-Laws. 
London and its Cuffo:ns. 
Sheriff 7. 


G. 
Same. 
CConviction 8. 
See x\ Infomation 7, 8. 
Stat. 5 Aun. cap. 14. 
Gaming. 


Factions in genera! 9. 
0 IA {#ment 7, 8 


0 N a Gaming-houſs indictable 
A 


as a Nuſance at Common Law, 336 
2. Penalty by Stat. 33 Hen. 8. cap. 49. 
336, 337 


forty 8 — a Day, 


Gaol. 


1. County Gaol as to Settlements, is 
conſider' d as ſituate in every —_ 

of the County, 
And conſequently a Baſtard Child 
m in the County Gaol, is ſettled 


by Birth in that Pariſh, where the 


Parent was ſettled when ſent to Gaol, 


Page 334 


DIETS TIO» Tons SS TIIALAET. 


.Gaoler. 
Debt 10. 
Demand 2, 3, 4. 


Eſcape. 
Stat. 1 Nich. 2. cap. 12. 


See 


One that is Gaoler de facto, tho not le- 


gally fo, is bound to take Care of the | 


Priſoners, Page 290 


Garranty, See Warranty. 


Gavelkind. 
1, Where Lands are in the Nature of 


- — —— 


preſentatives make but one Heir, 417 


2. All the Lands in Aent muſt be pre- 


ſumed to be Gavelkind, 7 
G2aduate in Phone, See Phy- 


Gzandchild, 


Pelle and caprboer 7. 


See Devi vile 33. 


Szaͤnts, Gzanto?, Szantee. 


Condition 7. 
| Confidexatiqn 7. 


Dees any ONDePANCES 7. 
elr, oz Peirs 4 J, 6. 

See & Jointenants > 

Offices and Dificers 6, 7. 
Patent. 


Rent x, 2. 
 Ueriit < 6. 


1. A Grant of the Profits of Land 
even at Law, carry the Land with it, 


94, 124: 207, 365, 401 
2. In Grants, the Conſtruction of the 
Word ſhall be govern d by t the Inten- 4 


tion of the Parties, tho it ſhould not | 
ſuit exactly with the Rules of Gram- | 


Mar, 
2 


| 


will 


185 


Summer (of a ddp) 

| See Soldier, 
A Gunner, tho a Warant Officer, is Ha- | 
ble to the ſame Punifhment in Caſe 


of Mutiny and Deſertion, as other 
N | * 346 bo 


— 


Þabens Cowns., 
CBaſl tn, in Extminal Caſes, 


mitm 


London an and ſto Cuſtoms 18. 
Stat. 21 Car. 2. yp 2. 


See 


Peir, 02 Hetrs. 


"Annuity 1 15 
Allets 8, 
| Sagen 02 Eovenants, 
5 By — 
— Deviſe. 
See < Eſtate 4. 

Fee⸗ſimple. 

1 Pan of Law and 


ty 11. 


e Equity . 


L's, ve the Heir may be ſaid to be 


eadem perſona cum anteceſſore, 421, 425 


Ex. Where the Words of a Will are du- | 


bious, the Heir at Law to be favour'd, 
N 

2. ' There muſt be expreſs Words 23 A 
Will, or a neceſſary Implication to 
dill nherit the Heir at Law, 525 
3. If Lands be devis'd to Truſtes and no 
Uſe declar'd, the Law will imply it 
to be to the Ule of the Heir, 320 
If Lands be given to J. &. and his 

" right Heirs, the Words right Heirs are 
rds of Limitation and not of Pur- 
chaſe, 370 


5. Law 


8 1 — ——— 


Money ſhall be paid to the Executor, 
and not to the Heir, Fuge 469 


or the Grant to J. S. and thut to his 


right Heirs, Ne 
6. Az here an Eſtate is limited to the 
' Anceſtor for Term of Life, Remain-| 2 MT 
dier to B. in Tail, Remainder to the Mighwavy. 
7. The Heir and not Executor ſhall 1. If there be but one Way to a Vill, 
- have the Surplus of the Teſtator's it ſhall be deem d a 3 Way, 
u 


Real Eſtate devis'd to be fold for the] the' mot deſign'd for fach when it 


Payment of Debts and Legacies, 94 was laid out, 3 YS@ 
8. He may compel a Conveyance of 2. A Highway infinite; having no Tei- 
the Truſt Eſtate to himſelf, upon his minus a quo, nor Terminus ad quem, 
own Payment of the Debts and Lega-] £4 383 
Lies, OD 237; 240, 241 3. A Navigable River eſteem'd a High- 
9. Or may determine what Part of the] way, 382 


Land, the Truſtees ſhall ſell for the]  _ r 1 
Payment of em 247 . Hotchpot, See London and its 
10. The fame, if the Mortgagee ſe] 5, _ _ Cuſtoms, 


11. One that was Knight of the Garter, | Husband and Wife, See Baron 
devis'd all his Jewels to his Wife; And Feme, 

and yet reſblved, That his Garter | | 

und Collar of SS ſhould go to the- 
Heir, FFF 
12. Whether the Manuſcript Works of e 
an Anceſtor ſhall go to the Heir at 5 
Law, notwithſtanding a Deviſe of the | er EE 
Reſidue of the Perſonal Eſtate, 529, .-  Teofails, 
5 530 1 ä | 

13. If the Tomb or Monument of an] 1. Want of an Original is aided after 
Anceſtor be defaced or deſtroy'd, an | Verdict by Statute of Jeofails, 318 

Action lies for the Heir at Law, 529 | 2: But an ill Original is not aided, 318, 

14. Where Debt upon a Specialty 1s 2 „„ 
brought againſt an Heir, he may 3. Where the Iſſue is material, but 
plead Kiens x diſceat, and if it be | larger than needed, it is help'd by 
found againſt him, the Jury ſhall in- | Stat. 32 Hen. 8. Ss 

uire of the Value of the Lands dee. | A 
cended, by Stat. 3 & 4 M. & M. 4 14.] Jewels, See Heir, oz Heirs 11. 
| | 18, 19 | 

15. But he ſhall not have Leave to 3 
plead Riens per diſcent with any other Imparlance. 

Plea, unleſs he make Affidavit That LEY ; 
he has Risus per Diſcent, 334, 335 Gen Snclent Demeſne. 

16. If one articles to buy Land, andd Conuſance of Pleas 6. 
dies before Conveyancez the Heir] 
may claim the Land, and compel the | A Plea to the Juriſdiction of the Court; - 
Executor to pay for it out of the Per-| not to be received after an Impar- 


ſonal Eftate, 528 lance, 127 
17. If one articles to ſell Land, and dies 5 
before Conveyance; the Purchaſe- . 
| — Impli⸗ 


| | „177. Or a Gamung-Houſe, Frage 335 
Implication and Jntendment, 8. That they cone fe eorum kept a 
: | Gaming-Houſe, well charged; for this 
Bail in Civil Caſes 27. is an Offence of that Nature as wight 


Bar 2, 2 LE well be committed by both jointly, 

1 Conſtruition of Law. e e e 
Damages 3. 9. But where an Indictment againſt four 
See J Peit, 02 Veirs 2,3. Perſons for uſing the Trade of a Plum- 
dee Indidtment x, 11. mer, charged, That they four & uter- 
Juſtices of Peace 3, 6. gue corum &c. it was held naught; be- 
Statutes in general 17, 18. cauſe the Offence not being the Uſe 
| Time. | of the Trade, but the Uſe of the 
 LClerditt x, 5, 6. | Trade without having ſerved an Ap- 


Fe prenticeſhip, this -was an Act impoſ- 
1. Where it ſhall ſupply the Want of | ſible to be perform'd otherwiſe than 


an Averment in a Declaration, Page | by each ſingly, ibid. 
| 331 10. When the Matter charg'd is an Of- 


2. Of Deviſes by Implication, ſee De- fence at the Common Law, the con- 
viſe 34, 35, 36. 85 cluding contra formam Statuti, is no 


2. Where a Statute was held to be re- Bar to the ſupporting the Indictment 


- 


: peal'd by Implication, 341 by Common Law, if it be not main- 
| | Tos tainable by the Statute, 236, 237 
Incloſures, See Fences. 11. Indictment for a Nuſance ſhall not 

5 | need to conclude ad commune nocu- 
Indebitatus Aſſumpfit, See Aſſumpſit. mentum, where the Nature of the Of- 
# fence imports That it is fo, 337 

Inditment, |12. Acquittal upon an inſufficient In- 

| dictment, will not intitle a Man to 

Adlon on the Caſe. | the Plea of Auterfoiz acquitted to an- 
Certioꝛari 1, 2. other Indictment for the ſame Offence, 


Conſpiracy 3, 4, 5. 216 


gien 8,9, 106. . 

ee? Law Caſes doubted o! | Tnfant. 
oo EG CL "a EY 
Stat. Wet. 2. c. 46. 13 Ed.1. |1. An Infant is incapable of making 


(Stat. 33 Hen. 8. c. 9. | any Contract that is not for his Ad- 
| | | Vantage, | 139 
1. The cauſing a Man to be indicted, for | 2. Therefore all Bonds enter'd into by 
what a civil Action might have been | Infants void, . 85,139 
brought, implies Malice, 215 | 3. But if an Infant and a Surety enter 
2. What is but Evidence cannot be laid | into a Bond for Neceſſaries for the In- 
in the Indictment, 136 fant, the Bond is good as to the Surety, 
3. Same Perſon cannot be both Informer |  _ „ 139 
and Witneſs, | 4. And the Infant may bind himſelf by 
4. Witneſſes produced for the Crown in| Promiſe, to pay a reaſonable Price 
Indictments, may be examin'd upon | for Meat Sc. 1 29, 85, 139 
a Voyer dire, as well as in Civil As- 5. But not for Wares, tho neceſſary to 
tions, 192 Sc. the carrying on his Trade, 8 


5. Whether uſing the Trade of a Badger | 6. No Action will lie for Money lent 
© without Licence, be indictable? 148 an Infant to buy Neceſſaries, ibid. 
6. Indictment lies againſt the Huſband | 7. But for Money laid out on that Ac- 

and Wife for keeping a . | count, an Action will lie, ibid. 


- 1 | | 
27 Infoz- 


2 


f 


” 5 'S ——ä——— ͥ — 


Inkoꝛmation. 


( Conpiction. 
Judgment 8, 9, 10. 
Nolle pꝛoſequi 1. 


1. An Information will lie for not taking 
the Office of a Sheriff, Page 101 

2. And in ſuch Caſe, the not having 
taken the Sacrament within a Year 
Sc. is no Defence, ibid. 
3. In Informations in the Nature of Quo 
Wartanto's againſt Corporation Of- 

_ ficers, Whether it be neceſſary for the 
Defendants, in Order to ſhew their 
Title, to 2 their Qualification by 
having taken the Sacrament G? 65 
4. In an Information Que Warranto, if 
the Defendant ſets forth his Title with 
a Traverſe ab/que hoc that he uſurped 
the Office, the Traverſe is only Mat- 


ter of Form, and no material Part of | 


the Plea, that the Crown can take Iſ- 
ſue upon, 211, 212, 296 (9c. 


F. But in an Information of Intruſion, | 


the Crown may take Iſſue upon the 
Uſurpation, tho a Title be ſet forth, 


| „ --.- "297 
6. The Reaſon of this Difference, 297, 


= . 299 
7. In Informations upon the Game Acts, 

if it be laid generally, That not be- 

ing qualified according to Law &c. it 
is well enough, 27 
8. But where the Charge enumerates 
diſtinctly the ſeveral Qualifications, 
Omiſſion of one fatal, 


In junction. 
Motion in Chancery for a perpetual In- 


junction to ſtop all farther Proceed- 
ings at Law by Ejectment, becauſe 


the Party had already tried his Right 
4. In Policies of Inſurance, Warranted 


five ſeveral Times, denied, 1 Se. 


Innuendo. 


1. The Office of Innuendo's is only to 
explain what has been already men- 
197, 198 


„ | 


26, 27 


2. And if they are made Uſe of at any 
Time to introduce new Matter, they 
are void, ibid. 

3- As where an Information ſet forth, 
That H. ſwore J. S. was at ſuch a 
Time at Newnham, innuendo Newn- 
ham in Devonſhire, innuendo held void, 


I97 
4. So, burnt my Barn, innuendo full of 


Corn, innuendo void, ibid. 
Inquiry. 
Common Pleas Court 2, 3. 
12 2 Jury and Juro? 1. 8 


— 


1. A Writ of Inquiry no Summons, 82 
2. It is a judicial Writ, 270 
2. By the Common Law, in every Ac- 
tion of Debt, Damages are given, Oc- 
caſione detentionis debiti, either by 


Writ of Inquiry, or by the Court, 


or | 277 
4. Motion to ſet aſide a Writ of 1 
for Want of the Words, Et habeas ibi 


hoc breve, denied, 270 
5. Where Writs of Inquiry have been 
held amendable, 68 
Inſtitution and Induckion, See P2e- 
ſentation. 5 

Inſurance. 


1. Definition of an Inſurance by the 
Civil Law, 77 
2. If a Ship inſured be taken by the E- 
nemy, and retaken before it is car- 
ried infra præſidia, into ſome Place of 
Safety, the Inſurer not liable, 77 &c. 
3. No Difference in this Reſpect, be- 
tween Intereſt or no Intereſt in the Ship 
inſur'd, 80 


to depart with Convoy, has been re- 
ſolved to import, by the Uſage of 


Merchants, a Continuance with that 


Convoy as long as may be, 287 


All Intereſt of Money reputed unlaw- 
ful in the Time of Hen. 7. Fage 278 


1. Chattels Perſonal cannot remain in 


n Les. * e 2 2 — 12 


Intendment. 
| Conſfrufion of Law. 
See 1 Jmplleation. | 


Intereſt of Money. 


cAitons in general 9. 
Bills of Exchange 5. 
Damages 6, 8. 

See 4 Diſcretion 2. 
Poꝛtions 92 P2oviſtons 

| fo2 Childꝛen 2. 

Truft and Truſtee 2. 


Inteſtate. 


Adminiſtration and Ad⸗ 
See miniſtratoꝛ. 
Baron and Feme 16, 17. 


Jointenants. 
See Devile 12. 


Jointure after Marriage, 162 
2. But Choſes in Action may, ibid. 
3. A Rule among Jointenants, That no- 

thing accrues to the Survivor, but 
what was in Jointure at the Time of 

the Death of his Companion, 163 
4. A Releaſe is the proper Conveyance 

in Law, from one Jointenant to ano- 

other, 444 
5. Yet if one grants all his Eſtate to his 

Companion, it ſhall be underſtood by | 

Operation of Law, to be a Rane, 

ibid. 


6. But in ſuch Caſe, if the Party ſhould] 


plead quod conceſſit, it would be naught, 
bid. 
JZJointure. 
London and its Cuſtoms. 
Marriage Agreements. 


See H Marriage Settlements. 
owers &c. 33 10, IT. 


I. A Jointure made precedent to Mar- 
riage, will bara Woman of her Dower, 

SN Fase 455 

1. But if a Jointure be made after Mar- 
riage, the Wife is at Liberty after her 
Huſband's Death, to waive it and to 
inſiſt upon Dower, | 488 


2. The ſame Law, if the Joynture was 


not to take Effect, in the original 
Creation of it, immediately upon the 
Death of the Huſband, ibid. 
See Aſſets 9. F 
3. A Woman is eſteem'd in Law as 2 
Purchaſer of her Joynture for a va- 


luable Conſideration, 125, 475 
Iſſue. 
"Arreſt of Judgment. 
See Chancery 8,9. Os 
Infomation 4, 5, 6. 
Traverſe, 


| 
1. The Reaſon of joining Iſſue is, That 


the Parties may come prepar'd to de- 
fend one ſingle Point, Page 299 


| 2. What the Law is as to joining Iſſue 


in the Caſe of Barretry; ibid. 
3. Iſſue may not be join d upon an im- 
material Part of a Plea, 211, 212, 297 
4. Ought to be join'd upon ſuch a Point 
as may be concluſive, which Way fo 
ever it 1s found, 304. 
5. What is immaterial in the Iſſue, need 
not be proved, | | 5 
6. Where, by Joining Iſſue upon the Iſſac 
_— the Plaintiff muſt loſe his 
Debt, 147, 148, 267, 269, 30. 
7. Iſſue directed out of er By 
the Deviſe of an Eſtate by Implica- 


tion, | 5 
AJſue of the Body. 
«©... FDevile. 
ew. 
1. The Word Iſue of a larger Significa- 
tion than Children, _ 376 


2. It is Nomen collectivum, ex vi Termini, 


and takes in the whole Generation, 
183, 376 


I 


3. Uled-- 


I 


. 


[ 8 


3. Uſed in all Acts of Parliament, in as 


4. A Rule made to ſhew Cauſe why _- 


comprehenſive a Senſe as Heirs of the 
Boah, Fage 376 
4. A Man is ſaid to die without Iſſue in 
a legal Senſe, whenever his Iſſue fails, 


tho this ſhould not happen till ſome 


Ages after his Death, 


| 403 
5. But when this legal Senſe would de- 
ſtroy the Intention of a Teftator, the 


Words dying without Iſſue ſhall be un- 


derſtood in the vulgar Acceptation, | 


viz, of having no Iſſue living at the 


Time of his Death, Ko ibid. 
6. Iſſue 18 ordinarily uſed in a Will as 
a Word of Limitation, 184 
7. And moſt commonly in a Deed as a 
Word of Purchaſe, ibid. 
8. Where it was uſed in a Deed as a 
Word of Limitation, ibid. 
Iſſues and Pꝛofits. 
Devile 23. 4 
| —.— 5 1 
* ne 20 + . 
Sen Portions 9N Pꝛoviſions 
/ f02 Childzen 2. . 
Dutlawzy [iy 7 
Judge, o2 Judges. 
_ CCertfo2art 4. 


Evidence 15. 
Excommunicato capiendo 2. 
; Marims of Law and 
I þ Equityx, 3. 
See < Miſi pꝛius. 

Jonſuit. 

Recognizance 4. 

1 Return of Trits. 
| Statues in general 2. 
Trial 2. 


1. Lord Chancellor not concluded by 


the Opinion oſ the Judges, when ſent 
for to aſſiſt at the hearing of a Cauſe, 

2. But when a Caſe is ſtated and re- 
ferrd to em for their Opinion, their 
Certificate binds, 501, 502 


3. If a Point of Law ariſes at a Trial, 
the Judge is bound to direct the Jury | 


_ accordingly, whether the Counſel in- 
fiſt upon it or not, „ 


| | 


Attachment ſhould not be granted 
againſt the Judge of an inferior Court, 
for a Contempt of the Law of the 
Land in diſobeying a Tolt, Page 349 


Judgment. 


CAbatement 5, 9, 10. 
Arreſt of Judgment. 
206 55 > _ 
Allignmen no 
Alignee 8, 7. — 


flife 1. 
Attoꝛney and Solicitoꝛ 4. 
1] "Bar 3 7 6. 

Baron and Feme 15. 
| Chancery 9. | 
Covenant, o2 Covenants 7. 
Damages 7, 8. 
| Declaration 16. 
Elegit 1. 
Erroz 14. 
a | Execution 1, 2. 
| Bartms of Law and 
Equity 12. 
Replication 1. 
_ | Scire facias 7. 
I Stat. 29 Car. 2. cap. 3. 


4 


- 


1. Two Sorts of Judgments after Ver- 
dict, final and interlocutory, 83 
2, If the Plaintiff dies before Judgment 
| by Delay of Court, Judgment may 
de enter d without entring the Conti- 
tinvuances, 30, 325 
3. But the Time when in Fact the Judg- 
ment was given muſt be mark d on 
the Roll, that Purchafers of Land 
may not be over- reached. 325 
4. Where the Verdict may be for the 
Plaintiff, and yet Judgment muſt be 
for the Defendant, F 
5. Whether Judgment ſhall be revers d 
for Want of a Nil capiat per breve ? 

225 
6. Where, upon Writ of Error brought 
ſuch new Judgment ſhall be given i 
B. K. as ought to have been given in 
the Court below, 


7. Of a Writ af falſe Judgment, 3 15 


225, 324 


8 


1 


8. In Informations and Indictments no 


Judgment can be given in the Supe- 


rior Courts for any Corporal Puniſh- 
ment, without Appearance (per Eyre) 


rage 250 
9. But (after Appearance) tho a Court 


in Prudence, may not care to give 
Judgment in the Abſence of the Party, 
yet no Reaſon but that it may be done 
(per Parker) 


10. Where udgment was ſo given „ ibid. 


11. In Real Actions upon a ſecond De-!“ 
ment ſhall be given againſt 


fault, Juds 


344] 


5. Where, after a Challenge to the Array, 
for the Partiality of the Sheriff, the 
_ fame Jury was return'd by the Coro- 
ner, and allow'd to be well, Page 391 


Jus Poſtliminif, 

How to be nndiriived in the Civil Law, 
Ss 

| Juffices of Peace. 

( Baſtard. 


3 


the Defen 
Juriſdidion. 


Chancery 1, 2 8 
Conuſance of Pleas 2. 
Eccleſiaſtical Court. 
Imparlance. | 
Juſtices of Peace. 
King's Bench. 


It ſhall never be preſumed, . that any 
Court has exceeded its own Jurifdic- 
tion, unleſs it is apparent that it has 
done ſo, | Eq 7I 


See 


Jury and Juroꝛ. 


Challenge. 
Sheriff 6, 7. 


3 
Tri 


rial 2. 


i 


1. In Debt upon Bond againſt an Heir, 


if Iſſue be joind upon Riens per diſ- 
cent, and the Jury find for the Plain- 
tiff, but make no Inquiry of the Value 


of the Lands deſcended ; Whether this | 
Omiſſion can be ſupplied by another | 


Jury? 19 
2. If a Juror that has been once chal- 
lenged (and the Challenge allowed) 


ſhould afterwards try the Cauſe, it 


would be Error, 

But when a Cauſe was tried 
one, that had been before withdrawn 
from the Panel by Conſent, that the 
Trial might go off pro defectu jurato- 
rum, it was held no Error, 

4. Nor is ſuch a withdrawing any Cauſe 


ant to loſe his Land, 379 


| 3. Yet if 


390,391 


of Challenge, 


3 : 


Wy 


Conkeſſion. 
Conviction. 
Oꝛders of Juſtices. 
Return of TUrits 9, 10. 
—: 
2 'indifable, oz 


| 
I. Juſtices have no Power to award giv- 
ing Security for the Performance of 
their Orders, until ſuch Time as their 
Orders have been contemned, 271 
2. Their Juriſdiction extends to the 
Wages of no other Servants but thoſe 
employ'd in Huſhandry, =—' 2 
they Order Wages to be paid 
generally, the Court will intend it 


was for Huſbandry, and admit of na 
collateral Proof to the contrary, ibid. 


4. Yhere, after Summons, Juſtices may 


proceed to Conviction, without Ap- 
pearance, 250, 341 &c. 378 Sc. 
5. But they can't by Warrant compel 
the Party to appear, if ſuch a Power 
be not given ein by expreſs Words 
in the Statute, ” 345, 381 
6. For this is a Power that can't be 
given by Implication, unleſs where it 
is abſolutely neceſſary to the doing 
of Juſtice, | 30 


Juſtification. 


1, In Action on the Caſe for entering 
the Plaintiff's Houſe and taking his 
Goods, Juſtification in Aid of a Bai- 
liff who had a Writ of Execution, 
held good, tho' not ſaid to be by his 
Command or Deſire, 2. 27 

| | 2. In 


8 


| K 


2. In Treſpaſs for taking the Plaintiff's 
Cattle, Juſtification that they were 
Damage-feaſant in the Defendant's 
Cloſe, ſufficient without ſetting forth 
a Title, 7 EI 
3. But it is otherwiſe, if any Place be 
ſpecially laid down in the Declara- 
tion, | ibid. 
4. In Treſpaſs, Juſtification forJa Way, 


That J. S. (the Leſſor to the Defen- 


dant) was ſeis'd of ſuch a Field, and 
that J. S. and all thoſe whoſe Eſtate 
he had, did Time out of Mind c. 
held well after Verdict, tho? the Seiſin 
in Fee was not particularly ſet forth, 

5 228 Sc. 300 Sc. 


Balendar. 
Almanacks 3. 


Law Caſes doubted, o2 
denied 10. _ 


4 ; 


The Kalendar of no Authority before 
the Reformation, 105, 106 


King. 
(Aliens 1, 2, 3. 


] Almanacks 2. 
| Charters I, 4, 8. 


Charters 1. 
Eſtoppel. 
Wo Ponopolies, 
See 3 vert⸗Att. | 
Dutlawey. 
| Patents. | 
Statutes in general 19. 

h | Stat. 26 Hen. 8. cap. 13. 
Uenire facias and Cliſne 7. 
Writs 5, 6. 

I. The King can do no Wrong, 


2. He is ſaid to be occupatus de arduis 
negotns Reg ni | 


5| 


123 


3. Can make no new Laws, being but 
one Branch of the Legiſlative Power, 
| Page 126 
4. He is ſaid to have a Property in ſuch 
Arts and Trades, as were at firſt 1n- 
troduced by the Care of the Crown, 
106 

5. Whether he has any particular Power 
over thoſe Trades, where Miſmanage- 
ment would prove more than ordina- 
rily prejudicial to the Publick ? 105, 

| | 106 

6. The King has ſeveral Privileges in 
pleading above a Subject, and what, 

| 200 
7. Where there are two Obligees, and 
one grants the Bond to the Crown, 
the King may ſue alone, - 246 
8. Whether upon the Outlawry of one 
of the Obligees, the whole Debt be 
veſted in the Crown? 246 


King's Bench. 


Bail in Criminal Caſes. 
Common Pleas Court 2. 
See J Ercommunicato capt= 
| _ £ndo2, 4. 
Judgment. 
Return of Tirits 4. 


1. This Court may exerciſe whatever 
Authority was lawfully exerciſed in 


the Star-Chamber, „ 
2. They are placed as Guardians over 
the Law of the Land. 349 


3. And are inveſted with a general Ju- 
riſdiction over inferior Courts, 349, 


350 
4. To take Care that other Courts don't 
tranſgreſs their Juriſdiction, 350 


5. And likewiſe that they proceed regu- 


larly in ſuch Matters as are within 
their Juriſdiction | ibjd. 
6, The Power of B. R. extends to all 
inferior Magiſtrates whatſoever, to 
compel them to do their Duty, 48, 60 
7. And to provide, That publick Offices 
be diſcharged by ſuch | EL AS Are 
duly elected, ' FEE OS,” 


7K L. La 


L 


„ 


1 


. 
Labou ters, See Juſtices of Peace 2,3. 
Law. 
See J Rules of Law and Equity. 
Law Books, See Patents 7, 8, 9. 
Law Caſes doubted, o: denied; | 
See Pꝛetedents. 


1. 2 Hen. 5. (Bond given to forbear the | 


Exerciſe of a Trade for a certain Time, 
void) the extrajudicial Opinion of a 
ſingle Judge, age 85, 137 
2. 3 Levinz 241. (Contract by Bond for 
Forbearance of a Trade void, by Fro- 
miſe good) denied to be Law, 137, 


| 13 
3. March 191, Barrow and Wood, what 
is there ſaid, That an Agreement not 
to ſow one's Land 1s void, 1s not war- 


ranted by the Caſe on which that Af-[. 


ſertion 1s founded, | 135 
4. 2 Lev. 228. (That an Executor might 


join in one Action, a Debt owed him 


in his own Right, and a Debt owed 


him as Executor) contradicted by bet- | 


ter Authorities, I7I, 172 
5. Raym. 135. Chamberlayne and Preſcot 
(of malicious Inditments) denied to 
be Law, | 21 
6. 1 Rol. Abr. 110, That Caſe will not 
lie upon an inſufficient Indictment, 
becauſe Conſpiracy does not, denied 
to be Law, as built upon a wrong 
Foundation; there being no Parity of 
Reaſon between theſe different Kinds 
of Actions, 218 
7. 1 Mod. 211, (Prohibition to be grant- 


ed upon a Diſpute between two Ec-- 
clefiaſtical Courts about bona notabi- l 


lia) a Caſe not much regarded, 272 
8. 1 Cro. 445. (bad Preſcription cur'd by 


Verdict) denied to be Law, 300, 301 


1 


Marims of Law and Equity. | 


9. I Teu. 17. (two Obligees, one be- 


comes Bankrupt, Debt not aſſignable) 
doubted; no Judgment having been 
given in the Caſe, Fage 246 
10. 1 Mod. Rep. Seymour's Caſe, what is 
there ſaid of an Almanack's being a 
Copy of the Kalendar, conteſted, 105 
II. 1/entris 191, Statute of Limitations 
not to be taken Advantage of without 
pleading it. The Law is now other- 
wiſe, 1 
12. 21 Hen. 7. The Intereſt of the King 
determin'd by Alienation after Out- 
lawry. Not altogether Law ; for re- 
ſolved ſince, That Perſons outlawed 
cannot alien after Inquiſition found, 
13. 1 Ventris 229, Raym. 82, Pollexfen 
106, Tayler and Sayer, denied to be 


Law, 182 
14. Raymond 86, Lee and Raynes, miſre- 
Ported, | 251 
15. 3 Lev. 431, Loddingion and Hime. 
Wrong reported by Lzvinz, tho' of 
Counſel in the Caſe, 403 
816. A Caſe in Plow. 48.6. relating to 


the dodging of a Freehold, in Part 
denied to be Law, 3 Co. 10. 5. 361 


Leaſe, Lefſo?, Leſſee, 


See Covenant. oꝛ Covenants 3, ro. 
Stat. 2W.& M. /ef}. I. cap. 5. 

1. A tortious Fee-ſimple ſufficient to 
ſupport a Leaſe, 265 


7|2. Where Leaſes are made by Tenants 


for Life, that have alſo a Power to 
grant Leaſes for Years, they ſhall be 
eſteem'd to be made by Virtue of the 
Power, if they cannot have their full 
Effect otherwiſe, 36 
3. If aLeaſe be forfeited for Non-pay- 

ment of Rent, yet upon bringing in 
the Arrears with Coſts, the Proceed- 
ings in an Eje&ment ſhall be ſtay'd, 
Eg © a8 
4. But where an Affidavit was made, 
That the Leſſee was a Soldier, and 
conſequently a privileged ns, the 
SE oh EIS | ourt 


— 


L 


L 


8 


"Conn order'd he ſhould give Security | 


for the future Payment of his Rent, 


Page 383| 


Leſſee for Life becomes profeſs d, the 
Leſſor may enter; but if the Leſſee 


be deraignd, he may re- enter, 413, 
; 414 


5 


Legacy and Legatee. 


( Aſſets 8. 
ne” eviſe. 
See Executo!, 
MWarims 
Wills. 


1. A Feme-Covert may ſue alone for a 
Legacy in the Spiritual Court, 64 
2. Legacy given to a married Daughter, 
to be laid out in what (he ſhould think 
fit in Remembrance of the Teſtator, De- 
creed to be accounted for by the Huſ- 
band's Executor, as a Legacy intend- 
* ed for the ſeparate Uſe of the Wife, 
My © Ho 
3. Where a Legacy is given to a 


be taken as given in Satisfaction of 
the Debt, or not, according to the 
Circumſtances of the Caſe, 
4. A Legacy of 5001. given to a Servant- 
Maid for her faithful Services, Decreed 


to go in Satisfaction of 1001. Bond | 


due for Wages, 399, 400 

5. A Legacy of go J. given an Execu- 
trix, decreed her over and above a 
Debt of 3001. due to her in the Way 
of Trade, upon her Submiſſion to have 
the Reſiduum of the Teſtator's Eſtate 
_undiſpos'd of by Will, divided ac- 

_ cording to the Statute of Diſtributions, 
5 3 398 Sc. 
6. IVhere Lord Conper decreed a Legacy, 
tho greater than the Debt, to be taken 


; 


as a Gift, and not in Satisfaction, 400 


Licences, 


Cutfom 4. 
See AIndiſdtment 5. 


of Law and Equity 10. 


Cre- 
ditor greater than the Debt, it ſhall] 


399 


Limitation of Aﬀtons. 


Arreſt of Judgment 4, 5, 6. 
Aſlumplit 8. 
Law Caſes doubted oz 
Denied 11. 
Pꝛohibition. 3 
Stat. 21 Fac. 1. cap. 16. 


See 


Where an Action is brought upon a 
Promiſe to do an Act on a future 
Day, the Defendant's Plea muſt not 
be Non Aſſumpſit Sc. but Cauſa Actionis 
uon accrevit infra ſex annos, Page 104, 

205, 206, 294. 


Limitation of Eſtates. 


_ CDeviſe 7. 
See 125 of the Body 6, 8. 
95 Purchaſle 3. 


London and its Cuſtoms. 


Aldermen. 
Baron and Feme 24. 
By-Laws 5, 6. 
Maͤndamus. 


1. Upon the Vacancy of an Alderman, 
the Wardmote (were formerly) to 
chooſe four Perſons, and the Court of 
Aldermen to admit which of the four 
they pleas d, 48, 49 

2. The Court of Aldermen, by the Cu- 
ſtom of the City founded upon the 
By-Law of Hen. 4. (were) to admit 
one of the Perſons choſen by the Ward- 
mote, not one of thoſe return'd by the 
Lord Mayor, 50, 56 

3. Of the Power exercis'd by the Court 

of Aldermen over theſe Returns, 30, 
54 56, 59 e. 

. A Woman may bar herſelf by I A- 
greement before Marriage with a Free- 
man of London, of her Right to the 
Cuſtomary Share of her Huſband's E- 
ſtate, 3 45 

5. But ſhe is not cut off from her cu- 
ſtomary Right by a Joynture in Land, 

unleſs the Joynture be made in Bar, 

| 457 
6. If 


See 


1 — — — bb, A 2 N 
— s 


* xn — —„- aha ; 


TH 


riage of her cuſtomary Part, the Free- 
man may diſpoſe of a Moiety of his 
Perſonal Eſtate by Will, and the 
other Moiety ſhall go to the Children, 
1 hat Page 453 &c. 
7, And fo in like Manner, where the 
Children have been all of em fully 
advanced, the Wife will be entitled 
5 
| Perſonal Eftate, and the other Moiety 


will be the Teftamentary Part of the | 


4551] 
ſhall be conſider'd 
as dying without a Wife, and where | 


Freeman, 
8. Where the Hufband 


7 


as a Purchaſer of her cuſtomary Thir , 


45 

9. No Difference in this Reſpect, whe- 
ther the Joynture be of Land, or not, 
4 L 453 Sc. 

10. A Woman covenants with a Free- 
man of London before Marriage, to 
enter into Bond to releaſe her cuſto- 
mary Third (and Right of Dower) to 
his Executors within two Months after 
his Death, in Caſe ſhe ſhould have 
ſuch an Eſtate in Land left her as was 
then agreed upon. The Bond is given, 
the Marriage takes Effect, the Huſ- 
band dies and leaves his Wife the 
Land articled for. Decreed the Wife 
ſhould not be permitted to for- 
feit the Penalty of the Bond, but 


ſhould be held to her Agreement; | 


and that the Huſband, as this Caſe 
was circumſtanced, ſhould be conſi- 
der'd as dying a Purchaſer of his Wife's 
cuſtomary Part, 541 Ce. 
11. The Advancement of a Child out of 
Land, no Bar of the Orphanage Part, 
| 457, 460 

12. If the Certainty of a Child's Ad- 
vance out of the Perſonal Eſtate, does 
not appear under the Father's Hand, it 

is cut off from claiming a Share by the 
Cuſtom, 456, 460 
13. Whatever appears in a Marriage Set- 
tlement to which the Father is a Party, 
appears under the Hand of the Father, 

| | 460 

14. If it appears under the Father's 


6. If the Wife of a Freeman of London 
be barrd by Agreement before Mar- 


the Cuſtom, to a Moiety of the | 


8 


the Advancement is ſufficiently cer- 
tain, tho' the Value of them be not 
expreſs d, age 460 
15. And where it appears the Child has 
not been advanced above ſuch a Sum, 
but ſomewhat leſs, the Incertainty of 
the Advancement may be curd by 
the Child's bringing the whole Sum 
into Hotchpot, . 
16. A Freeman of London having two 
Daughters, advances one in his Life- 
time, and it appear'd by the Mar- 
riage Settlement to which he was a 
Party, That he gave her for Portion 
4000 l. in Money, beſides Lands and 
the reverſionary Intereſt of a Leaſe 
of no certain declard Value. In Con- 
ſideration of which Advancement, the 
Daughter executes a Releaſe to her 
Father (who was then indebted to her 
ſome ſmall Matter upon an unadjuſted 
Account) of all the Claims ſne might 
have upon his Eſtate, by the Cuſtom 
of London, or otherwiſe, ſave what he 
ſhould pleaſe to give ber by his laſt Will. 
Decreed that this Daughter ſhould not 
be barr'd by her Advancement, or Re- 
leaſe, from taking her cuſtomary Share 
which had been devis'd to her, by 
her Father's Will, as Reſiduary Lega- 
tee, 8 452 c. 
17. The Cuſtoms of London cannot be 
judicially taken Notice of, any more 
than any other particular Cuſtoms, 
440 

18, Ergo, if a Cauſe be removed out of 
the City Courts by Habeas Corpus, the 
Cuſtom muſt be [return'd, or no Bo- 


cedendo can be granted, ibid. 
Maintenance, See Alignment 7. 
Mandamus. 


Stat. 9 Ann. cap. 20. 
See { Ct ts 15, 16. 


1. The Learning of Mandamus's, 48 &c. 


Hand what Things were given a Child, 
" a 


2. Their Antiquity, 8 
N . 3. Said 


. r 


—_—_— 


3- Said to be founded upon Magna Charta 
3 23 
4. Motion for a Mandamus to the Lord 
Mayor of London, to make a new Re- 
turn to the Court of Aldermen, in the 
Caſe of an Election of an Alderman, 
refus d, | Be 48 Ce. 
5. No Precedent in the Cafe of an Elec- 


tion, of a Mandamns granted to the | 


_ returning Officer, to make a new Re- 
"—_— 49, 54 
6. For all Mandamus's are either to ad- 
mit Perſons into their Offices, if re- 
fis'd:; of to reſtore em when tarn'd 


out, 2 454 
7. But a Mandamus may be granted to 


the Court of Aldermen, if upon a 
falſe Return of Perſons not choſen by 
the Wardmote, they refuſe to do Ju- 


ſtice to the Parties injur'd, after Com- 


pulwaint made, 25 59 
8. Shall not be granted to reſtore Fellows 
of Colleges, and why, 50 
9. Sometimes granted where the Court 
has doubted, whether it lay or not, 
in order to be better conſiderd upon 
the Return, 49, 53, 58,62 
10. If a Mandamus be directed to a Cor- 
poration, and the Officer who pre- 
ſides in the corporate Aſſembly, ſhould 
adjourn it, in Order to prevent the 


making ſuch a Return as he diſlikes, | 


he would be puniſhable for a Con- 
„ 56 
11. No Inftance to be produced, where 
Obedience to a Mandamus ſhall ex- 

' poſe a Man to an Action, F, 61 
12. What various Returns may be made 
to Mandamus's to reſtore Perſons to 
their Offices, and all good, 174 
13. Non elefus a good Return to a Man- 
JON; 45; | 
14. Non debito modo eleftus naught, and 
mo = 1,07 HB 200 
15. When the Return was Nunquam fuit 
electus & perfettus, Leave was given to 
amend the Return, by ſtriking out 
perfectus, 5 192 
16. Whether not having taken the Sa- 
crament within a Year Cc. be a good 
Return? | 100, 173, 178 

See Corporation 8. 


1011 


17. Return that contains Matters re- 


pugnant and contradictory, naught, 


£ BE 107 
18. But ſeveral Cauſes of Removal may 
be return'd, if conſiſtent, 108 


19. The Reafon for not reſtoring, muſt 
be a 2 r of Removal, 174 
20. Whether it muſt be averr'd in the 
Return, to have been the Cauſe of Re- 
moval? 176 
21. Whether it muſt appear upon the 
Return, That the Party was fummon'd 
before Removal? ; _. 101, 180 
22, What is not anfwer d upon the Re- 
turn, muſt be look d upon as admitted 
to be true, 1-194 
23. Where the Return was, That they 
were a Corporation ſuch a Lear and 
long before, Exception taken becauſe 


Preſcription, over-· ruled; becauſe it 
was 2 failing only in Matter of Sur- 
uſage e 146, 147 
. Mandamas to reſtore H. to - of. 
fice of Town-Clerk. Return, That 
he ya an Officer aunuatim eligibilis, 
ill; becauſe the Office. of Town-Clerk 
hoing in the * of the Law an Of- 
ice for Life, the contrary ought to 
have been ſhewn upon the Return.” And 


fame Perſon would continue Town- 
Clerk till another was choſen, which 
did not appear to have been done 
„ e, Ar 

28. A Mandamns may be granted to 
oblige an inferior Court to pay Obe- 
dience to a Tolt, 350 


Yano). 
See Deviſe 26. 


Whether a Right to Fairs, or Markets; 
may be appendant to a Manor? 260 


Manulcript Wozks, = 


... £ Devile 17, 18. 
Im 7 It 12. 


Markets, See Fairs; 
7 1. Mar 


they did not intitle themſelves by 


tho he wo annuatim eligibilis; yet the 
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Marriage Agreements. 


Evidence 19. 

Fine 8. 11 
London and its Cuſtoms. 
5 Settlements. 


See 


pecifick Jertozmance 9, ro. | 


Ude, 02 Ces 1. 


1. If a Father enters into an Agreement 
upon the Marriage of his Daughter, 
to ſettle ſuch an Eſtate upon her, or 
to forfeit ſuch a Penalty, and he af- 
terwards chooſes to forfeit the Pe- 
nalty, it is a Debt ſo entirely due to 
the Huſband, that it 1s not in the 
Power of Chancery to take Care of 
the Wife and Children, by decreeing 
a Settlement of the Penalty, ©, Fage 


511 


If one covenants by Marriage Articles 
to make a Settlement, and dies the 
Articles unperformed, Chancery will 
look upon Things in the ſame Light, 
as if ſuch Settlement had been actu- 
ally made, as the Court would have 
decreed upon the Articles, if they 
had been applied to in the Huſband's 
Life-time, | 


| 437 
. 1400 l. is by Marriage Articles agreed 
to be laid out in Land. Huſband dies 


the Agreement unperform'd, and de- 
viſes all his Lands unto his Nephews. 
Lord Harcourt ſeem'd to think, That 
ſince this Money ought to have been 
laid out in Land, it ſhould in 8 

be eſteem'd Land, and (notwithſtand- 
ing the Wife oppos d it, who was left 
Executrix) ſhould paſs under this 
Deviſe, ſubje& in the firſt Place to 
the Uſes declar'd in the Marriage Ar- 
ticles, 
See Deviſe 30. 


which is open and publick ſhall be 
reliev'd againſt, 8 
5. A Father treating a Match, obliges his 
Son to enter into Bond to pay him 


after Marriage a Sum of Money, 


which he ſaid was wanted to make 


Proviſion for his other Children, The | 


| 


39] 


4. A private Agreement on Marriage 
derogatory and contradictory to that | 


6. 


ſtate of his own. 


7. 


Bond reliev'd againſt, on a Bill 
brought by the Son and the Wife's 
Father, Nu 448 
A Mother parts with her Jointure to 
enable her Son to make a Settlement; 
but at the ſame Time takes a private 
Security from her Son, to aſſign over 
to her after Marriage, a Leaſehold E- 
: The Security ſet 

aſide in Equity, ibid. 

A. agrees to ſettle on his Kinſman 
upon Marriage, ſuch an Eſtate in Poſ- 

ſeſſion, and ſuch in Reverſion; but 


obliges the Kinſman to enter into a 


private Agreement to redemiſe &. 
The private Agreement ſet aſide in 
Equity, and A. forced to account for 


the meſne Profits of the Eſtate that 


. Where it was laid down by Lord 


had been redemis'd, 448 
Chan- 
cellor Cowper, as a Rule in Equity, 
That if a Son gives a Bond during 
the Marriage Treaty, without his Fa- 
ther's Privity, to refund Part of the 
Portion, the Bond is void, 447, 448 


On a Treaty of Marriage between A. 


and the Daughter of B. the Mother of 
A. ſurrender d her Jointure.to enable 


her Son to make a Settlement (to 
which ſhe was one of the Parties) 


proportionable to the Fortune B. pro- 
mis d to give with his Daughter. But 
at the ſame Time A. enters into a 
Bond to B. without the Privity of his 
Mother, to refund Part of the Wife's 
Fortune at ſeven Years End. B. dies 
in Debt before the ſeven Years are 


expir d. Decreed againſt the Credi- 


tors, That the Bond ſhould be ſet a- 


Io. Covenant 


ſide, | | "445 Os 
before Marriage, to re- 
leaſe the Wife's Guardian within two 
Days after, of all Accounts of meſne 


Profits; ſet aſide in Equity, 447, 448 


11. No Difference between ſuch a Con- 


12. Of Marriage Brocage Agreements, 


13. Articles of A; 


» 


tract, and a Marriage Brocage Bond ; 
but only of more miſchievous Conſe- 
quence, ibid. 
See Relief in Equity. | 
reement for a Join- 
Aſſignees of Bank- 
d 


ture, good again 
rupcy, 


N 


M 


Haäͤrriage Settlements, 
Aﬀets 9. | 
I Conſideration 2. 
I Jointure. 
See < London and its Cuſtoms. 
Marriage Agreements. 
| Portions o2 Pꝛoviſions 
L fo2 Childꝛen. 


1. Where by Marriage Articles a Settle- 
ment is to be made, Chancery will 
order one not according to the Letter 
but Intent of the Articles, Page 437 


2. As where by Marriage Articles Lands 


are agreed to be ſettled in ſuch a 
Manner, as that the Huſband would 
be made Tenant in Tail, the Court 
will decree _ the Huſband ſhall be 
made only Tenant for Life, that he 
may not have it in his Power to bar 
the Iſſue, and to defeat the Intention 
of the Settlement, 436, 437 


MBarthal of the King's Bench. 
Demand 2, 3, 4. 
See J Eſcape. 
Paſter and Servant. 


Apprentice, | 
See Juſtices of Peace 2, 3. 
Stat. 5 El. cap. 4. 


1. Petty Treaſon for a Servant to Kill 
Maſter or Miſtreſs, 2 
2. In Caſe of the Battery of a Servant, 


the Maſter and Servant may both of 


em bring their Actions for Damages, 


3. And Recovery in the one Action, 
may not be pleaded in Bar of the 
other, Bn ibid. 

4. The Act of the Servant where he has 

no Authority from his Maſter, will 
not bind him, without his Conſent, 

110 


1 If 2 Servant has Orders to fell a 


_ Horſe, and the Servant ſells him as a | 


good one, no Action againſt the Ma 
ſter, Page 110 
6. If a Servant is ſent to receive Mo- 
ney, and takes a Bill in lieu of it, 


| which is not anſwer'd, the Maſter not 


bound, ibid. 
7. Otherwiſe where a Servant derives a 
Credit from his Maſter by being us d 
to tranſact Buſineſs for him, ibid. 


8. A Servant uſed to tranſact Affairs of 


that Nature, is ſent with a Note drawn 
upon a Goldſmith to receive Money, 
and inveſt it in Exchequer Bills; the 
Servant gets B. to give him Money 
for this Note, and brings the Exche- 
quer Bills to his Maſter. Two Days 
after, the Goldſmith fails, ad judg d, the 


a 110 141 
9. And in this Caſe, it was held, the 
Maſter could not recover of his Ser- 
vant; the Loſs being occaſion d by 
Accident, and not Folly or Negligence, 
III 

10. If a Maſter uſes to ſend his Servant 
to buy upon Truſt, and the Servant 
|. afterwards when he is ſent with Mo- 
ney imbezils it, and continues to buy 
upon Truſt, the Maſter is chargeable, 

| | ibid. 

11. And tho a Servant be diſmiſsd, yet 
if Notice be not given, and he is 
truſted upon Account of the former 
Credit he derived from his Maſter, 
his Maſter will be liable, 110 


Maxims of Lam and Equity, 


King.. | 
See I Rules of Law and Equity, 


I. Boni eſt Judicis ampliare legem (vel ju- 
riſditionem) 3 
2. Exceptio probat (vel firmat) reg ulam 


386, 408 


6. Quod conſtat clare non dehet werificari, 


150 


7. Qui 


—_— ſhould anſwer the Money to 


in rebus non exceptis, 43, 115, 250, 


3. Nemo debit eſſe judex in propria cauſa, 


CD ah 48, 49 
4. Ubi major pars, ibi tota, 75 
5. Valenti non fit injuria, 132 


7. "Qu per Ae facit, per ae fav, 1 
Page 290 
8. E. nudo pulio von oritur _— (in 


margine ) 295 

9. Nemo bis pro lens delifto Sc. 

10. Debitor non præſumitur donare; 

Maxim in the Civil Law, 
Non oft Heres uroentis, 


Judlicium redditur in invitum, 


11. 
12. 


13. 


ene loges prioribus derogamt, 118 


mum in lege, 
17. Jura Nature ſunt immutabilia.; ; ſont 


leges legum, 
18. Nihil acceſſit ei qui mhil habuit in re 


unde accreſceret: jus, 


19. Verba contra proferentem fortius aoci- |, 


pienda ſunt, 03 
20. Maledicta expoſitio que corrumpit ' 
tum, | 419 


21. Stat. pro rations voluntas, 
22. Wherever there is a Wrong, 
Law muft give a Remedy, 
23. OneCrime may not defend nber. 
101 
24. The publick Good is ever to be pre- 
ferr'd to a private Lofs, 133, 355 
25. Execution the End and Life of — 


Law 
26. He that wilt have Equity moſs 0 
_ Equity, 


Payr 


Where a 2 Corporation is by Charter to 
conſiſt of Mayor, Recorder 
ther- the ſame Perſon can 


Mayor and Deputy Recorder ? 


both 
15 


Merchants. 
See Trade 10, Ls 12. 


Uſage of Merchants, of what Force in 
* 


1 


365 
a 
399 
116, 4111 
236 
Tuina eb cuftodia que fbi creditar,| 
121, 365 

. Summa oft lem qua pro Religions facit, | 
117, 119 


. Argumentum ab inconvouionti fortiſſi- 
2971 


116 | 


383, 427 


4. Whe- 


Where a Food Rent 3 is purchaſed i in, 
by the Perſon that is ſeiz d in Fee of 
the Lands out of which it iſſues, it is 


W in the en, Page 32 5, 
W "GR 6 


See Martiage Agreements T 10. 


I. An after-born Child not intitled to 
Meſne Profits, in Caſe of Entry Re 
the Uncle, 

2. In Caſe of Divorce in the Spiritual 
Court, & vinculo Matrimonii, the Huſ- 
band is not anſwerable for the Mefne 


W of ory Wife s Eftate, id. 
' Biſnomer. 
<anditions. 8 
Seed Names of Purchate 
C and Dignity, 
1. Of Variances or Miſnomers of Cor- 
| porations, 207 


2. That may be a Miſnomer in plead- 
ing, which would be a lafficient De- 
ſcriptio Ferſonæ to take by, 208 


Pilrels, See Malter and Servant I. 


Money. 
See Intereſt of Money. 


I. In Debt upon Bond, the Defendant 


is enabled by the Statute for the A- 
mendment of the Law (4 & Aun. 
cap. 16.) either to plead Payment, or 
| to bring the Money into Court, 26 


* 50 


2. Where Mongy is: deviſeable by the 
Name of Land, 39, 528: 


able at Common Law 
by Deſcent, or Pur- 


chaſe, 116, 360 


2. But upon his Deraignment his Ihcas 


287 


pacity is removed, andt he ſhall- * 
the 


* P 8 
% 7 F % 4 * 
5 4 N 
of 4 2 . 
. ct = 9 ; * * - 
M | | | | N 
E 


the Land, notwithſtanding the Entry 
of the Reverſioner, Page 360, 413 Wc. 


3. The Heir may claim by a Mons 2 N. 
„ 360 
4. Tho! not by an Alien, 359 Names of Purchaſe and Dignity. 


5. Said to be civiliter mortuus, or dead in 


Law; ed I 24, 360, 413 See C umi l b 
6. And yet if he was afterwards made ee Excommimicata capiendo 9 


2 Biſhop, he might purchaſe for the 1. In Records and legal Proceeding the 
Benefit of his Church, „ 124 whole Name is to be ſet forth, Pag 
7. He may be a Diſſeiſor, and gain a 284 


Freehold by committing an Act of 2. Ergo if one that is a Knight and Ba- 


Diſſeiſin, 125 ronet be only ſtiled Knight, it is a 
See Aſixe. e 8 | Miſnomer, | 283 
| See Additions. 
Monopoly. | 


All debet, Se | 


I. = odious 107 
2. Againſt the Freedom and Birthright 
of the Subject, 133 
3. Contrary to Magna Charta, 106, 133 
4. Let where the King has a ſpecial In- 

tereſt, his Grants ſnall not be judged 


Niſi pꝛius. 


Evidence 16. 
See Trial. 

A Judge of Nij prius acts rather in a 
miniſterial than judicial Capacity, 


Monopolies, _ ; 107 
5. What — entitle the King to ſuch 13 1211557 OF ods 
an Intereſt, | 106 0x] ET 'o 
1 5 WE Nolle pꝛoſequi. 3 
5 . 8 II. The entring a Nolle proſequi upon an ; 
Monument, See Heir 12. Information, is no Bir Yoo Ch 


| 2 any Diſcharge from a further Pro- 
5 . | Ttecution, I52,1 
Moꝛtgage, Moꝛtgagoꝛ, Moꝛtgagee. 1 on 6 * of Bail * Ser 
. ' facias rought for two diſtin& 
See 4 Sede nd Copyholder 6. | Sums, when it appears by the Recog- 
| Heir oꝛ Peirs 10. WD — only one is due: Whe- 
1. In Caſe of a common Mortgage, as Now bans 2 15 te? ere 7 
ſoon as the Day of Payment is paſt, not due? | 


the legal Eſtate is abſolutely veſted | 3 05 
in the Mortgage, | : | 424 f; 8 
2. Only a Right of Redemption remains Non eſt Dt — * and 
in Equity 3 | ibid. 4 | 
| 7 Motion. Monſuit. 


1. Mhere the Plaintiff moved to ſet aſide 


Amendment 3, 4, 5. ; 
See 7 his own Nonſuit; becauſe occaſion'd 
{Declaration 4+ by 750 2 the Judge that tried 
Murder, See Appeal. the Cauſe, who thought the Plaintiff 


had miſtaken his Action, when it 
was well brought, | " 915 


7 M 


Mutinp and Deſertion, See Gunner. - 
: H 2. 


2. = 1 the Plaintiff in an Ap 
Nonſuit, the Court of B. K. will ne- 


vertheleſs oblige the Party to plead to 
it, Page 35 41 
3. For it is a general Rule, that when- 
ever the Court 1s poſſeſyd of a Re- 
cord, they will proceed upon it, ibid. 


Notes pꝛomiſſoꝛy. 


FD! Fats and Feme. 
Relief in Equity 3. 


x, Promiſſary Notes payable to ſuch a 
one or Order, are transferrable by In- 


dorſement, by Virtue of Stat. 3 & 4 


Ann. cap. 9. 
2. And the Indorſte may maintain an 


Act ion, ibid. 
Notice. 


Eſcape 2, 2. 
Mater and Servant 11. 
Stat. 1 Fac. 2. cap. 1 


Stat. 2 A. & M. . 


See 
1. 6. 5. 


Law. and. Equity 8. 
Nuſance, See Jnditment 10, IL, 


2 
— — 


0. 


1 


„ FAMvavits. | 
de T Pexjury, 


Obligation, Obligoꝛ, Obngee. 


abatement 11 
Aſſignment, Agigna2, 5 ignee. 


5 in Civil Caſes. 
Baron and eme 14, 19, 21. 
Bꝛeach in Covenant, 
See Debt ccc. 3, 6, 7. 
858 


Chancery: 5. 
onitian 5, 4, 5 A: 
e OL Covenants-:. 

emurrer.. 5 


zeal becomes} 


i; 
ö N 


1 


Evidence 18, Ty 20. 
| Falſe Latin. 
hp 2, 3. 


[Kin alte Doubted 02 
Denied 2, 9. . 
Marriage Agreements. 
oney 1. 
ayment and Satigfaction 3.4. 
leas and Pleadings. 
| Replication 2. 
* Syvecifick Pertozmance ! 1, 
10, 11. 


| Truft and Truſtee 4. 


1. Where the Condition is unlawful, the 
Bond is void, Page 134 
2. Conditions againſt Law, of how ma- 
ny Kinds, wid. 


See 


3. Eut where-ever the Condition may 


be performd without Breach of the 
Lau, the Bond ſhall be eſteem d 820d, 


| + Cf Bands condition'd for the Refdraine 


of Trade, 27 We, 83, 86, 130 &c. 


See Trade. 


5. If a Bond be naught ga, the Obli- 
Nudum paitum, See Parims of | f 


ng 
6. Where a Bond originally void, 
| fabſequent 


g no Aſſignment of his cam make 
45⁰ 

may 

Agree- 


ibid. 


be made valid by a 


ment, 


7. If a Bond be condition d to do an Act 


at the eſt of the Qbhigee, and the 

Obligee dies without making any Re- 

queſt, the Bond is extinguiſm d at Law, 
„55 

8. The ſame where the Olin wade 

Adminiſtrator (or Executor) to the 

Obligee, ibid. 


9. Dubious Words in tlie Condition of 


a Bond to be underſtood (ordinarily) 
in the moſt favourable Senſe for the 
Obligor, 184, 222 
10. Where the Obligor was not e 

to forfeit the Penalty of his Bond, 451 
Sc. 507 S. 


11. Where a Man was bound) in an Obli- 


gation, not ſaid te whom, and yet 


this was ſupplied by the Intention, 47 
Sheriff for Appear- 


i 
i 
| 


12. Bond taken by 


ance ad reſpondend” præſas J. S. de pla- 


g cita aner. ac etiam bille (omitting 
| | thoſe. 


— 


8 


thoſe Words in the Writ ipfuis J. S.) 


held good. Huge 327, 328 
13. Of Sheri Bonds, ſee more under 
Sheriff 1, 4. 


14. A. upon Marriage, enters into a Bond 
to B. That if he died without Iſſue 
by his Marriage, he would leave 
3500 J. ts one of more of the Chil- 
dren of his elder Brother, who had 
married B's Daughter. A. dies with- 
out Iſſue, and gave in his Life-time 
and by his Wilt together, more than 
3000 l. to one of thoſe Children; but 
withott any Declaration, That thefe 

_ Gifts were defign'd in Satisfaction of 

| His Bond, becauft as he faid (when 

advis d to make ſuch a Declaration) 
| the Bond had been anjuſtly extorted 
from him. In the Will there was alſo 
a Recital of the Fraud made Ufe of 
in obtaming the Bond. Pecreed the 
Gifts ſont be taken in Satisfaction 


of the Bond; ſince it ſufficiently ap- 
eard, the Obligor never intended to 
make thoſe Gifts over and above the 


© Offiee wwe the King, 
| (Affenss. 
Att 


Ser « * 5 
»=* )Dutlawkp 10. 
CC Patent r. - 


Aion on the Cale 3. 


Eo! 
Evidence 12, 16. 
See < King's Bench 6, 7. 
Mandamus. 
| Pariſh Offices and Officers. 
« Return of Writs 2, 3, 4. 


1. If there be. a falſe Return made of 
Perſons not duly elected into an Of- 


fice, 
pleate 
no new Rull, 51 
2. Of die fuclo Officers and tlie Acts done 
by em, 


et when the Return is com- 
1 by Acceptance, there can be 


438, 439] 


3. Geierally the Law is, That Acts done 
by thoſe reputed iti Authority are 
and. Te Fae 290 

4. Noi tet of publick Offices that con- 
cern the Adminiſtration of Juſtice, a a 
Forfeiture of the Office, 198 

5. Aliter in private Offices, without Re- 

6ſt, and ſome ſpecial Loſs occaſion'd 

y ſuch non er, ibid. 

6. Deputation of an Office grantable by 
Parol, 8 74 

7. And therefore tho it ſhould happen 

to be granted by Writing, yet it may 
be revoket by Parol, tid. 

8. Every one not only may, but is by 
Law bound to give his Aſſiſtance to 

Officers, in the Execution of Juſtice, 


5s 
9. Where the Queſtion is what the Ori: 
ginal was in an Action, the only 
Way of Trial is the Certificate of the 
Cuſtos Brevium, or other proper Officer, 
which the Court is bound to give 
Credit to, 8 318, 319 


|  Oddergof Juſtices of Peace. 
| Battard i 4; 5. 
ed le 3. 
Juſtices of Peace r, 3. 
1. Order for Relief of H. and four Poor 


Children, quaſh'd ; becauſe not ex- 
| preſs'd That H. was indigent, 220 


| A at Daves: | 2 Order of Seſſions for the Maintenance 


of a Daughter, quaſhd; becauſe not 
ſaid that ſhe was unable to work, 307 


| 3. Order upon a Father-in-Law to main- 


tain his Son's Widow, quaſh'd ; be- 
| Cauſe not expreſs'd that he was of 
| ſufficient Ability, + 
4. Order to pay Money for the Relief 

of a poor Perſon until further Order, 
Zoo, | 3 
5. Order upon the Father of a Baſtard 
to give Security for indemnifying the 
Pariſh for the fliture, good, 271 
6. Order to remove one with his Chil- 
; dren, too general, if the Ages of the 
Children be not expreſs'd, 286 
7. If the Children be not named, 220 


66, 29⁰ 


9. Order 


5 


8. Order for Removal, becauſe likely to 


become chargeable, is good without 


an Adjudication, Page 26 
9. The Pariſh on which an original Or- 
der is made, can't remove till it be 
reverſe, 84 
10. And if in Fact they do remove, and 
negleR their Appeal to the Quarter- 
Seilions, ſuch original Order becomes 
final to all the World, ibid. 
11. Similiter if affirm'd upon Appeal, 
| : 528-20 

12. In Orders relating to Settlements, 
the Court muſt take the Facts for 
granted as they are ſet forth, not- 
withſtanding there appear Circum- 
ſtances ſufficient to induce the Belief 


of a Fraud, 293, 393 
 Owdinary. 
WW Adminiſtrato? 1, 2. 
Appꝛopziation. 


Adminiſtration and 
Before the Reformation the Book of 


Common Prayer was ſubject to the | 


Alteration of the Ordinary, 105 
2, And every Biſhop appointed what 
Feaſts ſhould be obſerv'd in his own 


Dioceſe, 24 
Oꝛiginals. 
Exroz 11. IH 
See Teofails 1, 2. 
Dftices and Officers 9. 
Writs, 


1. An Original is determin'd by Death — 


or Outlawry, 


| 2359 
2. Not to abate by the Demiſe of the 
258 


Crown, by Stat. 1 Ann. cap. 8. 
DOoerſeers of the Poo?, See Pooz. 


1. Conſpiring to levy War generally, is 


no Overt-A& to prove the compaſſing 
$5413 38%] + 


the Death of the King, 


2 


2, Aliter if the confpiring to lev) War 
be in Order to dethrone him; for this 
1s the Civil Death of the King, Page 
— 322 


Baron and Feme 18, 19. 
. EO 
See Law Caſes doubted oꝛ 
denied 5 


ned 12. Pr 
Daiginals x. | 
1. In the Caſe of Outlawry for Treaſon 
or Felony, the Law accounts the Per- 
ſon outlawed guilty of the F act, 379» 


85 380 
2. Blood is corrupted and Eſtate forfei- 


ted, . TL | 379 
| 3- On Error to reverſe Outlawry for Fe- 
188 


lony, a Sire 2 muſt iſſue, 


4. Otherwiſe where the Outlawry is for 


Treaſon, 188, 189 


5. The Reaſon of this Difference, 188 


6. Upon Outlawry for leſſer Crimes, or 
in Perſonal Actions, the Party is put 
out of the Protection of the Law, 380 
7. To be impriſon'd if found, ibid. 
8. Forfeits all his Goods and Chattels to 

the King, | ibid. 
9. And likewiſe the Iſſues and Profits of 

his Lands, as long as the Outlawry 
remains in Force, 358, 359, 380 
10. But Alienation before Inquiſition 

taken is a Bar to the King, 359, 409 


| 11, Perſons beyond the Seas may not 


be outlawed, unleſs in ſome particu- 
lar Caſes eſpecially provided for, 357 


1 9 
| Papiſt, 
e 

_ | Annuity. 

..- | Quare Jmpedit 7. 
See Stat. 1 Tac. I. cap. 4. 
Stat. 3 ac. 1. cap. g. 
Stat. 3 Car. 1. 4: 8 5 
Stat. 11 & 12 W. 3. cap. 4. 


Where 


1 


bee the Conrt of Chancery welt to l. W « Puts Ws be fit afide, 


allow of the receiving the Sacrament, 
as a ſufficient Proof of the Converſion 
of a Papiſt, 

Pardon | 


Stat. 1 Jac. I, cap. 4. 
Treaſon 2. | 


If an Act for a general Pardon be not 


See 


pleaded nor given in Evidence (where | 
the Defendant might have done either) | 


Whether the Court can judicially take 
Notice of it after a Verdict? 365 


Pariſh Offices and Officers. 


5 Church-Watdens, 


_ Pariſh Rates, 
Church and Church-Rate, 
/ P2ohibition. 17. 
P aritament. 
A Member of Parliament 


See 


privileged 
Sous” 


Arreſt of Judgment 4. 5 
See < ArChdeacon 1. 


from an Arreſt for Debt, 
Parol Evidence, See Evidence, | 
Aſſumpſit 
Executoꝛ. 
Parſon. 
E Preſentation; 
P atent. 
See JSbier dal 9. 


Paꝛol Pꝛomiſe-. 

5 > 
Appꝛopꝛiation. 
Scire facias. 


| Page 512 Sc. | 


not upon Account of a Forfeiture, but 
becauſe it breaks in upon another's 
Right, no Office neceſſary; Fuge 354. 


Bens... 355 

2. A Grant of the ſole Uſe of a Trade 
is (ordinarily) void, 5 131 
3. But where a Trade is newly invent- 
ed, the ſole Uſe may be granted for 
| fourteen Years, ibid. 
4. Where a Grant to make all playing 
Cards was adjudged to be Monopoly. 


1 106 

5. Whether a Patent for the ſole print. 
ing of Almanacks be good, or not? 
| £ 105 Cc. 
6. Where Patents for Primers, Plalters, 
Pſalms and Almanacks have bren al- 
lowed, —- : 107 
7; Patent for ſole printing of Law Books 
adjudged naught in B. &. for the Un- 
certainty of what ſhould be eſteem d 
a Law Book, | 106 
8. But this Judgment was revers' in the 
Houſe of Lords, | tid. 
g. So that this Patent, having had the 
Sanction of the Houſe of Lords, is not 
now to be ſhaken, 107 


Payment and Satisfation. 


i Bar 7 
55 


ar 7, 8. 
Bills of 
Money t. 

1. Acceptance in Satisfaction not ſuffici- 
ent, unleſs it be likewiſe pleaded to 
have been given in Satisfaction; 224 

2: In an Action of the Caſe upon ſeveral 
Promiſes, the Plea was, That the De- 
fendant gave the Plaintiff a Quantit 
of c. and the Plaintiff accepted it i 


Exchange 5: 


in 
full Satisfaction. Queſtion, Whether 
the Word Satisfaction ſnould be under- 
ſtood to relate to the giving, as well 
as to the Acceptance? ibid. 
3. If a different Sum be pleaded to have 
been paid in Satisfaction of a Bond, 
from what appears upon Trial to have 
been received in Satisfaction, this is a 
Variation of the Accord, 306, 305 


4. Aliter where the Difference is only 


in the Time of the Payment, 
7 N 


307 
Penalty. 


8 


P 


- 


Penalty, 


CAAions in general 7. 
By-Laws 5. 
Chancery 5. 
< Falſe Latin. 


Statutes in gener 
(Stat. 3 3 Hen. 8. cap. 9. 


Perjury. 


1. The ſame Evidence not ſufficient to 


convict of Perjury, that may deter- 
mine a Caſe of Property, Page 194 
2. Unleſs the Oath be not only falſe, 
but wilful and malicious, it 1s no Per- 
jury, 195 
3. Therefore a Man ſhall not be con- 
victed of Perjury for a Miſtake, 195 
4. As when one ſwore he read ſuch a 
Deed, and the Fact was, he read the 
Counterpart only, this was ruled to 
be no Per jury, | ibid. 
5. Perjury may be committed in Mat- 
ters of Circumſtance where they are 
materia], ibid. 


Perſonal Eſtate. - 


Annuity. 
Deviſe. 
Executoz. 
Real Eſtate. 


See 


Whether the ſame Eſtate can be conſi- 
in! 


der'd both as Perſonal and Real, 
Regard of different Perſons? 


Phyſicians. 


1. No one may practiſe Phyſi ck in 
London, or within ſeven Miles of the 
Town, without a Licence from . 
College of Phyſicians, 373. 

2. Nor may any beſides Ges = 
one of the Univerſities, practiſe in the 
Country, without a Licence from the 
Preſident and three Elects, 

2. The Charter of Incorporation, in 
which theſe Privileges are N is 

. map rm'd wy) Stat. 14 & 151 


2 


94 


Se enen Obie 10. 4 


334 


ths s 363} 


Play, See Gaming. 
Playing Cards, See Patent 4. 
Pleas and Pleadings, 
( abatement. - 
Adlon on the Caſe. 
| Aﬀton 70D u ar * 


adminiſtration and Admin 
ö : ſfrato2 5. 


mendment. - 
— —.— Demeſne. 


4 il in Efvil Caſes, | 


1 Continuance and Dilconti- 
. Debet & Beine 
Debt t . 


Demurrer. 

Departure. 
See Double Plea. 
Executoꝛ. 
Hetr 14, 15. 
Jointenants 6. 
Juftificarion, 


Limication of Acklons. 


ſr 
ayment and Satisfackion. 
zelcription. 
uare Impedit. 

Recognizance 1. 

Replication. 

1 Sctre kacias. 

Traverſe. 

g Treſpaſs. . 

c Clerditt. 


t. A Plea to the Juriſdiction of the 
Court not to be received after an Im- 
parlance, Fage 127 

2. Antiently all Pleas were ore tenus at 


2 6 - 
2 


f 


the Bar, 88 
3. Pleadin is ſetting forth roperly and 

in due Form that Fact which in Law - 

15 a good Diſcharge, 304 


4. Such Pleas as put Circumſtances in 


Iſſue. that don't touch the Matter in | 


Queſtion, are naught, 307, 308 
5, Yet ſee where the Defendant ſhall 
take Advantage of his own imma- 

terial Pleading, - 148 

| 6, Plcas 


* Fong PEER 


— ů 


6. Pleas are in their own Nature entire, 
and cannot be good as to one Part, 
and bad as to another, Page 323 


7. Ergo, if a Plea be pleaded to the 


whole, that goes but to Part of the 
Action, the Plea is bad for the von 
| 701d. 
8. Defendant may plead as many feve- 
ral Matters to any Action, with Leave 
of the Court, as he ſhall judge neceſ- 
ſary for his Defence, 280 
9. In pleading Words ſhall be tied to a 
ſtrict Conſtruction according to the 
Rules of Grammar, 185 
10. And every Man's Plea ſhall be taken 
Nene againſt himſelf, 229 
11. Only it is a Rule in Pleading, That 
nothing needs be averr'd which appears 
ſufficiently plain without, 385 392 
See Maxim of Law and Equity 6, 19. 
12. The greateſt Certainty requir'd in 
ſpecial Pleading, 299 
13. Formerly in Actions of Debt the 
whole Agreement was us d to be ſet 
forth, | 331 
14. Tho' now of late a more conciſe 
Way of Pleading has obtain'd in Ac- 
tions upon the Caſe, bad. 
15. Neither was it allowable anciently 
to plead Performance of Covenants 
generally, 228 
16. But in Queen Elizabeth's Time, ge- 
neral Pleadings began to be us'd to 
avoid Prolixity, ibid. 
17. Of the Difference between Pleas of 
Performance and Pleas of Excuſe, 303 


- - 

18. Whether it be neceſſary That every 
Thing that is pleaded by Way of Ex- 
cuſe ſhould be proved, and make Part 
of the Iſſue? 306, 307 
19. Of the Difference between pleading 
a Cuſtom and a Preſcription, 158 
20. The Form of pleading a Preſcrip- 
tion, 228, 229 
21. Where a Seiſin in Fee was pleaded 
by the Word ſeiſitus generally (omit- 
ting de feodo) and held well after Ver- 
8 228 Cc. 300 &c. 
22. Non uſurpavit no good Plea to an In- 
formation guo Warranto, 
23. Tho' uſurious Bonds, and thoſe made 


to Sheriffs, or by Infants, are all of | 


298, 299 


em void, yet non eft fuctum may not 
be pleaded, | Page 66, 179 
24. Where Debt 1s brought upon a Bond 
condition'd for the Performance of 
Covenants in ſuch an Indenture, the 
Defendant's Plea will be naught if it 
do not ſet forth the Indenture, 329 
25. Where Money is to be paid in Diſ- 
charge of a Debt, tout teinps priſt muſt 
be pleaded notwithſtanding a Tender, 

| 282 

26. Contra where the Action is brought 
on a Bond given in Defeaſance of 2 
former Bond, bid. 
27. Tho' there be ſeveral Executors, yet 
the Plea of any one of em ſhall bind 
the Eſtate of the Teſtator, 324 
28, How the Defendant ſhould conclude 
his Plea where there is neither Writ 
nor Bill, but the Declaration is the 
firſt Step in the Cauſe, 211 
29. The Reaſon why moſt commonly 
the Plaintiff concludes one Way to 
the Country, and the Defendant an- 
bother, 167 
30. A ſpecial Plea may not be ſet aſide 
by a general Replication, 299 


Policies of Jnſurance, See Inlu⸗ 
kante. 


Pone. 


A Cauſe may be removed out of the 
County Court into the Court of C. B. 
by a Pone, 349 


002, Podz s Rates, Pooz s Set- 
ktlementz. 


Adminiſfrato2 and Admt- 
niſtration 7. 
Deviſe 2. 
aol 2. 
Dwers of Juſtices. 


1. A Poor's Rate may not be made to 
re- imburſe an Overſeer of a former 
Year, — 404 

2. Notice in Writing left with the Over- 

ſeers of the Poor, of coming to live in 

the Pariſh, neceſſary to a Settlement, 


See 


by Stat. 1 Fac. 2. cap. T7. 14 
3. Pay- 


r 


——— yo or nt 


* 
| 
} 
| 
| 
| 


* * 


. * 


3. Payment of Taxes and exerciſing of | 
Offices adjudg'd equivalent to fuch | 


Notice, upon the Equity of the Act, 
before the Stat. 3 & 4 V. & M. Page 


| 1 : 14 
4. A Warden of a Borough adjudged to | 


be ſettled in the Pariſh where he 


lived during the Exerciſe of his Office, | 
tho not choſen by the Pariſh, 13 G. 


5. So exerciſing the Office of a Sca- 
venger ſhall gain a Settlement, 15 


6. And yet Payment of a Scavenger's | 


Rate, becauſe a Ward-Rate, was held 
to be no Settlement within Stat. 3 & 4 
W. & M. | 14 

7. An Apprentice is ſettled in the Pa- 
riſh where he ſerves, tho' not bound 
there, | | 279 
8. The ſame whether his Maſter be ſet- 
tled there or not, „ hid, 
9. unleſs the Maſter be a Certificate 
Man, mi. 
10. In which Caſe the Servant can gain 
no Settlement, without his Maſter wn, 
ibid. 

11. Hiring for a Year and Service ac- 
cordingly, makes a Settlement, 15 
12. But There Service was three Weeks 
ſhort of the Year, adjudg'd no Settle- 
ment, | 261 
13. And vice verſa, where the Hiring 
was for leſs than a Year, tho' but for 

a few Days leſs, yet it was held to be 
no Settlement, notwithſtanding actual 
Service for a whole Year, 293, 392 
14. Service for a Year and Hiring for a 
Year, tho' the whole Year's Service 


be not ſubſequent to that Haring, is a | 


Settlement, 287, 390, 392 
15. Provided the Service under ſuch Hi- 
ring be not leſs than forty Days, 287 
16. Where a Perſon was hired for eleven 


Months, by the ſame Maſter, from | 


Year to Year, with only a Week's Di- 
ſtance between each Hiring, the Court 
was divided, 392, 393 


17. If a Man takes one entire Tenement 


of the Value of 10. per Ann. tho 


Part of the Tenement ſhould lie in 


another Pariſh, yet he is ſettled where 


the Houſe is, 389 
18. But if one takes ſeveral diſtinct Te- 


nements in ſeveral Pariſhes, and each | | 


2 


of em is under the Value of 10 J. per 
Ann. tho they amount to more in 
the whole, yet he gains no Settlement 
any where, 5 390 
19. If a Perſon has a Right of Settle- 
ment in ſeveral Pariſhes, it is at his 
Election in which Place he will ſettle 
himſelf, and the Juſtices may not re- 
move him from the Place where he 
lives to any other, 388 
20- Children are ſuppoſed to be ſettled 
in the ſame Place with their Father, 
except the contrary appears, 272 
21, A Perſon ſettled in an extra-paro- 
chial Place can't be Tent thither, if 
there be no Officers to receive him, 


„ — 81 

22, Neither can he be ſent to the Pariſh, 
where he was laſt ſettled, before he 
removed ſuch extra-parochial Place, 

| ibid. 

23. So that this being Caſus omiſſus, the 
Pariſh where he becomes chargeable 
ſeems without Remedy, ibid. 
24. A Certificate concludes the Pariſh 
that gives it, as to all the World, 9 
24. A Certificate Man adjudged to gain 
a Settlement by the Deſcent of a 
Copyhold upon his Wife, tho? of no 
greater Value than 20s. per Ann. 430, 


Popery. | 
Is a Conſpiracy againſt the State as well 
as Religion, „„ 


Porters, See By-Laws 5. 
Poꝛtions oꝛ Pꝛoviſions fo Childꝛen. 


(Deeds and Convepances 13. 
ondon and its Cuſtoms 
See Powers &c. 8, 9. 
Surrender. 
(Trade 13. 


1. By a Deed of Settlement made after 
Marriage, a Sum of Money is lodged 
in Truſtees for making a Proviſion for 
fuch Daughters as ſhall be begotten of 
that Marriage. Decreed thoſe Words 


had Relation to all the Daughters be- 
FT = gotten 


— eren 
— 


—— — * — -- _ - _ * 


otten of that Marriage, as well be- 
Rue the Settlement as afterwards, Page 
J 

2. By a Marriage Settlement, a Term 
is created for making Proviſion for 
younger Children. In Caſe of both 
Sons and Daughters, 1000/7. is to be 
paid to each of the Daughters at 21 
or Marriage; in Caſe of no Son and 
but one Daughter, ſhe is to have 5000l. 
but in Caſe of no Son and more Daugh- 
ters, then 80007. to go equally be- 
tween 'em, and theſe Sums to be rais'd 
cout of the Rents and Profits as ſoon a; 
they convenienily could. The Father dies 
without Iſſue Male, leaving three 
Daughters, Decreed the 8000 J. ſhould 
be raisd by Sale, and that Intereſt 


ſhould be allowed from the Time of | 
401, 402 | 


the Father's Death, 
By Marriage Settlement a Power is 
lodged in Truſtees to raiſe 3000 J. for 
a Daughter, payable at 21 or Mar- 
riage, when C. and his Wife ſhould die 
without Iſſue Male; and in the mean 
Time 100 l. per Ann. to be paid her for 
her Maintenance. Decreed the 3000 l. 
not to be rais'd till after the Death of 


both Parents; but the 1007. per Ann. 


for Maintenance. to be paid from the 
Time of the Daughter's Marriage, or 
her attaining the Age of Twenty-one, 
314, 315 
Land ſettled upon Huſband and Wife 
for their Lives, and after the Death of 
the longeſt Liver, Remainder to Truſ- 
tees for the Term of 500 Years, for 
railing after the Commencement of 
the Term, a Sum of 3000 J. payable 
to Daughters at 21 or Marriage. Huſ- 
band dies, leaving only one Daughter, 
who marries in the Life-time of the 
Mother. Decreed the 3000 J. not 
to be raisd during the Life of the 
Mother, by Reaſon of thoſe Words, 
After the Commencement of the Term; 
and yet ſuch a preſent Right to be 
veſted in the Daughter upon her Mar- 
riage, as ſhould go to Executors &c. 
. 433 Sc. 
5. The ſelling of future Terms during 
the Life of both or either of the Pa- 
rents, not much approv'd of by Lord 
** 


Chancellor Parker ; and what, was it 
res integra, he ſhould not at any Time 
willingly admit of, Page 434 
6. If in a Marriage Settlement upon 
one Child, there are Proviſions inſert- 
ed for other Children; ſuch Proviſions 
ſhall never be look'd upon as fraudu- 
lent, and ſet aſide as ſuch in Favour 
of Creditors, | 538 


Poſſeſſion. 


| Soldier 3. 
See Title. 
Treſpaſs 1 7 2. 


Poſſeſſion to be favour'd, 
_ Poſſibility, 
I. Deſcendible to the Heir, 421 
2, If Huſband and Wife be Tenants in 
ſpecial Tail, and the Huſband only 
levies a Fine, the Wife's Eſtate-Tail 1s 
turn'd into a Poſſibility, 412,413 
3. But if the Wife ſurvives and enters 
after the Death of her Huſband, her 
Entry (in Caſe the Remainder be to a 


Stranger) will turn the Eſtate of the 
Conuſee into a Poſſibility, ibid. 


Poſtliminium, See Jus Poſtlimintt. 


Powers &c. 


Ack of the Party 3. 
VWaron and Feme 26. 
See ¶ Deeds and Conveyances 12. 
Leaſe, Leſſoz, Leſſee 2. 
Revocation, | 


1. A Man deviſes Lands to his Wife for 
Life, and then to be diſpoſed of at her 
Pleaſure to ſome one of his Children, 
the Wife conveys the Land in Tail by 
Leaſe and Releaſe and Fine levied, 
and the Power was adjudged to be 
well executed, 31, 72, 73 


2. This Power not ſuſpended by the 
Wife's ſecond Marriage, 31 
3. Where one that was Tenant for Life, 
with a Power of ſettling upon a Wife, 


executed 


7 © 


— 


— —·— —e 


"a 


4 


executed this Power by Leaſe and Re- 
leaſe, it was held well per Holt, Page 31 
4. Of the Conſtruction of Powers to 
charge Eſtates Gc. 466 Sc. 
5. Reaſons given why they ought to re- 
ceive a large and favourable Interpre- 
tation, 


plainly appears, Want of Circum- 


ſtances in the Execution of a Power! 


may be aided by Equity, 467, 477 
7. For Cucumſtances are annexed to 


Powers only to prevent Frauds, 468, | 
7 


427 
8. Where a Power of charging Lands for 
younger Children in Writing, atteſted 
by three Witneſſes. was executed in a 
Writing only atteſted by two, and yet 
decreed to be made good, Fage 467 


g9. Where again a Power of charging 
Lands by Deed or Will under Hand | 


and Seal, was executed by Will with- 
out a Seal, and yet made good, ibid. 
10. One having a Power to limit a Join- 
ture of 1000 J. per Ann. covenants upon 
Marriage to ſettle 1000 J. per Ann. 
The Conveyance is made according to 
a Particular of that ſuppos'd Value, 
but what was afterwards found to be 


no more than 600 J. per Ann. Decreed | 


the Jointure ſhould be made up 1600/7. 
by the Remainder Man, 479 
11. Tenant for Life, with Power of ſet- 
tling 300 J. per Ann. out of ſuch and 
ſuch Lands, covenants upon Marriage 
for himſelf and his Heirs &c. That he 


or his Heirs would in Purſuance of this, 


Power, or otherwiſe, ſettle 500 J. per 
Ann, After the Marriage he directs 
a Settlement to be drawn of ſuch 
Lands as were compriz'd within the 
Power, but dies before it is executed. 
Queſtion, Whether the Remainder 
Man ſhould be bound by this intend- 


ed Conveyance, or whether the Wife | 


| Thould have Satisfaction made her out 
of the Perſonal Eſtate. Decreed upon 
a a ſecond Hearing with the Aſſiſtance 
of the Judges, That the Lands ſhould 
be ſettled, 463 e. 
12. Vet when one that had a Power to 
make Leaſes reſerving the ancient 
Rent, in the Execution of the cad 
N 


1 446, 475] 
6. Where the Intention of the Party | 


| 


reſerved the ancient Rent without ſay- 
ing what that was, the Court of Chan- 
cery refus d to interpoſe to the Preju- 
dice of the Remainder Man, Page 473 


Pꝛecedents. 


Mods ackionable at Law, 


1. In what Caſes Precedents are of little 
or no Authority, 10997, 269 
2. Where a material Variance from the 
Regiſter was allowed by Reaſon of 
Precedents, Page 140 
3. Precedents can't be departed from 
without the greateſt Danger to the E- 
ſtates and Properties of the Subject, 

| Cn | 5 

4. For to paſs a Judgment Ss 6s | 
Precedents, is in Effect to ſhake the 
Law where it is firmly eſtabliſh'd, 

Gy | td. 

5. So that if the Courſe of Precedents be 
clear, their Authority is too great to 
be controul'd, tho' the Reaſons ap- 
pear to be naught upon which they 
were eſtabliſh'd, | ibid. 


P2ezogative. 


King, 
See < Cuſtom 4. 
Patent. 


Preſcription. 


Church⸗Mardens 7. 

— \Coppoaation 1. 

See Law Caſes doubted oz 
) denied s. 3 
Pleas and Pleadings 20. 


1. A Preſcription that is naught at Law 
can't be curd by Verdict, oo, 301 
2. Otherwiſe if it be only defectively ſet 
ſet forth, 5 1 
3. No leſs Eſtate than a Seiſin in Fee 


will ſupport a Preſcription, 229, 300 
e 


— 


—_ 


; = 


P 


4. Preſcription to Common may not be 
pleaded generally Divers Freeholders 
Sc. but muſt be confin'd to ſome cer- 

tain particular Tenements, Page 158 
5. But by Way of Cuſtom, this general 


Method of pleading will be good, 
| ibid. 


6. Preſeription laid, That the Defendant | 
and all the Occupiers Sc. too general, | 


301 


. Preſentation. 


1. Tho' the Preſentation be without Ti- 
tle, yet if Inſtitution and Induction 
follow, the Party has ſuch a poſſeſſory 
Right, as he ſhall not loſe without a 
Quare Impedit, | 174 
2. Otherwiſe in Caſe of a ſimoniacal Pre- 
ſentation, where all is made void by 
Statute, in the ſame Manner as if the 
Incumbent was naturally dead, 176, 


| 177, 407 
Pꝛimers, See Patent 6. 
Peunting. 
See Patent. 


1. Printing ſaid to have been more un- 
der the Power of the Crown, from the 
Time it was firſt invented than any 


other Art whatever, 106 
2. Becauſe an Art introduced by the 
Caſe of the Crown, | ibid, 


3. And becauſe of the great Inconveni- 
ence that may redound to the Publick 


by the Miſmanagement of it, ibid. 
Puvilege of Perſons. 
Ambaſladoꝛ. 


Attoꝛuey and Solicitoꝛ 2. 


See < King. Gee” 
Parliament. 
10 hyſictans. | 
Soldier. 


Pꝛocels. 


Returns of TUrits 5, 6. 
| Rutes of Court 1. 


* 


See 


N Puꝛodkoꝛ. 


Whether a Proctor may ſue for Fees in 
the Spiritual Court? Page 262 Sc. 


PDꝛofits of Land, See Iſſues and 
EE Paofits, | 


Pꝛohibition. 


Damages 10. 
Law Caſes doubted oꝛ 
e denied 7. 5 


1. Tho' the Wife be ſued ſingly in the 
Spiritual Court; yet both Huſhand 
and Wife muſt be join in praying a 
Prohibition, 387 

2. Where Motion for a Prohibition is 

founded upon Matter of Suggeſtion 
only, Affidavit is neceſſary, ibid. 

3. Prohibition grantable pro defectu Tria- 
tionis, by Reaſon of the different Rules 
obſerv'd in the Spiritual and Common 
Law, 272, 441 


See 


4. Lies to a Suit for taking away the 


Goods of an Inteſtate from the Admi- 
niſtrator, becauſe an Action of Trover 
may be brought for em, — 21 

5. Lies to a Suit for Fees in the Court 
of Admiralty, 264 
6. Or in the Court of Honour, ibid. 
7. Whether it will lie to a Suit for Fees 
in the Spiritual Court, Reſolutions 
both Ways, 261 
But Lord Chief Juſtice Holt was of O- 
pinion, That a Prohibition ought to 
be granted, becauſe otherwiſe the Sta- 
tute of Limitations might be avoided, 

| 26 

9. A Prohibition may be granted . 
Sentence, where it appears upon the 
Face of the Libel, that the Cauſe was 
not of Spiritual Cognizance, 439 
10. Alter in Matters that belong to the 
Spiritual Court, tho for particular 
Reaſons triable at the Common Law 
too, 12. 439, 440 
11. Whether a Prohibition will lie after 
Sentence, in a Suit for Eaſter Offerings, 
where no Defence was made, 440, 441 


8. 


12. Where 


4 
? 
z 
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12. Where the Spiritual Court tried a 
Preſcription to a Right of chooſing 


| 


Church-Wardens, a Prohibition was 
Page 12 


denied after Sentence, 
13. Will not lie after Sentence for call- 


ing a Woman Whore, tho the Words | 


were ſpoken in a Place where they 
are puniſhable by a particular Cu- 
ſtom, ZH | | . 439 
14. A Recovery in Damages no Cauſe 
of Prohibition in a Suit 2 amy” # 
| he 38 
15. Will not lie to ſtop a Feme-Covert's 
ſuing ſingly upon the Statute of Di- 
ſtributions, | 63 
16. If the Wife be ſued ſingly in the 
Spiritual Court where the Huſband 
ought to have been join'd, this is no 
Cauſe for a Prohibition, tho' it may 
be a good one for an Appeal, 264 
17. In a Suit in the Spiritual Court for 
a Church-Rate, where the Pariſhioners 
were taxed ten Times the Value of an 
ancient Rate without ſaying what, a 
Prohibition was moved for upon Ac- 
count of the Uncertainty of the Rate, 
but denied, 13 
18. Motion for a Prohibition upon a 
Diſpute between a Peculiar and the 
Prerogative Court, whether Bona no- 
tabilia or not. Refus'd to be granted, 
1 272 
19. Where the Principal belongs to the 
Spiritual Court, the Acceſſory ſhall 
be tried there too, 386 


Pꝛomiſlozy Notes, See Notes 
Pꝛomiſſoꝛy. 


Pꝛook, See Evidence. 


Pꝛoperty. 


Ackion on the Caſe 1, 2. 
Allignment, Allignoz, 
Allignee 6. : 
Sees Bankrupts 12. 
Bills of Exchange 8. 
Soldier 3. 
Varrantp 2. 


1. When the Property of Goods taken 
by an Enemy is alterd; and when 


2. By the Laws of France and Spain, a 
Continuance in the Poſſeſſion of the 
Enemy tor 24 Hours, 1s an Alteration 
of the Property, Fage 78 
3. The ſame by the old Englih Law, 
according to Albericus Gentilis, ibid. 
4. But nom neither our Law, nor the Jus 
Centium allow the Poſſeſſion of the E- 
nemy to introduce any Alteration of 
Property, before ſuch Time as they 
are carried znfra præſidiu, 79, 80 
5. Ship taken by the French in 1691, off 
of Yarmouth, carried to Northbergen, 
then ſold to 4. and afterwards to B. 
B. ſends her to the Weſt-Indies, after- 
wards to France, and in 1695 to Eng- 
land; where ſhe being retaken, it 
was reſolved by the Court of the Ad- 
miralty, That the Property had not 
been alter'd, 79 
6. Where Acceptance is not neceſſary to 
an Alteration of Property, 189, 190, 


1 432 
Pſalms and Pſalters, See Patent 6. 
Purchaſe and Purchaſer, 


Aliens. 

| Attainder 4, 5. 

Bankrupts 9. 

Bargain 2. 

Contrafs 2. 85 

Copyhold and Copy- 
holder 4, 5, 6. 


——_—_ 


- 


5 Devile 1, 7. 
Heir, oꝛ peirs 4, 5, 6. 

IJ Joynture 4. : 
Iſſue of the Body 7. 
Judgment. 

London and its Cu⸗ 

| ſtoms 8, 9, 10. 

(Monks 1, 2, 6. 


| See Covenant, oꝛ Covenants. 


1. Legal Import of the Word Purchaſe, 
92, 483 
| 1. Where and how far Perſons diſabled 


at the Common Law from taking by 
Deſcent, have yet a Capacity left in 
'em of taking by Purchaſe, 359, 360 
3. Difference between taking by Limi- 


not, e. 


tation and taking by Purchaſe, 377 
Q Quare 


Q = 
Quare Jmpedit. 


* FPueeſentation. 
yo lWrits II, 


1. The old Writ of Quare Impedit is now 
out of Uſe, and what 1s at preſent 
called by that Name 1s the Writ of 
Duod permitat, 311 
2. In a Quare Impedit Plaintiff and De- 
fendant are Actors one againſt ano- 
ther, if they be both out of Poſſeſſion, 
1 V 
3. But if the Defendant be in Poſſeſſion, 
he is not obliged to make a Title, or 
become Actor, $i ibid. 
4. How the Vacancy ought to be plead- 
ed, | 310, 3117 
5. Where it 1s ill, Exception comes too 
late after the Vacancy had been ad- 
mitted by pleading a Preſentment un- 
der it, „„ 311 

6. See a Miſtake in pleading the Seiſin, 
310 

7. Where in a Quare Impedit by the 
Chancellor and Univerſity, the Con- 
viction of a Popiſh Recuſant was held 

to be ſufficiently pleaded without the 
Words ideo convictus eſt, 209 

8. In a Quare Impedit the Venire muſt be 
returnable upon one of the common 
Return Days, 3 
9. The Omiſſion of inde 2 feftam 


may excuſe the Defendant from an- 


310, 211 


ſwering, 2 
or Error 


11. But it is not aſſignable 
after he has anſwer'd, 

11. A Writ of Error upon a Quare Im- 

pedit pending a Year, the Value of 
the Living for a Year was given in 
Damages, 274 


Quo minus, See Conuſance of 


Pleas 7. 
Quo Warranto, 


Inkoꝛmation 3, 4. : 
ings 22. 


Pleas and Plead 


„ Seeg 


311 


2 


Rabbets, See Convittion 1. 
Rates, See Pariſh Rates. 


Real Eſtate. 


'C Aliens. 
Deviſe. 


C 


What conſtitutes the proper Difference 
between Real and Perſonal Eſtates, 


Page 237 
Receiver, See Account 2, 3. 

 Recognf3ance. 

Bail in Civil Caſes. 
Bzeach in Covenant, 

See Debt &c. 2. : 
Cettiorart 4. 
Scire facias. 


I. Releaſe of a Recognizance ante ema- 
nationem Scire facias an immaterial 
Plea, 87 

2. A Recognizance ad reſpondend. gene- 
rally, extends not only to the Crime 
for which the Party was committed, 
but to all ſuch Crimes as he ſhall be 
charged wit, 152, 153 

3. If the Party do not appear, be the 
Cauſe of his Abſence what it will, 
the Recognizance is forfeited, 153 

4. Judges of Oyer and Terminer, the 
proper Judges whether Recognizances 
ought to be eſtreated, or ſpared, 278 

5. Tho' a Recognizance for Appearance 
has been eftreated, yet if the Party 
appears and takes his Trial next Seſ- 
ſions after, it may be compounded in 


the Court of Exchequer for a very 
ſmall Matter, 2 ibid. 
TE Re- 


n | 


* — — — wr — + Or. 


Recow, 


Bail in Civil Caſes 28. 
rroꝛ 4, 5, 6. 


See<Ercommunicato capiendo 4. | 


Statutes tn general 24. 


Uariance. 
Recoꝛder. 

See J Cowpo2ation 13. 

See Mayo. 


Recovery, See Common Recovery. | 


Releaſe. 


Arbitrament and Arbi- 
tratoꝛs 3, 4. | 


Execution 2. 
Executoꝛ 1. 
Jointenants 4, 5. 
London and its Cu⸗ 
ſtoms 10, 16. 
Recognizance 1. 

Rent 3. 
_CUrits 13. 


See < 


1. A Releaſe of all Demands given by |: 
the Huſband, will releaſe a Debt ow- | 


ing to the Wife before Coverture, for 


the Huſband only can demand it, Page | 


| 165 

2. Aliter if he give a Releaſe of all Ac-| 

tions, | ibid. 
3. A Man may releaſe a Right which 
he cannot aſſign, 4235425 
Relief in Equity. 
Alignment, Aﬀlignoz, 
Allignee 3. 
Chancery 4, 5, 6. 
* Diſcretion. 
Erecuto?; ' 
_ | Warrtage Agreements. 


Revocation. _ 


Baron and Feme 16. 


| | 1. If ſuch and ſuch particular Lands are 


agreed by Marriage Articles to be 
ſettled upon the Heirs of the Mar- 
riage, and are afterwards (no Settle- 
ment being made) convey'd to diffe- 
rent Uſes, the Deſcent of other Lands 
of greater Value than thoſe compriz d 
in the Articles, ſhall not bar the 
Heir from being reliev'd againſt this 
Conveyance, | 


tle Lands generally, Pure, 438 


E If an Executor applies Part of the 


Perſonal Eſtate to pay off a Mortgage 
Debt, and by that Means the Aflets 
prove inſufficient to diſcharge the 
Debts owing by ſimple Contract, the 
Creditors ſhall be relieved againſt the 
Hear, E 426 
4. A Note is given to a Maid Servant 


for aSum of Money, in Conſideration 


of her Endeavours to procure a Mar- 
riage. The Maid marries one who 
had no Notice of the Conſideration of 
the Note, but was induced to have 
her upon the Account of this Money ; 
and yet the Note was relieved againſt, 
6 5 1 
5. Relief not to be had, where it e 
be given without over-ruling the 
Maxims of the Common Law, 1 


Remainder. 


Altens 6. | | 
Common Recovery 2. 
Covenant 4. 8 
De vile. 

Fine 6. 

Tail 9. 


1. It is a Principle of Law, That a Re- 
mainder muſt veſt at the Determina- 
tion of the particular Eſtate, or ſooner, 
2 362 

2. And therefore before a late Act of 

Parliament, it was cuſtomary to veſt 

the Eſtate in Truſtees for the Preſer- 

vation of contingent Remainders, ibid. 


See 


Remedies. 


Nce, Page 436 Gr. 
2. If the Articles had been only to ſet- 


— wr nem re, we 
— 


ov, 


Remedies, see Rights. 


Arbitrament and Arbi⸗ 
tratoꝛzs 7. 
_ [Aﬀets 1. 
See 4 Erecuto? 5. 
Fee-farm Rent, 
Leaſe, Leſſoz, Leſſee 3, 4. 
UStat. 2 W. & M. ſeſſ. 1. cap. 5. 


1. A Rent created de novo (but not a 


Rent in eſſe) may be granted with 
a Condition to ceaſe during the Mino- 
rity of the Heir, Page 366 
2. And in Caſe of ſuch a Grant, the 


Wife of the Grantee ſhall recover in| 


a Writ of Dower with a Cæſſet Execu- 
tio during the Minority of the Gels, 
| 65 

3. An Action of Debt is brought for 
15 J. Rent. The Declaration is upon 
two Demiſes for 22 J. held ill, and 
not to be help'd by a Remitiitur, 69, 


Repairs, 


Aſſets 1. 
Executo? 5, 6. 


Replevin. 


A Poſſeſſory Right only, without the 
Property, not ſufficient to maintain a 
Replevin, 25 


Replication. 


Aſſumpſit 8. . 
Bzeach in Covenant, 
Debt &c. 3. 
Demurrer 15. 
Departure 2, 3. 
Pleas and Pleadings 30. 
1. If a vicious Replication be made to 
an inſufficient Bar, Whether the Plain- 
tiff may have Judgment? 205, 206 


See 


See 


2. In Debt upon Bond, Plaintiff ſhall 
not vary the Day in his Repl. from 
"I 


| 


701 


that alledged in Narr. But otherwiſe 
in Treſpaſs, Fage 252 
3. Not neceſſary to ſet forth in Repl. 
what is admitted by the Defendant's 
Plea, 1 
4. A Replication that puts in Iſſue only 
the immaterial Part of the Defen- 
dant's Plea is naught, 211, 212, 297 
5. Tho' the Defendant's Plea appear to 
be falſe of his own ſhewing, yet if 
ſuch Matter be pleaded in the Repli- 
cation as ſuppoſes and admits it for 
true, the Plaintiff is not at Liberty to 
take Exception to it afterwards upon 
a Demurrer to the Rejoinder, 265 


Requeff. 
_ Obligation, Obligo?, 


_ Dbligee 7. 
Difices and Officers 5. 


| Reſiduary Legatee: - 


Aſſets 8. 
Deviſe 21. 


_ 5 Devile 17, 19. 


Executoꝛ. 
Return of Perſons elexed toDffices. 


Detr 7. 
(Ackion on the Caſe 3. 
Aldermen 2, 3. | 


See 


| 5<©London and its Cuſtoms 2. 


Offices and Officers 1. 
Return of TUrits. 


Common Pleas Court 2, 3. 
Declatation 15. ; 
G ˖ CON LO ng 
Ercommunicato capiendo 
4, 10, II. r | 
Mandamus. 
Stat. 23 Hen. 6. cap. 10. 
Superſedeas. 


7 


See 


Gariance. 
1. The 


1. The returning of a Writ is a mini- 2. If a Power of Revocation by Writing 
ſterial and not a judicial Act, Page 309 | have a Clauſe, That then and thence- 
2. No Officer but a Sheriff, and that by | /orth the Uſes ſhall be revoked, yet 
the Statute of York, obliged to ſet his] the Revocation may be by Will, tho 
Name to the Return of a Writ, 308 that takes no Effect *till Death, Page 73 
If the Return be not queſtion'd with- | 3. Caſes relating to Powers of Revoca- 
in the firſt Term after it comes into] tion not much favour, 478 
Court, it ſhall be taken for granted | 4. One makes a voluntary Settlement 
that it was made by a proper Officer, | with Power of Revocation on Tender 
| | ibid. of a Guinea, and afterwards makes an- 
4. If Writs iſſue out of another Court | other voluntary Settlement of the 
returnable in B. K. the Court may | fame Lands to different Uſes, The 
compel the proper Officer to make] Tender of the Guinea not being pro- 


the Return, 333] ved, the Court of Chancery refus'd to 
5. Between the Teſte and the Return of] ſet aſide the firſt Settlement, 476 
all Summons and Attachments, fifteen| 5. A Woman makes a Settlement in 
Days neceſſary by Common Law, as] Favour of her Huſband with a Po-wer 
well as by Statute, | 82] of Revocation, , and afterwards ſends 
See Stat. 13 Car. 2. ſeſſ. 2. cap. 2. Letters of Inſtructions to have a Deed 


6. If no Return be made to a Writ of | prepar'd in Purſuance of this Power, 
Error, there goes an Alias, then a] for revoking the Settlement, but dies 
Pluries, and then an Attachment a-] before the Deed is executed. The 
gainſt the Chief Juſtice, 284 Settlement not revok d, 473 

7. Return of a Writ of Error out of 6. But had the Wife been hinder'd from 
Ireland by Richard Cox, Mi (omit-| executing her Power by any Act of 
ting Capital Juſtic infranominat) and | the Huſband, this would have been 
held well by Reaſon of Precedents, | a ſufficient Ground for Relief in Equi- 

J J 

8. Where the Returns to Writs of Error 7. Want of Formalities and Circum- 
have been only Record” & proceſſ. de] ſtances in the Caſe of a Revocation, 
quibus Sc. ſequuntur in hæc verba, with- | (when omitted thro' Neceſſity) may 


out any Reſponſ at all, 308 be ſupplied by Equity, 468 
9. In Caſe of the Removal of Orders or = | . 
Convictions by Certiorari, entire Cre- Rights and Remedies, 
dit muſt be given to the Returns | ; 8 
made by de iter 298; 282; 3934 [Arbitrament and Arbi⸗ 
10. But if the Juſtices make a falſe Re-| tratoꝛs 10. 
turn, whereby Juſtice and the Parties Erro? 1, 2, 2. | 
are abuſed, they may be puniſh'd, Seed Marims of Law and 
1 382 Equity 22. 5 
|Starutes in general 22. 
Reverſion, See Remainder. {Truſt and Truſtee 7. 
Revocation. | 1. In what Caſe there ſeems to be no 
| | | Remedy, 8 81 
(Depiſe 10, 11, 12. 2. In ſome Caſe the Law gives a double 
gee I Evidence 13. | Remedy for the fame Kight, 59 
es Offices and Officers 7. | 3. If the Covenants be mutual, the Re- 
Mills. medies ought to be ſo too, 505 
1. If Uſes be revocable by Writing un“ Rivers, See Highway 3. 


der the proper Hand and Seal of A. 5 = 
the Revocation is a Perſonal Act, 29:| Roman Catholick, See Papiff. 
1 | yy | _ Rules 


= -— a 


6. Things that ought to be done, are in 


Vules of Court. | | Equity conſiderd in the ſame Light 
| | as if they were done, Page 240, 525 
Alfidavits 2. 7. It is a Rule in Equity, That he who 
_ \drbitraments and Arbi- | Has Law and Equity both on his Side, 
cee /__FratMs 10. ſhall be preferr d to one who has an 
Bail in Civil Caſes 6. equitable Right only, 494 
Commitment 2. | Dn 
Judge 4. | 7 | 
1. If a Cauſe has not been at all pro- 8. 
ſecuted during four Terms, Proceſs 
can't be revived without a Term's No- Sacrament. 
: tice, Page 40 ; 
2, And Tots, a Term's Notice is ſo 3 be — 1 . 
underſtood that a whole Term muſt in- See Mandamus . 


tervene between Notice and Trial, ibid. |. 
3. When and where a Copy of a Rule Papi 


of Court ſhall be allowed as Evidence, Satisfazion, See Payment and 
| 109 | 5 
eee ? Satisfation, | 


4. The Method of making a Submiſſion | 
to an Arbitration a Rule of Court, Scavenger. See Poo? 5, 6. 


| | = 32 | | 2 
Ses Stat. 5 & 10.2. 1. Stire katias. 
5 [Bail in Civil Caſes. 
Rules of Law and Equity, 5 in Covenant. 
| | ebt 8c. 2. 

Ack of the Court. See Chancery 9. 
Baron and Feme 2. 4 Iolle pꝛoſequi 2. 
Condition 7. 1 cRECOgntzAnce 1. 
Damages 2. 


Deeds and Convepances. 1. One may plead in Bar or Abatement 


See 4 Deſcent r. to a Scire facias, as well as to other 
| Devile 21. Actions, 112 
Ejedkment 3. 2. To a Hire facias the Plea in Bar is 
Executoꝛ 26 &c. concluded with an Executio non, as in 
Peir 8. 3 2 other Caſes by an Adio non, ibid. 
Marims of Law and Equity. 3. Where a Fire facias is a judicial Writ, 
_Statutes in general 8, 23. it will not abate for Want of Form, 


775 | 270, 271 
1. Rules of Law the Boundaries and 4. & fib: viderit expedire omitted in a 
Fences of N 476 Ceire facias, and yet held good, ibid. 
2. Every one is preſumed to know the 5. A Kire facias on Recognizance of Bail, 


Ln | ibid. is a judicial Writ, Pp 306 

3. No limiting a Fee upon a Fee by the 6. Not neceſſary to ſet forth in a Scire 
Common Law, 43422, 423 facias againſt Bail, the awarding of a 

4. A Freehold can never be in Suſpence] Capias againſt the Principal, 257 
or Abeyance, fave in Caſes of abſo-|7. Motion in Arreſt of Judgment upon 
Inte Neceſſity, 361, 364| divers Exceptions to a «Scire - facias 
5. In dubio hæc legis conſtructio quam verbal brought for the Repeal of a Patent 
oftendunt, a Rule both at Civil and] for Fairs, 258 CC 354, 355 

= | 8. In 


Common Law, 117, 410 70 


5 8 


— 


6244446 «tr, „„ 4 tow ” ” 4 
8 


8. In Caſe a Patent is prejudicial to the 
Subject, a Hire ſacias held to be a 
Writ of Right, Fuge 260, 254 

9. At what Diſtances both of Time and 
Place, the holding of Fairs and Mar- 
kets may be granted without Preju- 
dice to each other, the Jury the pro- 
per Judges, | 255 

10. Where a Kire facius is an original 
Writ (as here it is) it will not abate 
upon the Demiſe of the Crown, 258, 
259, 355 


Seilin, See Dilleiſin and Sciſin, | 


Sequeſtration, See Bills in Equity. 


Servant, see Matter and Servant. 


Seſlions. 


Burgeſs 2. 

Tertiozart 1, 2, 3. 
Ozders of Juſtices. 
Stat. 31 Car. 2. cap. 2. 


Settlements, 


See 


Poor . Fo 
ns IB Settlements, | 
Sewers, See Commiſſioners of | 


Sewers. 


Bail in Civil Caſes, 
Challenge 3, 4, 5. 
. [1 Info2mation 1, 2. 
7 Dion, Dbligoz, 
| DOblinee 12. 
1 Pleas and Pleadings 23. 
See Return of Writs 2. 
Specifick Perfozmance 1, 
| Stat. 23 Hen. 6. cap. 10. 
Stat. 27 El. cap. 12. | 
Stat. 29 Eliz. cap. 4. 
Stat. 4 & 5 Ann. cap. 16, 


— -- 


3 


1. In what Caſe a Bond taken by the 


Sheriff to indemnify him in the Exe-| 


cution of a Writ has been held good, 


in Intereſt as a Freeman of the 


Under-Sheritf. l 


2. By the Common Law he is to take 
no Fees for doing his Office, Page 139 
3. But now he has Fees given him by 
Statute, | id. 
4. Yet Bonds taken for Execution Fees 
are void; and why, 85, 86, 139 
5. Promiſe for the Payment of em, 
good, . : : 85 
6. In an Information againſt D. for ex- 
erciſing the Office of Alderman of 
London, not being duly choſen, Chal- 
lenge to the Array by the Crown, be- 
cauſe one of the Sheriffs was one of 
Perſons return'd to the Court of Al- 
dermen, allowed, 198, 199 
7. And the Queſtion to be tried being, 
Whether the Right of Election lay in 
the Freemen of the Ward only, or in 
all that paid Scot and Lot; it was af- 
terwards allowed for good Cauſe of 
Challenge to the Array, becauſe re- 
turn'd by a Sheriff that was concern d 
City, 
19 


Evidence 14. 
See Inſurance. 
C JÞ20perty 5. 


Simony. 


| : xſentation 2. 
2 1 Elthes. | 


. , 


Slander, See Wows aftionable 


02 not. 
Soldier. 


see Leaſe, Leſſoz, Leſſee 4. 


I. A Soldier is privileged from being 


held to Special Bail by A& of Parlia- 
| ent, - * | 1 
2. This Privilege extends to Troopers, 

and to the Gunners of the King's Ships 


346, 347 | 


| tho' Warrant Officers, 
© 3. Among 


I 


8 


3. Among Soldiers, Poſſeſſion of Goods 
for a certain Time, after taking from 
the Enemy, alters the Property, Fage 


Point, See Property. 


Solicitoꝛ, See Attoꝛney and Solicitoꝛ. 


Specifick Perfozmance. 


1. A Sheriff that refuſes to aſſign a Bail 
Bond, is not only liable to an Action 
at Law, but may be compell'd in 
Chancery to a Specifick e 


2. In Caſe of a Contract for Lands, a| 


Bill lies-in Equity againſt the Vendor 
for a Specifick Performance, 527 
3. And ſhould the Vendor ſell and con- 
vey the Land afterwards to another, 
having Notice of the precedent Con- 
tract, the ſecond Vendee may in ſuch 
Caſe be compell'd to a Specifick Per- 
formance, i $27,528 
4. The Vendor may bring his Bill for a 


Specifick Performance, as well as the 


Vendee, . :;*: 05 
5, Whether it be conſiſtent with the 
Rules of Equity to decree a Perfor- 
mance in Specie of a Purchaſe of 
Lands at a very extravagant and un- 
reaſonable Price ? 503 &c. 
6. Where it was determin'd in the Court 


of Exchequer to inforce a Specifick | 


Performance of ſuch Contracts, if the 
Price was reaſonable at the Time of 


the Contract, how diſproportionable | 


ſoever after Accidents might make 
It, - Sod 
7. Bill brought by the Vendor for a 
Specifick Performance of Articles for 
the Purchaſe of an Eſtate at 40 Years 
' Purchaſe, diſmiſs'd with Coſts, be- 
cauſe the Title was not laid before 


the Vendee's Counſel within the Time | 


limited, 503 Se. 
3. Where the Vendor had covenanted to 
convey Freehold, and one Acre or 
two proved Copyhold, tHe Court re- 
fus d to decree a Specifick Performance 
of an extravagant Bargain, notwith- 
ſtanding the Vendor offer d to procure 


i 


| 


an Enfranchiſement of the Copyhold, 
or to make any Compenſation in the 
Price, Page 804 


: —_ By Marriage Articles, Land is agreed 
4. What the Laws determine in this| 


to be ſettled in Special Tail, Remain- 
der to a fourth Son of the Huſband's 
Father. The Eſtate Tail being ſpent, 
and no Settlement made, a Bill is 
brought by the Heir of the Remain- 
der-Man againſt the Heir of the Huſ- 
band, for a Specifick Performance of 


the Articles. And it appearing in the 


Cauſe, that the Huſband's Father had 
a Power of charging the Eſtate with 
the Payment of 13007. which it was 
not probable he would have departed 
from, but in Conſideration of his 
Son's giving his Conſent to that Part 
of the Settlement under which the 
Plaintiff claim'd, a Conveyance was 
decreed accordingly, . 633 
10. A. enters into a Treaty of Marriage 
for his Daughter with B. and gives 
him a Bond to fettle &c. one Third 
of whatever Lands ſhould come to 
him by the Death of his Father. The 


= 
— 


Obligor not permitted to forfeit the 


Penalty of his Bond; but the Bogd 
taken as Evidence of an Agreement 
to ſettle &c. and a Specifick Perfors 
mance decreed, 307 Ce. 
11. 4. ſeis d of a Copyhold Eſtate at- 
tempts to ſurrender it to the Uſe of 


his Will, with a Reſolution to deviſe 


it to B. his Siſter's Son; but a Sur- 
render not being practicable by Rea- 
fon of ſome Accidents, he prevails 
with his Siſter, who was Heir at Law, 
to give a Bond to her Son, condition'd 

to ſurrender at his Requeſt, upon the 
Payment of 2001, A. dies, B. re- 
ceives the Rents and Profits ſome 
Time, and then dies inteſtate, leaving 
only two Siſters. The Mother admi- 
niſters, and having procur'd herſelf 
to be admitted Tenant of the Copy- 
hold Sc. deviſes it by Will to one of 
her Daughters and Siſters of B, The 
other brings her Bill againſt the Pe- 
viſee for a Specifick Performance. of 
the Condition of the Bond, by which 

| the would be entitled to a Moiety of 
the Land. Decreed that the Mother 

| {ſhould 


2 


8 


8 


a 


ſhould be conſider'd as a Truſtee for | 


B. and that a Surrender and Convey- 
ance ſhould be made accordingly up- 
on the Payment of the 200 J. with 
Intereſt from the Death of 4. Page 


EE 515 Ge. 
Spiritual Court, See Eccleſtaſtical 


Star⸗Chamber. 


King's Bench i. 
WWo2ds indictable, o2 not 7. 


Statutes in general. 


Aﬀions in general 7. 
Amendment 1. | 
©_Marims ot Law and Equity 


14, 15. 
Rules of Law and Equity 5. 
1. It is the proper Buſineſs of Acts of 


Parliament to make Alterations in the 
Common Law, 


[vl 


411 
2. The Judges have Authority to mould | 


Statute Laws according to Reaſon and 
beſt Convenience, to the trueſt and 
beſt Uſe, 412 

3. Statutes ought not to be ſo expound- 

ed, as to elude the Force of em, 344 
4. The Intention of the Act ſhould be 
ſupported, 0 2 39 
5. And where the Words are doubtful, 
that Expoſition ought to prevail, 
which will render the Act the moſt 
effectual, 343, 346 
6. Care muſt be taken to 
Conſtruction upon the Whole as may 
make the Parts conſiſtent with each 
other. | 
7. The Words of an Act of Parliament 
are to be underſtood in a legal Senſe, 
unleſs the Subject Matter of the Act 
does apparently hinder it, 234 
8. The beſt Way of interpreting Statutes, 
is by the Rules of Common Law in 
like Caſes, as far as is conſiſtent with 
preſerving the End and Deſign of the 
Act, 245, 345, 359, 360, 379, 395, 411 

9. Statutes againſt natural Equity are 
void, ä 115 
10. Statutes made for the Advancement 

of Religion, muſt receive as ſtrong 


ut ſuch a 


239, 483 


an Interpretation for the Attainment 
of that End as poſſible, Page 117, 356, 
| e 10 
11. Penal Statutes commonly receive 
the moſt mild and favourable Inter- 
Pret ation. C 
12. Yet Penal Statutes that are remedial 
Laws, or deſign'd for the Advance- 
ment of the publick Good, may be 
extended by Equity, 95, 117, 242, 
281, 282, 356, 410 


13. Savings or Executions in Statutes, 


muſt not be fo expounded as quite 
to overthrow the Purview, 115, 408 


14. A general ſubſequent Clauſe may 


be reſtrain'd by a preceding one, 242, 

8 0 5 
15. Whatever is a neceſſary and Far 
voiable Conſequence of an Act of Par- 
liament, is to be eſteem'd a Part of 
the Act, as much as if it was inſerted 
totidem verbis, 410, 411 
16, Upon the Repeal of a Statute that 
repeal'd a former Statute, the firſt Sta- 
tute 1s revived again, | 412 
17. Repeals by Implication not to be 
allow'd of, where 1s 1s poſſible to make 
Statutes conſiſtent, _ 288 
18. And where it is not, the latter Sta- 
tute ſnould be ſo interpreted as to re- 
peal as little as poſſible of a precedent 
one, | < ibid. 
19. Where a Statute gives a Penalty, 
and does not ſay to whom, there (com- 
monly) the Crown ſhall have it, 127, 
= | - 358, 304, 409 
19. Yet where a Penalty 1s given by 
Way of Damage, there (tho' not ſaid 
to whom) the Penalty ſhall follow the 
Loſs, | 121 
21. In Penal Laws, Computation of Time 
is generally taken incluſively, 212 
22. Where the Statute makes the Of- 
fence, no other Remedy can be pur- 
ſued but what the Statute gives; other- 
wiſe of a Crime indictable before, 337 
23. In ſummary Proceedings upon Sta- 
tutes, Whether it be neceſſary to ob- 
ſerve the Rules of Common Law, or 
only thoſe of natural Juſtice ? 34 1 Cc. 
24. When Matters of Record, or Special- 
ties enter'd into with Ceremony are 


made void by Statute, the Meaning 
. | | (com- 


S 


Lt. IS ** — * — 


is no more than that 


"Common 5 

= be . avoided in a proper 
re My for Acts of Parliament do 
always ſuppoſe fieceſſary 2 


e 180 
25. Orbtrwiſe when the Act relates to a 
Matter in pitt, 


ibid. 
Sratuttes particular etdlaln d. 
Stat. 9 Hes 3. 


Sagnn Charta. 


f, „ Anda 7 founded upon Mag 
Chafta, cap. 5 
2. Liberty of K hs Subjeck precarious be 


fore this Statute, | 
3. 1 olies ſaid to be — 7 


nd 2 2 Lift. 4. 106, 733 
4- . 11. Statute does not ail the or 


nopolies that wers then im Being, but 


provides againſt 1 new ones, 106] 


Stat. of Marl. 23. 52 Hen. Fr 


oe Prohibits Farmers to make Waite, 


2, 2 Expounded by Equity, the 14% | 


3 e ertends to Strangers, 2 


4. Making Maſis to Waſte oy 


ibid, 


Stat. of Clit. 7 El. 1. 
De Religioſis, 


1. Diſables the Church from taking | 


Lands by any Manner of e 


2. Yet if the Church brought their 455 | 


tion for ſuch Lands as they deſi to 
purchaſe, and Judgment was ſuffer'd 
to go by Default, 1s was held to be 
out of the Statute, ibid. 


dt. Weſtm. 2. cap. I. 23 El 1. 


De Donis. 


eſi oa to ſecure the Eftate of the 
or to the ue, 375,469,476; 478 


+ 


— — — —-—'' — „ + 


qJ 


| 


| 
| 
| 


i 


2. Declares a Fine levied of intail'd 
Lands to be pfo jure, null, Page 43, 
179, 245 
3. Yet it has been interpreted to _— 
voidable only, 
4. So that ſuch a Fine would 1 : | 
Diſeontinuance, 1791 245 
5. Where this Statute has been exponnd- 
ed in ſeveral Inſtances, by the Rules 
of Common Law, 360 
6. It is now much alter d by fubſequent 
Statutes, and Judgments that have 
been given in the Courts of Law, 375 


Chap. 18. Exetution. 15 


i. The Sheriff t tq extend, A foiety of the 
Debtor's Land upon an Elegit, 526 


2. A einn may be extended, 
ibid. 


„ 4 


1, Where N upon juſt Ap- 
provement are thun down, this Sta- 

| tute gives a Remedy again the ad- 
Joining Towns, if they do not indict 
ſuch as are guilty of be Fat 157 

2. But an Action will not Ie upon this 


Statute before a reafonable Time has 
been allowed for indicking the Offen- 
ders, ibid. 


„3. According. to Lord Cole 10 2 200 40 6.) 
a, Year and a Day ſhould be allowe 

4. No Precedent | of any lels Time, ibid. 
5. This Statute does not extend to eyery 
8 (ol Waſte) but to ſuch only as 
have a Right to W N 1358 


Stat. 28 Ed. I. cap. 18. 


Articuli ſuper Chartas. 


. Peg of the Conimon Law, 82 
2. n ſteen Days between the 
Trfe and the EE of all Summans 
and Attachments, ibid. 


Stat. of York, 12 Ed. 2. cap. J. 
Sheriffs. 
To ſet their Names to their Returns, 


308 
7 R Stat, 


17. — N 


8 


—— 


Stat. 25 Ed. 3. Stat. 5. cap. 2. 
Treaſon, FS 
I. Petty Treaſon for a Servant to kill a 


Maſter, 
2, Extended by 


Equity to a Miſtreſs, 


| 3 ibid. 

Stat. 1 Rich. 2. cap. 12. 
Gaolers. 

1. Gives an Action of Eſcape againſt 

the Warden of the Fleet, 95 

2. Extended by Equity to all Gaolers, 


ibid. f 


4 


Stat. 5 Hen. 4. c. 14. 
| F ines. 
To be enroll'd, 


Stat. 2 3 Hen. 6. cap. 10. 
Sheriffs. 


1. Compellable to take Bail, 288 
2. Vet doubted formerly if a Sheriff re- 
turn'd a Cepi Corpus (as he muſt not- 
withſtanding this Statute) and had not 
the Body in Court at the Day of the 
Return, whether he was not liable to 
an Action, AE 288 
But the Law now ſettled that he is 
not liable, according to a Reſolution 
21 & 22 Car. 2. Et ER, 
Bonds taken by the Sheriff otherwiſe 


than for Appearance only, void, 327 


4. 


5. Where theſe Bonds for Appearance 


have been held void for Defects in 

the Form of the Condition; and where 

not, 

6. Neither the Writ, nor any Part of it, 
need be inſerted in the Condition of 
the Bond, 4 328 

7. Bond condition d ad reſpondend pre- 

fat. J. R. de placito tranſgreſſionis Gt. 
"ac etiam Billæ, omitting iphus J. R. and 
yet held good, 9325, 328 


p 


Page 95 | 


3. Whether the Statute ought t 


42 


327, 328 


ol Blood, 


Stat. 3 Hen. 7. cap. bs ; 
| Erro. 
1. Deſign'd to reſtrain the Abuſe of 


Writs of Error brought only for De- 
Ray, Page 278 
2. Gives Coſts and Damages to 
ſeſs d at the Diſcretion of the Juſtices, 
before whom ſuch Writs are ſued, 
274 Wc. 
: ; o receive 
a ſtrict or liberal Interpretation? 275, 
4. Tho' the Words of the Statute 64d | 
general, yet ſome Caſes reſolved out 
it, 276, 277 
5. Motion for allowing Intereſt by Way 


I of Damages (from the Time of the 


firſt Judgment) upon Writs of Error 
brought into B. K. denied, 274 &c. 


Stat. 14 & 15 Hen. 8. cap. 5. 
Phyſicians” 


1. Confirms the Charter for incorpora- 


ting the College of Phyſicians, 

2. Penn'd in very ſtrong — ; 25 

3. What N are granted by the 
Fhyficians, 


Charter, ſee 
py Stat. 21 Hen. 8. cap. 13. 
Pluralitles, Page 412. 

Stat. 24 Hen, 8. od. 3 

| Appeals, 5 
In Cauſes Fecleſiaſtical muſt be brought 
within fifteen; Days after Sentence, 
| Stat, 26 Hen. 8. cap. 13. 5 
ä 
1. Gives entail'd Lands to the Crown. 


in Caſe of Treaſon, which were before 


1 
t 11 i may be at- 
eaſon without Corruption 
3. For 


preſerved to thę-Children 
2. Therefore a Tenant in Tai 
tainted of Tr 


2 


al- 


5 


4 = 


3. For F. wg of Blood would pro- 
_ duce a Ceſſer of the Eſtate-Tail, Page 
4. And by a Ceſſer of the Tail, the E- 
ſtate would be taken from the Crown 


and go to the Remainder-Man, con- 


trary to the Meaning of the Act, 
which gives the Land to the King, 
- Stat. 27 Hen. 8. cap. To. Tr 

Statute of Uſes, Page 423. 
See Jointure i, 1 


Chap. 24. Franchiſes, 


| Several Franchiſes reſumd, becauſe de- | 


rogatory to the Prerogative, and tend- 
ing to the Delay of Juſtice, 128, 129 


Stat. 32 Hen. 8. cap. 1. 


Statute of Wills, Page 423, 425, 469, 
n= Co 
Stat. 33 Hen. 8. cap. 9. 


Plays. 
1. Infficts a Penalty of 40 f. per Day for 
keeping a Gaming-Houſe, 336 


2. The Penalty may be recover d by In- 
dictment, tho' not one of the Ways 


of Proceeding directed by the Statute, 


0 336, 337 
See Indiftment 7, 8. 


Chap. 20. Treaſon. 


1. The firſt Statute that ever gave Leave 
to try a Man in his Abſence, 341 
2. Repeald by Implication by Stat. 

1&2P.& M. cap. 10. which leaves 
all Trials to the Courſe of the Com- 
mon Law, ibid. 


Stat. 5 & 6 Ed. 6. cap. 4. 
Striking in the Church-Pard, 


; The Offender ip/o fafo excommuni- 


cated, 


2, Yet a precedent Conviction held ne- | 


_ ceſlary, 65, 179 


4 
— 


| Stat. 23 El. cap. 3. 


Stat. 182 P. & M. cap. 10. 
Treaſoh. 
See Stat, 33 Hen. 8. cap. 20. 


Stat. 5 Eli. cap. 4. 
Labourers. 


1. Give Juſtices of Peace Power to com- 
pel Men to ſerve in Huſbandry, Page 
| 6 


263 

2. Held by the Equity of the Statute, 
That they ſhould likewiſe have Power 
to give ſuch Servants Redreſs as to 
their Wages, tho' there be no expreſs 
Words in the Act to that Purpoſe, ibid. 


Chap. 10. Appꝛentices. 


I, Reſolved obiter That ſerving five 
Years out of England, and two in 
England is enough to ſatisfy the Sta- 
tute, N | 70 

2. A Wife who has lived, with her Huſ- 
band ſeven Years, may continue the 
Trade after his Death,  _ bid. 

3. Any Perſon that has lived ſeven 
Years with one uſing a Trade, tho 
not qualified to do ſo, may ſet up the 
Trade himſelf, as well as if he had 

lived with one never ſo well qualified, 

7 1 = 05 20 oy 


Fines. 


r. Deſign'd to regulate not annul Fines, 43 

1. Extends only to Fines taken by Dedi- 
mus, | ibid. 

3. The Date of the Concord to be certi- 

filed by the Judge before whom the 
Fine was levied, l 

4. Whether the Fines declar'd void by 
this Statute, are any otherwiſe void 
than as they are voidable by Writ of 
Errox ? Y 43, 44 
See Statues in general 24. 


Stat, 


— 2 
» 


* 
. 
* 
— — — Grey — — 


1 F inheriting or enjoying any Lands Sc. 
Stat. 27 Elia. cup. 8. | during their Non- Conformity, Page 
| SE - 55 115 
Exrroꝛ. 4. Inflicts Penalties. the Officers of 


Writs of Error into the Exchequer Cham- 
ber given by this Statute, Page 275 
See Declaration 16. 

Chap. 12. Sheriffs. 

1. Oaths appointed to be taken by the 


Under-Sheriff, „ 
2. Whether Ads done by one that exe- 


cutes the Office of Under-Sheriff with- | 


cout taking theſe Oaths be valid? 259, 


| 290 
Stat. 29 Elis. cap. 4. 
Sheriffs. 


Of their Fees for ſerving Erecution, 86 
Is. Whether Perſons diſabled by this 


Stat. 31 Elin. cap. 6. 
Simony. 


1. A Simoniacal Preſentation void, 176, | 


277 


Ship, 85 
5. Whether Lands may veſt 


12 5 7. Whether the Crown, 


the Ports that ſuffer 'em tc 
upon the Maſter ral Maacrs of the 
124 

in Papiſts 
educated in Foreign Seminaries, not- 
withſtanding the Incapacity incurr d 
by this Act, ſo as to enable them to 
levy a Fine, or ſuffer a common Re- 
covery? 114 Cc. 357 Sc. 407 &c. 
6, Whether ſuch Papiſts, upon conform 
ing, are only freed from their Incapa- 
city for the future; or whether they 

| ſhall then enjoy thoſe Eſtates their 
former Incapacity kept from em? 

| 116, 122, 411 
he C1 or the Remain- 
der-Man (in Caſe of an Eſtate Tail 
and no Iſſue). ſhall have the meſne 
Profits till Conformity? 120, 123, 


Act, may purchaſe for the Benefit of 
their Heirs? I21, 363 


9. Whether their Diſability is removed 


by a general Pardon? 124, 365 
10, Whether this Act, or any Part 75 it, 
was repeal'd by 3 Fac. 1. cap. 5. or by 


2. And tho Inſtitution or even Induction 
follow ſuch Preſentation, yet the 
Church may be preſented to without 
bringing a Qyare Impedit, 176, 157, 
; tit | 1 3 i 7 £5 FRE 407 
2, For the Statute makes all void in the 
ſame Manner as if the Incumbent was 
naturally dead. 1 
4. To an Action brought for Tithes a 
Simoniacal Contract is a good Defence, 
| 407 


Stat. 1 Fac. 1. cap. 4. 
apiſts. 
12 Of che Conſtruction of the. Statute, 


2. The End and Deſign of it, and the 


Reaſon why it was made, 406, 407 | 
3, Diſables Perſons brought up in.Popiſh | 


Seminaries abroad, in Reſpect of them- 


| 


115 Ce 357 Wc. 407 Ec. 


3 Car. 1. cap. 2? 118, 122, 356, 357, 
Shes „ 


Chap. 15. Banrupts. 
e Law Caſes doubted oꝛ denied 5. 
4 Explanatory of Stat. 13 Eliz. cap. 7. 


Se 


FCC 
2. Debts owing to the Bankrupt aſſign- 


able to the Creditors, 45 
3. And the ſame Remedy gon. the Al- 
| fignees for the Recovery of ſuch Debts, 


| as the Bankrupt himſelf had, 246 
4. Debts due to the Wife of the Bank- 
' rupt before Coverture, within the 

Statute; | 1 
5. A Deed made in Truſt for the Advan- 

tage of the Bankrupt, with Deſign to 
defraud Creditors, amounts to an Act 


of Bankrupcy, 493,494 


ſelves 


only, but not their Heirs, from 


| > 3... ta. 


to paſs, and 


—. 2 20 8 or” - 
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Stat. 3 Fac. 1. cap. 5. | 
Papiſts. 1 


1. Made upon the Occaſion of the Gun- 
powder Treaſon, Page 118 

2. Deſign'd to lay Papiſts under ſeverer 
Penalties than before, 118, 122 
3. Reſtrains convicted Recuſants from 
the Practice of Law, Phyſick &c. 118 
4. Supplies ſeveral Defects in Statute 
I Jas. f. cap; 4: RS 
5. Provides againſt ſending Children 
abroad any where; whereas by 1 7ac.1. 
they were only reſtrain'd from being 
ſent to Popiſh Seminaries, 123 
6. Gives a Penalty to the Informer, 


ibid. 


7, Not ſaid in 1 Jac. 1. who ſhall have 
the meſne Profits of their Eſtates, but 

| here they are granted to the next of | 
Kin, 5 123, 409 
8. This Statute likewiſe diſables Popiſh 
Recuſants convict to preſent to any 
Benefices, and veſts the Right of pre- 
ſenting to ſuch Benefices in the Chan- 
cellor and Scholars of the two Univer- 
ſities reſpectively, 3 
9. Whether the Univerſity of Cambridge, 
being incorporated by the Name of 
Chancellor, Maſters and Scholars, may 
ſue upon this Act by the Name of 


Chancellor and Scholars? 20, 208 
Chap. 8. Exroi. 


1. Special Bail to be put in by Plain- 
tiff in Error of Judgment upon Debt, 
or Contract for the Payment of Mo- 
ney, 3 ra 201 

2. Extends only to Caſes where the 

Judgment does neceſſarily import a 
Debt to be due; for otherwiſe Delay 
not ſo pre judicial, 3 283 

2. What Caſes have been adjudged out 
of the Statute, See Bail in Civil Caſes 
10; 11, 12. 


Chap. 13. Killing of Conies. 


1. Relates only to Warrens inclos d, 


WR Page 279 
2. The ſummary Way 7 proceeding by 
Conviction before Juſtices not given 


by this Statute, 279 
Stat. 21 Jac. 1. cap. 3. 
Monopolies. 


1. Limits the Time for which a Grant 
may be made of a new Invention to 
fourteen Years. 121 


Chap. 16. Statute of Limitatiois. 


1. Not to be taken Advantage of for- 
merly, unleſs it was pleaded; but now 
the Law is otherwiſe, 313 

2. A bare Acknowledgment of a Debt 
will not amount to a new Promiſe ſuf- 
ficient to prevent the Operation of the 


9] Statute, | 314 


prove it and I will pay you, held ſu 
cient; ibid. 
4; If this Statute be pleaded to an 4/- 
ſumpſit brought by an Executor on a 
Promiſe to the Teſtator, no new Pro- 
miſe to the Executor can- avoid the 
„ 313, 314 
5. Actions of Aſumpſit not mentiom d in 
the ſaving Clauſe, e 
6. The ſaving Clauſe not to be extend- 
ed by Equity, | ibid. 
7. Where held that the ſhutting up of 
the Courts tempore guerre would not 
avoid the Statute, | ibid. 


Stat. 3 Car. 1. cap. 2. 
Papiſfs. 

1. Takes Notice of 1 Jac. 1. cap. 4. as an 
Act in Force, and that ought to be 
put in Execution 

2. Exceeds 1 ac. 1. and 3 Fac. 1. both 


in the Purview and the Penalty, 123 
3. Relates to Eſtates already ae” oF 118 


Stat. 13 Car. 2. /eff. 2. cap. I. 


See Stat. 22 G23 Car. 2. cap. 25. 


: Qualification Ac. 


1 


1. Cor- 


3. But I deny that I owe you any Thee, 'D 


118, 123, 124 
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1. Corporation Officers to receive the 5 


Sacrament within a Year before their 
Election, Fage 100, 173 


2. Whether the Offices of ſuch as are 


not ſo qualified be void, or only void- 
able ? 65, 100, 179 
3. How the Word placed may be inter- 
preted in this Statute, 177 


Chap. 2. Pꝛoteſs. 


1. Where after Iſſue join'd and any Judg- 


ment had, there ſhall not need to be 
fifteen Days between the Ie and 
the Return of the Writ, 82 


2. Of the Conſtruction of the Statute, 


ibid. 
Stat. 13 & 14 Car. 2. cap. 12. 


Pooꝛz. 


1. Any Perſon becoming chargeable 
may be removed to the laſt Pariſh 


where he was legally ſettled, 81 


2. But not to an Extra-parochial Place 
where there are no Officers to receive 


Him, ibid. 


3. Nor to the Pariſh where he lived be- 
fore removing to the Extra-parochial 
Place, becauſe not his [aft e 

ibid. 

4. Any poor Perſon coming to ſettle on 
a Tenement under the Value of 101. 


per Ann. removeable by two Juſtices | 
within forty Days after ſuch coming, 


| 431 
5. A Tenement of 107. per Ann. will en- 
title to a Settlement where the Houſe 


is, tho' Part of the Land ſhould lie in 


a different Pariſh, 389 
6. For the Law preſumes, That it 1s not 
probable, that one ſhould become 
cChargeable who has Credit enough to 
get intruſted with the Management of 


a Farm of ſuch Value, ibid. 


7. If a Man takes ſeveral diſtin& Te- 
nements in ditterent Pariſhes, that in 
the whole amount to more than 10/. 


per Ann. Ft he gains no Settlement, | 


if each of em ſingly is under that 


Value, 390 


8. But Perſons coming to reſide upon 
their own Lands, tho' but 20. per 
Ann. not removeable, 431 


1 


Stat. 22 & 23 Car. 2. cap. 10. 
Statute ok Diſtributions. 


1. A Feme-Covert may ſue ſingly upon 
this Act in the Spiritual Court, Pro: 


2. The Huſband may releaſe his Wife's 

Share of an Inteſtate's Eſtate, ibid. 
3. But if it be not releas d by him, it is 
ſo much the Wife's that ſhe ſhall have 

it by Survivorſhip, 64 
4. A Rule has obtain'd in Equity, That 
the Reſiduum of a Teſtator's Eſtate not 
diſpos'd of by his Will, ſhall be di- 
| vided according to this Statute, 99 
| See Executor 25 Sc. | 


Chap. 25. Killing of Conies. 


1. Extends to all Warrens inclos'd or 
not inclos d; for the Words h not 


_ znclos'd are not reſtrictive, 280 
2. Gives the ſhort Way of Conviction 


before Juſtices, 3 ibid. 
Stat. 29 Car. 2. cap. 3. : 
Statute of Frauds and Perjuries. 


1. Whether the ſigning of three Wit- 
neſſes at three ſeveral Times, in the 
Preſence of the Teſtator, be a good 
Execution of a Will within this Sta- 
8 tt | I5 

2. (N. B. it has been held good, See 
Rep. of Caſes in Equity 259 Gc.) 

3. The Time when any Judgment 1s 
given muſt be mark'd on the Roll, 325 

4. And tho' the Judgment, by being 
enter d without Continuances, may 
have Relation to a preceding Term, 

yet it ſhall not bind Land but from 
the Day ſo mark'd, EE |" 

5. If this Statute be not inſſſted on, 
Chancery will compel the Perfor- 
mance of an Agreement, tho' not 1n 

Writing, = 404 

6. Not neceſſary that Truſts relating to 
Perſonal Eſtate ſhould be in Writing, 

ITS e 405 


Stat, 


zo 


— 2 — oe 4 
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Stat. 31 Car. 2. cap. 2. 
Habeas Cozpus Ack. 


1. Perſons committed by Warrant for 
Treaſon or Felony, to be baild, if 
not indicted the next Term or Seſ- 
fions after their Commitment, provi- 
ded they enter their Prayer the firſt 
Week of the Term, or firſt Day of the 
Seſſions, to be brought to Trial, Page 


3 42 
2. Reſolvd that ſuch Perſons as Mind 
committed by Kule of Court, are not 
intitled to claim the Benefit of this 
| Stat. I Jac. 2. cap. 17. 
| Pooz. 


1. Notice in Writing of coming to live 
in a Pariſh, neceſlary to a Settle- 
ment, 14 
2. Put Payment of Taxes or exerciſing 
Offices, upon the Equity of the Act, 
judged equivalent to Notice in Wri- 
ting, | ibid. 


- Stat. 1 W. & M. ell. 1. cap. 26. 
Papitts. 


1. Record of the Default a Conviction 


of itſelf, | 209 
2. So that in pleading a Conviction up- 
on this Statute, the ſpecial Concluſion 
of zdeo convictus eſt need not be roy . 
| ibid. 


Stat. 2 V. & M. /efſ. 1. cap. 5. 
' Diſtrefles. 


1. Goods -diftrain'd for Rent may be ſold 
after Notice left of the Diſtreſs with 
the Cauſe thereof, 265, 266 
2. Notice to the Leſſee ſufficient; for 
the Owner of the Goods may not be 
known, „„ ; 266 
3. In what Manner the Notice ought to 
be pleaded, in a Juſtification under 
% ibid, 


2 7, If the Part 


Stat. 369 4 W. & M. cap, 10. 

1. Exceptions taken to a Conviction up- 
on this Statute, Page 248 
See Conviction 3, 4. 

2. The Conviction may be taken either 
by the Juſtices of the County where 
the Fact is committed, or of that 
where the Party is apprehended, 342 

3. No particular Form of Proceeding pre- 
fcrib'd, 249, 378 

4. Only that the Conviction be by Oath 
of one credible Witneſs, 378 

5. Agreeable to the Courſe of the Com- 
mon Law, That the Party ſhould be 
ſummon'd, 250 

6. Whether the Summons need be a 
Perſonal Summons ? 342, 345 

do not appear upon 
Summons, the Juſtice may proceed 
to Conviction in his Abſence, 2 50, 341 

| Cc. 378 &. 

8. But a Juſtice has no Power to iſſue 
his Warrant to compel the Appear- 
ance of the Party, Z 345, 381 

9. Yet after Conviction, the Conftable 
or other Officer, or Proſecutor himſelf 
has Power to detain the Offender (in 
Caſe he be preſent) for fear of E- 
ſcape, | 342 

10. For want of ſufficient Diſtreſs, the 
Puniſhment by this Statute, is Pillory 
and a Years Impriſonment, 341 

11. Judgment of the Juſtices final, ibid. 


Chap. 11. Joo. 


1, Of the Reaſon and Deſign of the 
Statute, | 14, 15 
2. Settlement gain d by executing any 
publick annual Office, 14 
3. Or by Payment of Taxes, 11, 14 
4. But Payment of a Scavenger's Rate, 
being a Ward Rate, adjudg'd no Set- 
tlement, | I4 
5. And yet executing the Office of a 
Scavenger, would have been a Settle- 
ment, per Eyre, I5 
6. The Warden of a Borough intitled to 
a Settlement in the Pariſh where he 
lives during the Exerciſe of his Ot- 


fice, 


| 


# 
un 


fice, tho not choſen by the Pariſh, 


7. Hiring for a Year and Service accord- 

ingly make a Settlement, 

8. And tho' a Perſon or 2 Xe 
ſhould not ſerve out the whole Time; 
yet if he has ſeryed as long before 
ſich Hiring as to make 
Service in the wie, it has been ad- 


judged ſufficient to fatisfy the Mean- | 
ing as well as the Words of the Act, 


x1 | | |: {: $99 

9. For one that is hir'd for a Year's Ser- 
vice is preſumed to be of ſufficient 
Strength to maintain himſelf by bis 
bodily Labaur, and conſequently a 
Perſon not likely to become 


able, 
Chap. 14. Frauds, 


1. In Debt upon Band the Heir may 
plead Riens per Diſcent; and if it be 
aund for the Plaintiff, the jury ſhall 
then inquire of the Value gf the Lands 
deſcended, EE 18 
2. Whether the Inquifition may be ta- 
ken ſby any other Jury beſides that 
which tried the Caule ? 3 
3. Whether a Verdict that found the De- 
ſcent of ſufficient Lands to diſcharge 
the Debt, ſhould be deem d equivalent 
to an Iuquiſition? 1. 
4. Or whether the Verdict was void for 


Uncertainty, becauſe it did not ap- 
pear whether the Jury meant the le-“ 


gal or the equitable Debt? 18, 19 
5. The End defign'd by the Act was to 
belp the Cregitor in Caſe of Aliena- 
tion, | Bk = I 
6. And alſo the Heir, by enabling him 
to plead Riens per Diſceut without the 
Riſk of becoming liable to the Pay- 
ment of the whole Debt, in Caſe ever 
ſo little was found to diſcend, ibid. 


Stat. 3 6 NV. & M. 
Certioꝛari. 


t; Defign'd to diſcountenance the re- 


| 
Page 13 Cc. 


15 
hir d for a Lear 3 


up a Tears] Suits 1 
Intention of the Act defeate 


e 
16, 390 


Cer- 


Indictment be removed b 
tiorari from the Seſſions into B. K. the 
Proſecutor ſhall have Coſts upon the 
Conviction of the Defendant, Page 193 
. Notwithſtanding which, the Proſecutor | 
ſhall be allowed to be an Ewidence ; 


2. If an 


becauſe otherwiſe the removing of 
Suits would be 23 and the 
494 


55 Chap. 22. Coaches. 


Uſual with the Commiſſioners of Hack- 
ney Coaches to convict upon this Act 
Without Appearance, after a Summons, 


| +; Stat. 8&9 IW. 3. cap. 27. 
Gaolerz. 


1. Gives an Action of Eſcape againſt the 
Marſhal of the King's Bench, or the 
Warden of the Fleet, if they or their 

Deputies refuſe to produce a Priſoner 
after a Days Notice, EE oh 

. if no particular Time of Day be — | 

cified in the Notice, the Priſoner need 
not be produced till the Cloſe of the 
Evening, | 396, 397 

. Inferior Officers of the Priſon not 
comprehended under the Word Deputy, 

rs ng ibid. 


Stat. 9 G10 M. 3. cap. II. 


Reaſon of making the Act, 430, 431 
No Certificate Man to gain a Settſe- 
ment, unleſs he take a Tenement of 
10 J. per Ann. or execute ſome annual 
„„ 43 
3. Held notwithſtanding That a Certi 
cate Man was ſettled by the Deſcent 
of a Copyhold upon his Wife, tho 
but 20 5. per Aun. ibi. 


Chap. 15. Arbitration. 


1. 
2. 


30 
3 
hs 


1. Submiſſion to Arbitration, to be made 


a Rule of Court, if the Parties agree 


moving of Suits by Certiorari, 194 
2 


to bave it fo, 332 
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2. Affidavit to be pe: Witneſs of |. „ : 
the Arbitration-Bond, hat ſach A-| Stat. 3 & 4 Ann. cap. 9. 

EN 74 Hr 0 
10N Ot A, | 2 Lage 332 Bills : | omiſſoꝛ y . 
3. If a Witneſs refuſes to make the AF 2 4 as nnn. 
_  fidavit, the Court will compel him to| 1. Promiſſory Notes payable to. A. of 
5 2 than the Statute ſhould be] Order, transferrable-þy Indorſement, 
eluded, N 244; 4207 7 : #8 316 
4. The Party may at Pleaſure reſort to] 2. The Indorſee may maintain an Ac- 
this new Remedy given by the Sta-| tion, as 4. might have done before 
tute, even after Judgment recover d. JIndorſement, | ibid, 

upon the Arbitration-Bond, 333 Wy 
| " Stat. 4 &' 5 Aun. cap. 16. 


; Stat. 11 & 12 I. 3. cap. 4. | 
e Amendment of the Law. 


Papiſts. | 

2 I. Enables the Defendant in Debt upon 
1. Diſables Papiſts (not conforming at} Bond to plead Payment, or to bring 
18) to take Lands either by Deſcent the Money into Court; but not to 
or Purchaſe, 89, 90, 4821 plead Tender, Refuſal & uncore priſt, 
2. Purchaſe includes Deviſe, 95, 234, 24a, | | SED. 
25 3333 483,627 2. Such Faults in Form as would be 

3. The Surplus of Lands devis d to be cur'd by Verdict, help'd upon a gene- 

ſold for Payment of Debts and Lega- ral Demurrer.,r,¶„᷑ 252 
cies, is a Real Intereſt within this] 3. The Defendant in any Action, with 

Act, 33, 234, 483, 537 Leave of Court, may plead ſeveral 

4. And fo are all Profits owt of Lanas| Pleas, . 280 

ariſing from Sale, as well as continu- 4. But the Court may not give him 

ing Frofits,. Een 96 Leave to plead and demur, 280, 281 

5. So that Papiſts are diſabled by this 53. Whether this extends to a Defendant 

Act, from charging their Lands with| in Error? B 326 

Portions for younger Children off 6, Writ of Error ſhall not abide by 

their own Perſuaſion, 91, 94 the Death of one of the Plaintiffs in 

6. Whether their Lands may be devis'd| Error, | ibid. 

to be ſold for the Payment of Debts| 7. Bail-Bands alligrgple under the Hand 

owing, to Popiſh Creditors? 91, 94, and Seal of the Sheriff, 8 289 

| 5 22368. Whether this Circumſtance of the 

7, Whether Papiſts that conform at 18, Hand and Seal makes the Aſſigument 

are capable of taking whatever Lands a perſonal Act in the Sheriff, and ſuch 

were devis d to em before they came] as can't be perform'd by the Under- 

to that Age? — Sc. 536 Sc. | Sheriff? 1 289, 291 

8. See different Interpretations of the| 9. Whether the Under- Sheriff, tho not 

Act by Lord Chancellor Macclesfield, particularly mention d, be not inclu- 

and Lord Chancellor Aing, 485, 537 ded under thoſe Words of the Act or 

| | 1] other Officer taking Bail? 238 


Stat. 1 Ann. cap. 8. MES 
| Chap. 7. Bankrupts, | 


King and Queen. ET” | . 

Ol I. Diſcharges Bankrupts upon their con- 
1. Original Writs not to abate upon the] forming themſelves to the Statutes in 
Demiſe of the Crown, 238] that Caſe provided, from all Debts 
2. Extends: to a Sire facias brought Br _ owing at the Time of Bankrupcy, 


the Repeal of a Patent, 335 1 8 
| | 7 4 20 5 Ny i ö 
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2, 
3. 


4. Bankrupts obliged to make a Diſco- 
very of their Eſtates upon Oath, un-| 


A Perſon authoris d by a Lord of a 


5 
. Settles the Privileges of Ambaſladors | 
in Reſpect of Debt, ibid. 


. Whether a Juſtice of Peace may pro- 


213 
Whether the three Days allow'd for 


Debts contracted by the Wife dum] 
lie before, Page 54 


ſola, diſcharged by the Bankrupcy of 


Mandumus in Caſes where none would 


the Huſband, Fuge 160 Sc. 243 c. 2. The Returns to Mandamusg's;to be kept 


But an Executor or Adminiſtrator, 1s| 


to the ſame Strictneſs as before, 108 


not diſcharged from the Debts he owes] 3. A ſpecial Proviſion in the Act to ſe- 


as Executor G . 5 161, 245 


der the Pain of Felony, 164, 246 
Stat. 5 Ann. cap. 14. 
Preſervation of the Game. 


Stat. 8 Ann. cap. 18. | 


cure Men from double Vexation, 55 


Stat. 10 Ann. cap. 5. 
Beankrupts. 


1. A declaratory Law, | 246 
| 2. It appears from this Statute, That a 


Debt due from the Bankrupt and an- 


other is within Stat. 4 & 5 Aun. c. 17. 
Manor to kill Game for his Uſe, aa e ibid. 
Qualification within this Statute, 26] Stat. 12 Ann. ſeſſ. 1. cap. 18. 
x A regt in this 8 is the | » | 
eeping of Dogs, Engines Sc. 27 002. 
. But one five Pounds can be forfeited: | ET 
in the ſame Name, ibid. If the Maſter be a Certificate Man, the 
7 | Servant can gain no Settlement, unleſs 
Stat. 7 Ann, cap. 12. his Maſter does, 1 279 
Amballadoss. | Summons. 
Declares the Proceedings againſt the] & ay; 5 3 
Muſcovits Ambaſſador upon an Arreſt | 7 12 25 ” 
for Debt null and void, Conviitton 2, 7. 


Se< Cozpoꝛation 11, 12. 
I Mandamus 21. Le 
To | Return of Writs 5. 


(Stat. 13 Car. 2. ef}. 2. cap. 2. 


gllze of Bread. 1. pere it was held aPerfon might be 


ceed upon Default ? 


disfranchisd without being ſummon'd, 
becauſe he lived out of the Town, and 
it was his Duty to have attended, 343 


ted | 2- Ordinarily ſufficient if a Summons be 
Oak rat woe pou A. 129 : »| left at the uſual Place of the Party's 
A Conviction upon this 0 Se __ | abode, 15 345 
inty in t ge, 1 
for Want of Certainty in 8 0 Superſeveas. 
Another Conviction quaſh'd by Reaſon| _. 5 
the Evidence was Ka otherwiſe ſet| See Ercommunicato capiendo 
forth than that the Witneſs was ſworn 3, 10, II. 
e rogues, 1. Writs that iſſue out of B. K. erro- 


J. 


Stat. 9 Ann. cap. 20. 


Mandamus's. 
Speeds the Proceedings upon Manda-| 


muss; but does not give any new” 


neouſly, are frequently ſuperſeded be- 
fore the Kemn 352 


2. Whether a Superſedeas can iſſue after 
Execution without a Judge's Hand? 


1 103 
3: Surplus, 


5 P 


e 1 — 


Surplus, See Reſiduum. 
Surplulage. 


3 Declaration 9. 
Exccutor 13. 


Surrender. | 


<5 Copyhold and Copyholder. 
See { Specifick Perkoꝛmance 11. 


If Copyhold Lands are given by Will ; 


to younger Children, Equity will com- 
pel the Heir at Law to ſurrender to 
- 2, Ts Page 497 


Survivoz. 
See Baron and Feme 14,17. 
dee Jointenants 3. 


2 
Tail. 


Covenant 9, 10. 2 


See<{Devile. 
Citate 5. 
Poſſibility 2, 3. 


1. An Eſtate-Tail reſults from an Ope- 
ration of Law, | 55 
2. And is created on Purpoſe to uphold 
and preſerve the Intention of the Te- 
- ſtator, which would otherwiſe be often 
: defeated; -- RI : ibid. 
3. Deviſe to 7. F. and the Heirs of his 
\ Body paſles an Eſtate-Tail, 374, 375 
4. What the Difference between an E- 
ſtate in Tail and in Fee chiefly conſiſts 


= £4 | 3 
3. An Eſtate-Tail may be created by Im- 
plicat ion, | 403 


6. But Entails by Implication are never 


allowed of, but in Support of the In- 


tention of the Teſtator, and in Favour}. 
of the Heir at Law, ibid. 


7. If Lands are given to J. J. and the 
Heirs Males of his Body, a Daugh- 
ter's Son is not inheritable, becauſe 
the Title muſt be convey'd thro! all 
Males, | Page 415 
8. An Eſtate-Tail upon Failure of Iſſue 
reverts to the Donor and his Heirs, 


4 3 11 

9. Remainder can never take Place but 
upon the Ceſſer of the Eſtate-Tail, 120, 
| . % 2:5 ©8606, 414. 415 
10. If Huſband and Wife be Tenants in 
Fpecial Tail, and the Huſband only 
levies a Fine and dies, and the Wife 
enters, ſhe becomes Tenant in Tail 
again; tho' the Entail can't deſcend, 
becauſe the Iſſue is barr'd by the Fa- 
ther's Fine, 412, 413 


| 11. In what other Caſe' an Eſtate-Tail 


may ceaſe for a Time and riſe again, 
EE $ „ 414 
12. If ceſtuy que Truſt in Tail ſuffers a 
common Recovery, or levies a Fine, 
it will bar the Entail in Equity, 514. 


pellable in Chancery to perfe& the 
defective Aſſurance of his Anceſtor, 
„ 469, 476, 478 
13. Entail'd Land was not forfeited for 
Treaſon before Stat. 26 Hen. 8. cap. 1 3. 
but was preſerved to the Children, 121 
14. Where the Attainder of a Tenant in 
Tail was held to work no Corruption 
of Blood, and why, 367 


Tares, See Pariſh Rates. 
| Tenant fo2 Life, See Deviſe. 
Tender and Refuſal. 
(aſſumpſit 7. 
5 ondition 4. 
See Colts 2. 


Pleas and Pleadings 25 
Stat. 4 & 5 Ann. cap. 16. | 


Term and Uacation Time. 
Declaration 2, 3, 4. 


Fine 3. 4. F 
Return of TUrits 3. 


See 


Rules of Court u. 


12. Where the Iſſue in Tail is not com- 


e 


See. Executo? 5, 6 
)Portions oz Eubos for 
( Childeen 2, 4, 5. | 


A Term will begin ſometimes in Equity, | 
| Page 435 „ 


before jt does in Law, 


rAFons in general 6. 
Conviſtion 3, 4 
Conuſance of Pleas 5, 6. | 


De vile. 
' Payment and Satigfation 4. 
' Statutes in general 2:. 
Stat. 21 fac. 1. cap. 3. 
cab. 16. 
Ctat. 8 Amn. cap. 18. 


If an Act be to be enn on A cer- 
tain Day, and no particular Time ap- 


pointed for the doing it, the Law in- 
| tends the laſt Hour of the Day to be| 


the Time of Performance, 390 | 


Tithes. 
Devile 27. 


Set 


Stat. 31 Elz. cap. 6. 
Title. 


Been on the Cate 1, 2. 
"Bargain 2. 
Inte matſon 3, _ 5. 
Sce Juli cation 2, 3 . 
[ — — t. 


uare J 
Specitick Perfoxuance 7. 


1. Tho the Defendant has no Title, yet 
that will not avail the Plaintiff, ex- 


cept he can make out a good one in 
himſelf, 


285 See Pandanus 25. 
4 — 


5. Yet a 


415 


- Towi-Clerk, 


An Office for Life, unleſs reſtrain'd by 
Charter or Preſcription, Fus ge 147 


; Trade. 


. | "aron and Feme 24, 25. 
\Inviement 5. 
nfant 5. 


onopoly. 
atent. 


See e 


| 1. Bond condition'd to forbear the Exer- 


_ ciſeof a Trade, during a certain Time, 
and in a certain Place, adjudged good, 

| 27,85, 130 

2. But if it do not appear in the Con- 

dition of the Band, to have been en- 

terd into upon a juſt and valuable 

Conſideration, it will be void, 130, 

| 136 

3. So likewiſe if the Breach of the Com: 
dition does not apparently tend to the 

Damage of the Obligee, the Reſtraint 
is voi 133, 135 
4. Or if it be a general Reſtraint, 28, 

131, 132 

perpetual Reſtraint in a parti- 

cular Place may be good, 132, 135 

See Apprentice 1. 

6. If it be a total Reſtraint in all Places 
for a certain Time, quære, B5,137 
7. Of the Difference taken between a 
Bond and a Promiſe, 27, 8 5, 130, 136 

Ca 


| See Law C aſes doubted: or denied 1, 2 


8. Of Reſtraints upon Trade by By- 
Laws, See By-Laws. 
9. Of Reſtraints by Cuſtom, See Cuſtom. 
10. ' Maſter of a Ship dies in a Trading 
Voyage, and his Succeſſor trades with 
his Effects. Decreed the Succeſſor 
ſhould be conſider'd as a Truſtee, and 
account for the Profit with reaſonable 
Deductions for Labour and Skill, 29 
I1. If the Succeſſor had loſt his Prede- 
ceſſor's Money in Trade by Misfor- 
tune, and not thro Want of Care, the 
Counſel faid he would not have been 
chargeable, ibid. 
„ 12. Yet 


—_ —- 


* 1 8 a. 4 A. * 


A 


LE . * * 


= 


T2, Yet ordinarily in Caſe a Truſtee, 4. Declaration in Treſpaſs tres pecias 


trades with Money in his Hands with- 
out Authority, the Loſs ſhall be at 


terre fregit &c. adjudg d naught upon 
Error, | Frage 140 


his own Peril, tho the Profit muſt be | 5. Tho? there be no Fence, yet the De- 


- accounted fo, Page 21 
13. A Power to place out Children's For- 
tunes to Intereſt, or other Way of Im- 
|  provement, muſt be underſtood exclu- | 6. 
five of Trade, | 495 


1. Whatever is neceſſarily ſuppos'd in a 
Plea, may as well be travers d as if it 
was expreſs'd, 302 


2. The Defendant in tranſitory Actions 


can't traverſe the Time and Place al- | -. 


ledged in the Plaintiff's Declaration, 
without a ſpecial Juſtification, 253] | 
3. Where the King may take Iſſue upon 

the Defendant's Traverſe, 297, 298 
4. And where not, 211, 212, 296 &c, = 
5. And in what Caſe he is bound to do 

„ 233 


Treaſon. 


claration muſt be clauſum fregit, for 
every Man's Ground 1s fenced in the 
Eye of the Law, ibid. 
Death of one Defendant will not 
abate the Action, unleſs it be pleaded 


that he died unte impetrationem brevis, 


Trial. 12 


( Amanacks 4. 
| hancery 7. 
See Rules df Court 1, 2. 
Stat. 33 Hen. 8. cap. 20. 
(Stat. 31 Car. 2. cap. 2. 


The granting new Trials began about 


the Year 1652, 202 
See Damages 11. : 

. Grantable as well for a Fault in the 
Judge as Jury, in Cauſes tried at Nifs 


prius, 202, 203 


3. But not for the Miſtake of Counſel, 


tho the Cauſe was loſt for Want of 


| 1 — 5 their inſiſting upon a material Point 
E Erim inal Caſes of Law, when ſtirr'd, ibid. 
Dvert-AF I. Yet Lord Chief Juſtice Parker thought, 
Hutlaw 55 if the Party had no other Remedy, a 
See 5 = 1 175 1 new Trial ought to be granted; un- 
nk 8 2 Her 3 2 0 * 2 leſs when the Point is not only not in- 
| 4 5 Hen 8 '« — on | 8 Upon, but expreſly waved oy 

| 1 eee eee, the Counſe 155 
Stat. 31 Car. 2. cap. 2. : OS" , wr) 
_ | 5. A Bill of Exceptions pray'd at a Trial 
TUarrant. | at Bar, P Pray 48 


1. Levying War to pull down Inclo- 
ſures, Bawdy-Houſes &c. is treaſon- 
Abe, a 322 
2, Promiſe of Pardon no Objection to 

an Evidence in the Caſe of Treaſon, 

e „„ 221.300 


Treſpaſs, 


Capias. 

Seed Err 8. 
Juſtification, | 
_ (Replication 2. 
1. A poſſeſſory Right only, without 
Property, ſufficient to maintain an 


Action of Treſpaſs, 25, 37 
2. But without Poſſeſſion Treſpaſs not 
maintainable, | 141 


3. Treſpaſs is a form'd Action, 140 


Trooper, See Soldier 2. 


Trover, See Adminiſtration and 
| Adminiſtratoz 4. 


Truſt and Truſtee. 


"Chancery 1, 2. 
Contracts 2. 
? | Devile 43, 44- 
1 Diſcretion. - 
Evidence 2. 
See < Erecuto? 36. X 


| Detr 7 
! Poztions o2 P2oviſions fo; 
| Chtld en 1, 3, 4. 
| Stat. 29 Car. 2. cap. 3. 


C Trade, 
7U | 1. As 


4 r VET 6 N " , l BY " 5 s P 
CH et : 8 2 1 — 
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8 — K 


F pooping Doom rnd ne, 
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_ 2 


2 2 en 2 X n 


I, As ſure a Rem for a Breach Tru 
in Chancery, as for any legal Right in 
Court of Law, 


Money out to Intereſt, he is account- 
able for Intereſt, tho? he ſhould let it 
lie by him, and make none, 
If an Eſtate is deviſed to Truſtees to 


be ſold, yet the Truſtees are not obli-| 


ged to ſell it, notwithſtanding the 
poſitive Direckions of the Teſtator, as. 

ong as Ceſtui que Truſt is fatisfied with- 
out it, 233, 237 


4. Bond condition d for the Payment of 


ſo much Money to A. A. aſſigning 


over to the Obligor ſuch a Judgment 
againſt B. If the Money be paid, and 
no judgment aſſign d, A. becomes a 


Truſtee in Equity for the Judgment, 
4. 223 


. A. buys 990 I. South-Sza Stock, and 
gets it transferr'd to B. Some Time 
after; B. mortgages 10001. Stock to the 
Company, and then ſells out all the 
reſt that he had remaining in his 
Name, excepting only 500 I. The 
Stock riſing, A. deſires to have the 
Truſt-Stock transferrd to him. B. 
transfers 500 l. and promiſes to be ac- 
countable for the reſt. Upon the Fall 
of the Stock, A. brings his Bill for 
the Value of the Stock when ſold by 
the Deſendant, or at the Time the 
Transfer was requeſted. Decreed the 


Defendant ſhould be deem'd not to 


have fold, but mortgag d the Truſt- 


Stock; and that he was accountable | 


to the Plaintiff only for Stock and Di- 
vidends. Note, A. never ſold the 500ʃ. 
that was transferr'd, 498 Ge. 


6. What Truſts ſhall be deem'd void | 


and fraudulent quoad Creditors; and 

what not, 

See Bankrupts. 
7. If a Man articles to ſell Lands, and 

recovers Damages againſt the Vendee 


for Non-performance of his Contract; 
Whether by this Recovery at Law, 
the Vendor ſhall ceaſe to be a Tru.-- 
ſtee in Equity for the Vendee, 506 


— 


nr 4 - FF » 
* * 9 — __ <4. © Ma 
- * 
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* ml 4 ö 45 


Fate 234, 23 
2. If a Truſtee is impower'd te put| 


21 


247, 489 Se. 


* Aariance. | 3 
: Bait in Civil Cafes 28.  - 
Debt. 258 | 

X Declaration 6; 


* Trevorquaſh'd, becauſe the Return was 
by Thom. Trevor Mil, Page 283, 285 
2. Record deſcribd in the Writ of Error 
was of a Treſpaſs committed by 31 
Perſons, the Record return'd was of a 
Treſpaſs by 32, and held no Variance, 
„„ 7 Y 
3. That ſhall not be Variance, which 
may be helpd by any Conſtruction 
the Rules of Language will admit of, 

Aenire facias e Uiſne. ; 

Challenge 3, 4, 5. 
CRETE 8 
( Auare Impedit s. 

If the Venite is made returnable upon 
a Day oertain, when it ought to have 
been returnable upon one of the com- 
mon Return Days, it is a Diſconti- 
- nuance, and not help d by Stat. where 
the King is Party, 310 
. A new Venire ſhall be awarded ” oe 
the Entry to the firſt is Vicecomes non 
miſit breve, | „„ m1, 


Action on the Caſe 5. 
| Arreſt of Tudgment, 
Aſſumplit 9. 25 
Declaration 17. 
See 4 Judgment 4. | 

[ L » Caſes doubted oz de⸗ 


See 


a 
nied 8 


- | Pleas and Pleadings 21. 
1 2eſcription x, 2. . 
Stat. 3 S4 N. SM. cap. 14. 


LE 


9917 


I, Thec Court wal ae ae any — . 3. An Under Sberif tho not named, 


pport a. Vendict rather than it is included in Geral Acts of Parlia- 
doll be void, ; e 18. I; ment, OP Virtue of his Office; Page 
2. A rh Werds aided by Verdict, 2289 
"> * Univertities;” 

3. If the Iſſue tem, Defeats i in 

plead ing cur'd- bye Verdj@, 230 K Auate Impedit /. 
4. A defective Dec aration may be belpd 2 © 7 Stat: 3 . I: rap. 5. 
buy Verdict, £213 19.5, „210 
5. Becauſe it is to be fippogd, at the i. Vice-Chancellor of Cambrides may 


Verdict could not have been found, |. claim Conuſance of the Pleas,” whete 
_ unleſs there had been Evidence given | any Members of the Univerſity are F 
at the Trial, of that Matter wherein | defendants, . by Virtue of a Charter j 
the Pleading was defective, 229, 300! 88 by Queen Eltzubeth, 126 1 
6. As where a Grant of a Thing 3 is al- * Dee being confirm'd by Act 1 
ledged, Which in its own Nature could Parliament, gives Power to pro- ! 
not anted otherwiſe than by: Deed, | ceed ſerumiduta lesen '& conſurtuetinent | 
if the Jury find the Grant, it muſt de] Unzverſitatis, thid. 
ſuppos d Evidence was given 1 3. * of Cle ho jade. after Oo: 
to prove the Need, ks ance, notwithſtanding the exclu- 
7. Where bad and defective Pleadings | rr the n 129, 130 
Were not aided by Verdict, ibid. 7.85 


8. Where Variance between the Writ ande Uoluntarn. 
| the Count was not belp'd by a N * Derne 
| ke 8 onde en ts, 14. 
5. If the Jury find what is tio Park of of| See. 1H ton; F 10 
de ie tt is a void finding, 3⁰⁰ e 
| Ale, 02 Atte. 
| Ueſtry, See Church-wardens. | | 
7  Uillain, L (Conſideration 2 
4 3 OE | le 43. 
it Joe Fine 8. 
v illains took Lande for the Benefit of | © Heir z. | 
| their Lords, | „ Revocation | I, 2. 


_ Uſfitation, See Appꝛopplation. 1. Whete a Covenant to ſtand ſeiſed to 
| q the Uſes declared in Marriage Arti- 


Under-Sheriff, | cles, was decreed to be no ee 
43 

x. Ball in Civil Caſes 20, 21. 2. In Caſe of a Conveyance by Way of 
Ses. Stat. 27 Eliz. cap. 112. Uſe upon Condition of the Payment 
Stat. 4 5 Aun. cup. 16. ol ſuch a Sum at ſuch a Day, the Heir [ 

| may pay the Money if the Anceſtor 

1. All Miniſterial Acts done by the Un- die before the Dy; 1 424 

der-Sheriff, of the ſame Authority as | 

if done by the Sheriff himſelf, 288 Ufury. 


2. If a Statute a 3 an Act to be done 

15 "by: the Sheriff, and preſcribes no par- See Pleas and Pleadings 23. 
ticular Manner for the doing it, that ODS 1 
makes it neceſſary to be a Perſonal 1. Where an uſurous Contract was held 


Act, it may be perform d by the Un- good in Favour of an innocent Perſon, 
| der-Sheriff, tho' he be not mention'd 449 


in the Statute 299 
w g Tar VV. lager, 


Wager, See Aſumpſit 6, 
Qages. 


Juſtices of Peace 2, 
See Ht. 5 Eliz. cap. 4. 


Warrant. 
See Juſtices of Peace 5, 6. 


1. Commitment by Rule of Court, no 
| Commitment by Warrant within the 


, 


1. A collateral Warranty was one of the 
harſheſt and moſt cruel Points of the 
Common Law, 1 

2. Warranty in the Nature of it, im- 
ports as well Warranty of the Proper - 


ty as Poſſeſſion, 3 442 
3. Covenant may be brought upon it 
without ſnewing an Eviction, 142 


TAlarrens. 


Stat. 3 Jac. 1. cap. 13. 
Stat. 22 G23 Car. 2. cap.25. * 


Stat. Marl. 23. 52 Hen. 3. 
Stat. We. 2. 46. 13 Ed. 1. 


- Weights and Peaſures, See Con⸗ 
5 viſtion 9. 


dee 4 


Se 4 


* 
1 
3 1 | 4 
4 „ 


Warden of a 5920ugh, See Poo? 4.| 


| both Courts, 


Habeas Corpus Act, © Page 429 
'2. The Species of Treaſon need not be 
expreſsd in the Warrant; becauſe Pro- 
ceſs the ſame in one Sort of Treaſon, | 
as in another, 334 
Warranty. | 
CB2each in Covenant, 
See C. Debt ccc. 5. 
Chancery 4. 
(Covenant 2. 


10. If a Will refers to any Writing 


Arbitrament and Arbiz. 
1 trato2S:1. PER 

5 — 1. 

epo ions. 
Debiſe. 
Executoz. 
Fraud. 
J 
Iſſue of the Body 6. 
London and its Cuſtoms, 
_ | Revocation 2. 5 
Stat. 29 Car. 2. cap. 3. 


NC 


* 


1. Nuncupative Wills to be put in Wri- 
ting, within ſix Days after their ma- 

ung, LD __ . Page 405 
2. Before the Statute of Frauds, not ne- 
ceſſary for a Will to be under the 
Hand of the Teſtator, ſufficient by 
Stat. 32 Hen. 8. if reduced to Writing 
by his Direction. | 469 
3. The ſame Will is often proved in 

0 vz. Temporal and Spi- 

ritual, 0 | 286 


4. Becauſe Proof in the one Court eſta- 


bliſnes it for Lands, the other for 
Chattels only, | ibid, 


| 5. In the Interpretation of Wills, the In- 


tention of the Teſtator ought to be 
ſupported as much as poſſible, 502, 523 
6. And Judges have been commended for 
being aſtuti in finding out Ways to do 
ſo, conſiſtent with the Rules of Law, 


Ons 302 
7. Great Latitude of Conſtruction to be 
allowed in the Words of a Will, 420, 


3 Fo 523 
8. Becauſe the Law ſuppoſes it to be 


made when a Man is ops conſilii, 422, 


— 42 
9. If the Intention of the Teſtator be | 
plain, an Eſtate in Fee or in Tail 
ſhall paſs by ſuch Words in a Will, as 


| would not have been ſufficient to have 
| convey'd thoſe Eſtates by Deed, 46, 


9523 
= 

is as well as if the Writing was infert- 
ed verbatim, | Eo 99 


- Wife, Sec Baron and Feme, 


| 


2 T1, How | 


— 


11, How far Parol Proof may be admit- 
ted to explain a Will, 99, 100 
See Evidence. 

12. One adds a Codicil to his Will with 
theſe Words, I do hereby revoke that 

Furt of my Will wherem I make A, B, 
and C, three of my Truſtees. Decreed 
That no Part of the Will was revoked, 


but barely the Names of thoſe three | 


Truſtees, „„ S206: 
13, Where a Will cancell'd upon a falſe 
Suppoſition, was ſet up again in E- 
quit y, N | 467 
14. The Doctrine of the Republication 
of Wills, 96 Tc. 
15, The making a Codicil, quatenus a 
Codicil, will not amount to a new 
Publication, 8 98 
16. Nor the inſerting a new Legacy, or 
another Executor; and this before the 
Statute of Frauds, 3 
17. Whether a Parol Declaration would 
amount to a new Publication before 
that Statute ? 98 
18. Whether the ſame Forms be not ne- 
ceſſary nom, ſince that Statute, to the 


republiſhing of a Will, as to the firſt 


making? | ibid. 
19. A Will ſtood revoked as to the Real 
but not the Perſonal Eſtate; when the 
JIeſtator (having ſaid the Day before, 
he defign'd to republiſh his Will) 
brings his Will in one Hand, and a 
Codicil in the other, and ſays, This is 
my Will, and this I deſign as a Codicil 
to my Will; and then the Codicil was 
duly executed according to the Statute 
of Frauds and Perjuries: Whether this 
amounts to a Republication, the Will 
itſelf being neither read nor executed 
as the Statute requires ? 96 Cc. 


Witneſſes. 


Evidence. 
See Jndifment 3, 4. 
(Treaſon 2. 


1. It is a Principle of the Common 
Law, That Evidence ſhall be given by 
Perſons diſintereſted, 193 

2. Yet in ſome Criminal Caſes intereſted 


Perſons are allowed to be Witneſles by 
193, F94: 


Reaſon of Neceſlity, 


3. They who produce a Witneſs may 
examine him in Chief only; but the 
Party againſt whom he 1s produced, 
may examine him upon a Voir dire, 
whether he be concern'd in Intereſt, 

Page 151 

4. But in Caſe other Evidence be offer'd 
to prove him intereſted, then the Wit- 
neſs himſelf ſhall not be examin'd up- 
a Voir aire, 193 

5. No one ſhall be allowed to give Evi- 
dence about any Matter in Favour of 
the Hundred to which he belongs, 150 

6. The ſame tho he be ſo poor at pre- 
ſent as to pay no Taxes, for he may 
hope to become rich, ibid. 

7. Tho' a Witneſs is not immediately 
concern'd in the Event of a Cauſe, yet 
if he be any way intereſted in the Que- 
ſtion 2 which the Cauſe depends, 
it is a ſufficient Objection to his Evi- 
dence | 292 

8. As where an Action is brought by a 
Commoner for his Right of Common- 
ing, no Perſon that claims a Right of 
Common apes the ſame Title, may 
be allowed for a Witneſs, ibid. 

9. So when an Action was brought a- 
gainſt A. for a Quantity of Stockings, 
and A. pleaded, That it was not he 
but B. who bought em, and ſent em 
to France in the Way of Trade: B. 
was not permitted to ſwear himſelf 
to be the Buyer, becauſe upon that 


Queſtion depended the Right to the 


Profit which had been made of the 
Stockings, 291, 292 
10. A Witneſs being brought to eſta- 
bliſh a Charter, his Evidence was ob- 
jected to by Reaſon of his being a 
Mortgagee under the Corporation, as 
was inferr'd from an Anſwer of his to 
a Bill in Chancery; but this Anſwer 
being ambiguous, the Court was of 
Opinion he ſhould be admitted to ex- 
plain his Anſwer, 151 
11. The Evidence of Bawds 1s rejected 
in all Caſes by the Spiritual Court, as 
infamous Perſons, 383 
12. Whoever ſubſcribes his Name as a 
Witneſs to any Ihing, does thereby 


it ſhall be wanted, and af he rcfuſes, 
7 X -.: he 


undertake to give his Evidence when 


ä —̃ — — ˖ *—d ——— — 2 


the Court will compel” him to it, 
. Fuge 333 


Moꝛds erpounded, See E 


of Mozds and Sentences. 
Wozws attionable at Law, o2 not. | 
1. Actions for Words of no great Anti- 


quit y, Page 197 


2. Precedents in this Kind of Actions, 


not of the ſame Authority as in other 


Actions; becauſe Words alter their 
: w1d.Þ 
. Theſe Actions were at firſt ſo far dif- 
countenanced, as that whenever the | 
Words were capable of two Conſtruc- 
tions, the Court always took em mi- 
tiori ſenſu, | . 
But the Rule that now prevails is to 
take 'em in the moſt natural Senſe, 
and as they muſt have been under- 
ſtood by the Perſons to whom they 
were ſpoken, 8 
5. The Reaſon of this different Practice 
now and formerly, 197, 198 
6. No Action lies for ſuch Sort of 
Words as Whore, Baud &c. _ 385 
Words that hurt the Credit of Tradeſ- 
men are actionable, 111 
You are a Soldier, I ſaw You in jour 
red Coat doing Duty, your Mord is not | 
to be taken, ſpoken of an Upholſter, 
held actionable z becauſe implying a 


7. 
8. 


Deſign to defraud his Creditors, by | 


 Realon that a leged 
Perſon, EY: tbid, 
9. Two Dyers are gone off, und for ought 
F know, H. will do ſo too within this 
Time Twelve-Month, actionable, 1 96 Cc. 


Soldier 1s a privi 


10. Where an Action was brought for | 


theſe Words, broken, run away, and| 
will never return again, and the Court 
divided, | 197 

11. H. got a Witneſs to forfwwear himſelf | 
in ſuch a Cauſe, you or he hired one B. 
zo forfeyear himſelf, actionable even if 


B. did not forſwear himſelf, 196 . 


12, If one ſay A. or B. did Ge. either A. 
or B. may bring an Action, with an 
Averment That neither of them 
99 * 198 
1 | 


rpoſition | 


F 


did} 


+ 


iritual 


| Wowds ſuable' in the Sp 
Ty Court, oꝛ not. 


See Ettleſiatital Court 4, 5. 


Jou are a Whore, or you are a Baud, 
are Words puniſhable in the Spiritual 
Court; .---- Fuge 385 
But you keep a Baway-houſe not ſuable 
there; becauſe puniſhable by Indict - 
ment, 1 ibid. 


Wow indieable, 02 not. 


Words not indictable unleſs they 
have a direct and immediate Tenden- 
cy (and not by Conſtruction or Im- 
plication) to à Breach of the Peace, 
e 4 186 

Calling a Juſtice of Peace (in his Ab- 
ſence) Aſs, Fool, and Coxcomb for ma- 
king ſuch a Warriiit, held not indict- 
Able, | | . 186 

. Saying of a Juſtice of Peace, That he 
would judge in any Cauſe brought before 
him, according to his Affeftton, held not 
indictable, | 187 

4. Saying of a Juſtice of Peace, He de- 
ſerves to be hanged for making ſuch a 

Numſcull Order, held not 9 2 
on bid. 

5. Laying his Hand upon his Sword and 

ſaying, If it was not Aſſrue-time, I 
would not take ſuch Language from you, 
held no AfJault, | | tid. 

One was indicted for ſaying to Juſtices 
at their Seſſions, when brought before 
em by Warrant, This is no Juſtice of 

Peace's Buſineſs, you ſhall not try this 
Matter; have a Care what you do, I 
have Blood in me, If I had you in an- 

other Place. Judgment arreſted, be- 

_ cauſe the Words were not indictable; 
as not carrying with 'em any neceſſary 
Intendment of a Challenge, or Intent 
to break the Peace, eſpecially when 
ſpoken by a Wheelright, 186, 187 

. Where theſe Words, Tou lie, and I will 

maintain it with my Life, written in a 
Letter to a Lord, were held finable in 

the Star-Chamber, 387 
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Writs. 
Abatement 8, 9. 
_ | Afﬀtons in general. 1. 

1 Bailiff 2. 72 | | 
-"- — 5. 


I Declaration 5, 6, 15. 
Elegit. e 
Exrcommunicato'captendo. 

Fozmedon. 

Inquiry. 

Judgment 7. 
aiginals 

| Return of Mrits. 

Stire factas. | 
| Stat. 13 Car. 2. ſc 
Stat. 9 Ann. cap. 20. 
© Superſedeas. 


1. Judicial Writs what, Page 259 
2. Defects in Form may abate Original, 
but not Judicial Writs, _ 270 
3. If Judicial Writs iſſue out that are 
not warranted by the Record, they 


r 
| 


— . 


mult be quaſhed, 306 
4. Death of the Plaintiff abate the Writ, 
or Suit, 258 


5. By the Common Law, no Difference 
in this Reſpe&, between the King and 
the Subject, ibid. 

6. But by Stat. 1 Ann. cap. 8. no origi- 
nal Writ will abate upon the Demiſe 
of the Crown, ibid. 


| _ aſignat omitted, 


2. cap. 2. 5 | ; 
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